This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


IMIVABD  lAW  SCHOOL 
LZBRMCr 


^ 


■-►"••■■—-> 


Digitized  by  VjOOQIC 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


'   feCt-^d  /. 


REPORTS 


6 


OF 


CASK  AT  LAW  AE)  IN  CHANCERY 


ARGUED   AND   DETERMINED    IN    THE 


SUPREME  COURT  OF  ILLINOIS. 


VOLUME  235. 


Containing  Casss  in  which  Opinions  were  fh^ed  in  June  and 

OCTOBEK,  1908,  AND  CASES  IN  WHICH  REHEARINGS  WERE 
DENIED  AT  THE  OCTOBER  TEKM,  1908. 


ISAAC  NEWTON  PHILLIPS, 

REPORTER  OF  DECISIONS. 


BLOOMINGTON,  ILL. 
1909. 


Digitized  by  LjOOQIC 


li 


Entered  according  to  Act  of  Cong-rees,  In  the  year  1909,  by 

ISAAC  NEWTON  PHILLIPS, 
In  ttae  Office  of  the  Librarian  of  Cong-ress,  at  Washing-ton. 


JAN  28  1909 


Pantograph  PritUii^  and  SUUionery  Co. 

PrinUra^  Sttreotyptrt,  BineUrt^ 

Bloomingtou,  ItL 


Digitized  by  LjOOQIC 


JUSTICES  OF  THE  STJPEEME  COURT 

DURING  THE  TIME  OB  THESE  REPORTS. 


JAMES  H.  CARTWRIGHT,  Chieb  Justice. 
JOHN  P.  HAND, 
GUY  C.  SCOTT, 
WILLIAM  M.  FARMER,       (  Justices. 
ALONZO  K.  VICKERS, 
ORRIN  N.  CARTER, 
FRANK  K.  DUNN, 


ATTORNEY  GENERAL, 

WILLIAM  H.  STEAD. 


KEPORTEK  Ot  DECISIONS, 

ISAAC  NEWTON  PHILLIPS. 


CLERK, 

CHRISTOPHER  MAMER, 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


Xable   of   Cases 

REPORTED  IN  THIS  VOLUME. 


A  PAGE. 

Abbott  ads.  Jones 220 

Alchenburger  ads,  Freund- 
schaft  Lodge  No.  72....  438 

Alton,  Granite  &  St.  Louis 
Traction  Co.  ads.  Village 
of  Madison   346 

Appell  V.  Appell 27 

B 
.Baltimore    &    Ohio    S.    W. 

R.  R.  Co.  ads,  Ramey...  502 
Barnes   v,   Danville    Street 

Ry.  and  Light  Co 566 

Bauer  ads,  Espenscheid . . .  172 

Bauman  v.  Stoller 480 

Becker  ads.   Freund 513 

Bell    V,     Mattoon     Water- 
works and  Reservoir  Co.  218 
Board  of  Education  of  Chi- 
cago  ads.   Favorite 314 

Bonney   v.   McClelland 259 

Brauer  v,  Laughlin 265 

Brookfield,    Village    of,    v. 

Pabst   355 

Brooks   ads.   Cumberledge.  249 
Bullis  V.  City  of  Chicago..  472 

C 

Cahill   ads.   Printy 534 

Caldwell  oJj.  Felix 159 

Campbell  v.  Springer 493 

Capps  ads,  Collins 560 


PACK. 

Chicago  &  Alton  Ry.  Co. 
ads.  Yarber    589 

Chicago,  City  of,  ads.  Bullis  472 

Chicago,  City  of,  ads,  Cos- 
grove   358 

Chicago,  City  of,  ads.  Har- 
der   294 

Chicago,  City  of,  ads.  Har- 
ders'  Van  Co 58 

Chicago,  City  of,  v.  Hulbert  204 

Chicago  City  Ry.  Co.  ads, 
Crauf   262 

Chicago  City  Ry.  Co.  ads. 
Donnelly   35 

Chicago  City  Ry.  Co.  ads. 
Hackett   116 

Chicago  City  Ry.  Co.  ads. 
Kenyon   406 

Chicago  City  Ry.  Co.  ads. 
O'Leary 187 

Chicago  Consolidated  Trac- 
tion Co.  ads.  Leighton . .  283 

Chicago  Crayon  Co.  ads. 
Pease  391 

Chicago  and  Eastern  Illi- 
nois R.  R.  Co.  ads.  Shirk.  315 

Chicago  Junction  Ry.  Co. 
ads.   Reinhardt    576 

Clarke  v.  Newton   530 

Collins  V.  Capps  560 

Commissioners  of  Highways 
ads.  Schlosser   214 


Digitized  by  LjOOQIC 


VI 


TABLE  OP  CASES  REPORTED. 


mvL 


PAGE. 

Cosgrove  v.  City  of  Chicago  358 
Cowdcn  V,  School  Trustees.  604 

Cowie  ads.  Kinser 383 

Crauf  V.  Chicago  City  Ry. 

Co 262 

Cullen  ads,  Walsh 91 

Cumberledge  v.   Brooks...  249 

D 

Danville  Street  Ry.  and 
Light  Co.  ads.  Barnes. .  566 

Davis   V.   Munie 620 

Dodsworth   ads.  Priest 613 

Donelson  v.  East  St.  Louis 

&  Suburban  Ry.  Co 625 

Donnelly   v.    Chicago   City 

Ry.  Co 35 

Dost  ads.  Humboldt  Lodge 
No.  84  D.  O.  H 438 

Drainage  District  ads.  Peo- 
ple ex  rel 278 

Dranicki   ads.  Wirzbicky, .   106 

Druecker  v.  McLaughlin..  367 

E 
Eagle    Brewing    Co.    ads. 

Luckowitz   246 

East  St  Louis  &  Suburban 

Ry.  Co.  ads.  Donelson. .  625 

Espenscheid  v,  Bauer  172 

Evanston  Electric  Ry.  Co. 

ads.  Murphy    275 

F 

Favorite  v.  Board  of  Edu- 
cation  of   Chicago 314 

Felix  V.  Caldwell 159 

Fenton  v.  Hall 552 

First  Nat.  Bank  of  El  Paso 

V.  Miller   135 

Fish  V.  Fish  396 

Flewelling  ads.  Kerr 326 

Franey     v.     Union     Stock 

Yards  Co 522 

Freund  v.  Becker 513 


PAGE. 

Freundschaft  Lodge  No.  72 

D.  O.  H.  V.  Alchenburger  438 
Funk  V.   Kempton 280 

G 

Glos  ads.  Larson 584 

Glos  ads.   Stearns 290 

Gk)lladay   v.    Knock 412 

Grace  v.  Seibert 190 

Graham  ads.  North 178 

Green  ads.  Hitchcock 298 

M 

Hackett    v.    Chicago    City 

Ry.   Co 116 

Hall  ads.  Fenton 552 

Harder  v.  City  of  Chicago.  294 
Harder's  Van  Co.  v.  City  of 

Chicago    58 

Hartje   v.   Moxley 16^ 

Ha3rward  v.   Sencenbaugh.  580 

Heimberger  ads.  Hilt 235 

Hilt  V.  Heimberger 235. 

Hitchcock  V.  Green 298 

House  V.   Schnadig 301 

Hughes  ads.  Zempel 424 

Hulbert  ads.  City  of  Chi- 
cago    204 

Humboldt    Lodge    No.    84 
D.  O.  H.  V.  Dost 438 

I 
Illinois   Central  R.   R.  Co. 

ads.  People  ex  rel 374 

Illinois  Central  R.   R.   Co. 

ads.    Scheevers    227 

Illinois   Commercial    Men's 

Ass.   ads.  Tinsman 635 

J 
Jones  V.  Abbott 220 

K 

Kelley  v.  Springer 493 

Kempton  ads.  Funk 280 


Digitized  by  LjOOQIC 


QBE] 


TABLE  OF  CASES  REPORTED. 


VII 


PAGE. 
Kenyon    v.    Chicago    City 

Ry.   Co.    406 

Kerr  v.  Plewelling 326 

Kinser  v.  Cowie   ^3 

Klofski  V.  Railroad  Supply 

Co.    146 

Knock  ads,  Golladay 412 

L 
Lake  Street  Elevated  R.  R. 

Co.  ads.  Sandy 194 

Larson  v.  Glos 584 

Laughlin  ads,  Brauer  ....  265 
Lehigh  Valley  Transporta- 
tion Co.  ads.  Mozeiko...  324 
Leighton  v.   Chicago  Con- 
solidated Traction   Co...  283 
Luckowitz  V.  Eagle  Brew- 
ing Co.   246 

M 

Madison,  Village  of,  v.  Al- 
ton, Granite  &    St  Louis 

Traction  Co.   346 

Mattoon   Water-works  and 

Reservoir  Co.  ads.  Bell.  218 
McClelland  ads.  Bcmney..  259 
McLaughlin  ads,  Druecker  367 
McLean  County   Coal   Co. 

ads,   Schlapp    630 

McNicholas  v.  Tinsler 493 

McWhirter,  In  re  Estate  of  607 
Mertens  v.  Southern  Coal 

and  Mining  Co.   540 

Miller  ads.  First  Nat  Bank 

of  El  Paso  .^ 135 

Morehead  ads.  *Off  &  Co. .     40 

Moxley  ads.  Hartje 164 

Mozeiko  v.  Lehigh  Valley 

Transportation    Co 324 

Munie  ads.  Davis 620 

Murphy  v,  Evanston  Elec- 
tric Ry.  Co 27s 


N  PAGE. 

National   Union   Fire   Ins. 

Co.  V.  Spry  Lumber  Co.  98 
New  Amsterdam   Casualty 

Co.  ads.  Sandoval  Zinc  Co.  306 

Newton  ads.  Clarke 530 

North  V,   Graham 178 

O 

Off  &  Co.  V.  Morehead....     40 
O'Leary    v.    Chicago    City 
Ry.   Co 187 

P 
Pabst  ads.  Village  of  Brook- 
field   355 

Pasquay  v,  Pasquay 48 

Patek  ads,  Thomson 341 

Pease  v,    Chicago   Crayon 

Co 391 

People  ex  rel.  v.  Drainage 

District  278 

People   ex   reL   v.    Illinois 

Central  R.  R.  Co 374 

People  V,  Spoor 230 

Priest  V,  Dodsworth 613 

Printy  v,  Cahill 534 

R 

Railroad  Supply  Co.  ads. 
Klofski    146 

Ramey  v.  Baltimore  &  Ohio 
S.  W.  R.  R.  Co 502 

Reinhardt  v.  Chicago  Junc- 
tion Ry.  Co 576 

Richardson  Fueling  Co.  v. 
Seymour   319 

S 

Sandoval  Zinc  Co.  v.  New 
Amsterdam  Casualty  Co.  306 

Sandy  v.  Lake  Street  Ele- 
vated R.  R.  Co 194 

Sargent  Co.  ads,  Shoukair.  509 


Digitized  by  LjOOQIC 


VIII 


TABLE  OP  CASES  REPORTED. 


mm 


PAGE. 
Scheevers  v,   Illinois   Cen- 
tral R.  R.  Co 227 

Schlapp  V.  McLean  County 

Coal   Co 630 

Schlosser  v.  Commissioners 

of  Highways    214 

Schnadig  ads.  House 301 

Schwerdt  v.   Schwerdt 386 

Seibert  ads,   Grace 190 

Sencenbaugh  ads,  Hayward  580 
Seymour    ads,    Richardson 

Fueling  Co.    319 

Shirk  V.  Chicago  &  East- 
em  Illinois  R.  R.  Co 315 

Shoukair  v,  Sargent  Co. . .  509 
Southern  Coal  and  Mining 

Co.  ads,   Mertens 540 

Spoor  ads.   People 230 

Springer   ads.   Campball . . .  493 
Spry  Lumber  Co.  ads.  Na- 
tional Union  Fire  Ins.  Co.    98 

Stearns  v,  Glos 290 

Stisser  v.   Stisser 207 

Stoller  ads.  Bauman 480 

Studebaker  Bros.  Manf.  Co. 
ads.  Wegienska   296 


T  PAGE. 

Thomson  v.  Patek  341 

Tinsler  ads,   McNicholas..  493 
Tinsman   v,   Illinois    Com- 
mercial Men's  Ass... 635 

Trustees    of    Schools    ads, 
Cowden    604 

U 

Union  Stock  Yards  Co.  ads. 
Franey   522 

W 

Walsh  V.  Cullen 91 

Warner   v.   Warner 448 

Wegienska    v.    Studebaker 

Bros.    Manf.   Co 296 

Wirzbicky  v.  Dranicki ....   106 

Y 

Yarber  v.  Chicago  &  Alton 
Ry.  Co 589 


Zempel  v.  Hughes 424 


Digitized  by  LjOOQIC 


RULES  OF  FRACTICE 

OF  THE 

Supreme  Court  of  Illinois. 


In  force  July  1, 1008. 


RECORDS  OF  TRIAL  COURTS — HOW  PREPARED. 

Rule  I.  The  authenticated  copy  of  the  record  of  the  judgment, 
order  or  decree  of  the  trial  court,  to  be  filed  in  this  court  on  appeal 
or  error,  or  in  return  to  a  writ  of  error  or  certiorari,  shall  contain, 
in  chronological  order,  copies  of — first,  the  process  and  service; 
second,  the  pleadings ;  third,  the  verdict  in  jury  trials ;  fourth,  the 
judgment  or  decree  of  the  court;  fifth,  all  orders  in  the  cause; 
sixth,  the  bill  of  exceptions,  or,  in  chancery  cases,  all  depositions, 
the  master's  report  and  certificate  of  evidence,  if  any;  seventh,  the 
appeal  bond,  in  cases  of  appeal.  But  in  civil  cases  a  party  or  his 
attorney  may,  by  pracipe,  direct  what  files  of  the  cause  shall  be  in- 
cluded in  the  transcript,  and  in  such  case,  if  the  transcript  shall  be 
insufficient  to  fully  and  fairly  present  the  questions  involved,  the 
requisite  portion  shall  be  supplied  at  his  cost,  and  if  unnecessarily 
voluminous,  he  shall  pay  the  cost  of  unnecessary  matter.  In  cases 
removed  from  Ahe  Appellate  Court  there  shall  be  added  a  transcript 
of  the  proceedings  in  such  court  In  no  case  shall  the  clerk  insert 
in  any  transcript  any  matter  not  a  part  of  the  record,  and  the  clerk 
of  this  court  shall  not  tax  as  costs  any  matter  so  inserted  contrary 
to  rule. 

SUPERSEDEAS — MANNER  OF  APPLYING  FOR — BOND. 

Rule  2.  If  a  supersedeas  shall  be  applied  for,  the  transcript  of 
the  record  on  which  the  application  is  made  must  be  complete,  and 
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so  certified  by  the  clerk  of  the  court  below;  or,  in  civil  cases,  there 
shall  be  attached  to  the  transcript  a  certificate  of  the  judge  who 
heard  the  cause  below,  that  the  transcript  contains  all  of  the  rec- 
ord necessary  to  a  full  and  fair  presentation  of  the  errors  com- 
plained of;  and  the  requisite  bond  must  be  entered  into  and  filed 
in  the  office  of  the  clerk  of  this  court  according  to  law,  with  the 
assignment  of  errors  written  on  or  appended  to  the  record.  And 
on  every  application  for  a  supersedeas,  an  abstract  of  the  record, 
with  a  brief  containing  the  points  and  authorities  relied  upon,  and 
pointing  specifically  to  those  portions  of  the  record  upon  which  the 
alleged  errors  arose,  shall  be  presented,  with  the  record,  to  the 
court  or  judge  to  whom  the  application  is  made.  Every  such  ap- 
plication must  be  accompanied  by  a  proper  affidavit  of  some  credi- 
ble person,  showing  the  sufficiency  of  the  proffered  bail  or  bond. 

Rule  3.  Whenever  a  bond  is  executed  by  an  attorney  in  fact, 
the  clerk  shall  require  the  original  power  of  attorney  to  be  filed  in 
his  office,  unless  it  shall  appear  that  the  power  of  attorney  con- 
tains other  powers  than  the  mere  power  to  execute  the  bond  in 
question,  in  which  case  the  original  power  of  attorney  shall  be 
presented  to  the  clerk  and  a  true  copy  thereof  filed,  certified  by 
the  clerk  to  be  a  true  copy  of  the  original. 

Rule  4.  When  a  writ  of  error  shall  be  made  a  supersedeas,  the 
clerk  shall  endorse  upon  said  writ  the  following  words:  "This 
writ  of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  accord- 
ingly/' and  he  shall  thereupon  file  the  writ  of  error,  with  the  tran- 
script of  the  record,  in  his  office.  Said  transcript  shall  be  taken 
and  considered  as  a  due  return  to  said  writ,  and  thereupon  it  shall 
be  the  clerk's  duty  to  issue  a  certificate  in  substance  as  follows : 

State  op  Illinois,  J 

OMce  of  Clerk  of  Supreme  Court,  \  ^^'  . 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from  this 

court  for  the  reversal  of  a  [judgment  or  decree]  obtained  by 

v. ,  in  the court  of ,  at  the term,  A.  D. 

19. .,  in  a  certain  action  of ,  which  writ  of  error  is  made  a 

supersedeas,  and  is  to  operate  as  a  suspension  of  the  execution  of 
the  [judgment  or  decree]  and,  as  such,  is  to  be  obeyed  by  all  con- 
cerned.   Given  under  my  hand  and  the  seal  of  the  Supreme  Court, 

at  Springfield,  this day  of ,  A.  D.  19. .. 

Clerk. 
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WRITS  0?  ERROR — ^PROCESS. 

RxJLE  5-  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper 
of  the  record  of  the  court  in  which  the  judgment  or  decree  com- 
plained of  is  entered,  commanding  him  to  certify  a  correct  tran- 
script of  the  record  to  this  court;  but  where  the  plaintiff  in  error 
shall  file  in  the  office  of  the  clerk  of  this  court  a  transcript  of  the 
record,  duly  certified  to  according  to  the  rules,  before  a  writ  of 
error  issues,  it  shall  not  be  necessary  to  send  such  writ  to  the  clerk 
of  the  inferior  court,  but  such  transcript  shall  be  taken  and  con- 
sidered as  a  due  return  to  said  writ. 

Rule  6.  The  process  on  a  writ  of  error  shall  be  a  scire  facias 
to  hear  errors,  issued  on  the  application  of  the  plaintiff  in  error  to 
the  clerk,  upon  the  filing  of  the  transcript  of  record,  directed  to 
the  sheriff  or  other  officer  of  the  proper  county,  commanding  him 
to  summon  the  defendant  in  error  to  appear  in  court  and  show 
cause,  if  any  he  have,  why  the  judgment  or  decree  mentioned  in 
the  writ  of  error  shall  not  be  reversed.  If  the  scire  facias  be  not 
returned  executed,  successive  writs  may  issue  without  an  order  of 
court.  If  the  application  for  the  scire  facias  shall  be  made  on  or 
before  twenty  days  before  the  first  day  of  the  succeeding  term  of 
said  court,  then  the  scire  facias  shall  be  made  returnable  on  the 
first  day  of  such  succeeding  term;  but  if  the  application  is  not 
made  on  or  before  twenty  days  before  the  first  day  of  the  succeed- 
ing term,  then  the  scire  facias  shall  be  made  returnable  on  the  first 
day  of  the  second  succeeding  term. 

RutE  7.  The  first  day  of  each  term  shall  be  return  day  for  the 
return  of  process,  and  no  party  shall  be  compelled  to  answer  or 
prepare  for  hearing  unless  the  scire  facias  shall  have  been  served 
twenty  days  before  the  return  day  thereof;  nor  shall  a  defendant 
be  at  liberty  to  enter  his  appearance  and  compel  the  plaintiff  to 
proceed  with  the  cause  unless  the  defendant  shall  have  given  the 
plaintiff  twenty  days'  notice,  before  the  term,  of  his  intention  to 
enter  his  appearance  and  have  the  cause  proceed  to  a  hearing.  If 
the  scire  facias  is  served  less  than  twenty  days  before  the  return 
day  thereof,  the  defendant  will  be  required  to  plead  or  join  in  er- 
ror by  the  first  day  of  the  second  succeeding  term  to  which  the 
cause  shall  stand  continued. 
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RUI.E  8.  In  all  cases  in  which  a  writ  of  error  is  made  a  super- 
sedeas, the  plaintiff  in  error  shall,  on  filing  the  record  with  the 
clerk,  at  the  same  time  order  and  direct  a  scire  facias  to  issue  to 
hear  errors,  and  shall  use  reasonable  diligence  to  have  the  same 
served  twenty  days  before  the  first  day  of  the  term  to  which  it  is 
made  returnable.  On  failing  to  do  so,  the  defendant  in  error  shall 
have  the  right  to  a  hearing  at  the  said  term,  after  joining  in  error, 
without  giving  twenty  days'  notice  as  required  by  rule  7:  Pro- 
vided, if  there  be  not  twenty  days  between  the  allowance  of  the 
supersedeas  and  the  sitting  of  the  court  the  cause  shall  stand  con- 
tinued until  the  next  term,  unless,  by  consent  of  parties,  it  shall 
be  otherwise  ordered. 

NOTICE  TO  PURCHASERS  AND  TERRE-TENANTS. 

Rui.E  9.  In  all  cases  wherein  guardians,  executors  or  adminis- 
trators, or  others  acting  in  a  fiduciary  character,  have  obtained  an 
order  or  decree  for  the  sale  of  lands  in  causes  ex  parte,  and  a  sale 
has  been  had  under  such  decree  or  order,  and  the  same  shall  be 
brought  to  this  court  for  review,  the  purchaser  or  terre-tenants  of 
such  lands,  if  known,  shall  be  suggested  to  the  court  by  affidavit  of 
the  plaintiflF  in  error,  and  notice  given  them  of  the  pendency  of  the 
writ  of  error  twenty  days  before  the  first  day  of  the  term  of  the 
court  to  which  the  scire  facias  is  returnable,  so  that  they  may  ap- 
pear and  defend. 

TIME  FOR  FitING  RECORDS — HEARING  DOCKET. 

Rule  10.  No  case  brought  to  this  court  by  appeal  or  on  error 
shall  be  placed  on  the  court  docket  for  hearing  unless  the  record  is 
filed  on  or  before  twenty  days  before  the  first  day  of  the  term,  nor 
in  cases  brought  by  writ  of  error  unless  the  scire  facias  shall  have 
been  served  twenty  days  before  the  first  day  of  the  term,  except  in 
extraordinary  cases  the  court,  upon  special  application,  may  order 
a  cause  to  be  placed  on  the  hearing  docket 

ASSIGNMENT  OF  ERRORS. 

Rule  II.  The  appellant  or  plaintiff  in  error  shall,  in  all  cases, 
assign  errors  at  the  time  of  filing  his  record  in  this  court,  and  on 
failing  to  do  so  the  case  may  be  dismissed  or  the  judgment  or  de- 
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cree  be  affirmed;  but  other  errors  may  be  assigned  after  the  filing 
of  the  record,  by  leave  of  the  court  or  of  one  of  the  justices.  The 
appellee  or  defendant  in  error  shall  have  the  right  to  assign  cross- 
errors,  as  allowed  by  the  statute,  within  two  days  after  the  record 
is  filed  in  this  court,  and  not  afterwards  without  special  leave  of 
the  court  or  of  one  of  the  justices.  The  assignment  of  errors  and 
cross-errors  must  be  written  upon  or  attached  to  the  record. 

INSPECTION  OF  ORIGINAL  PAPBRS. 

Rule  12.  Whenever,  in  the  opinion  of  the  presiding  judge  of 
any  inferior  court,  an  inspection  of  an  original  paper  in  an  action 
on  appeal  or  writ  of  error  shall  be  important  to  a  correct  decision 
of  the  case,  such  judge  may  make  such  order  for  the  transmission, 
safe  keeping  and  return  of  such  original  paper  as  to  him  may  seem 
proper.  And  the  clerk  of  this  court  will  receive  such  original  paper 
in  connection  with  the  transcript,  and  hold  the  same  subject  to 
such  order. 

REMOVING  RECORDS. 

RuLB  13.  No  person  shall  remove  from  the  office  of  the  clerk 
any  record  of  this  court,  except  upon  special  leave  granted  for  that 
purpose.  No  record  shall  be  taken  from  the  files  of  the  court,  ex- 
cept on  application  therefor  to  the  clerk  or  his  deputy,  and  it  is 
made  the  duty  of  the  clerk  to  report  promptly  to  the  court  every 
violation  of  this  rule.  The  clerk  shall  be  held  responsible  for  the 
safe  keeping  and  production  of  the  records:  Provided,  that  in 
cases  in  which  the  appeal  or  writ  of  error  is  transferred  to  an  Ap- 
pellate Court  because  the  same  should  have  been  taken  to,  or  sued 
out  of,  that  court,  the  clerk  shall  transmit  the  record,  abstracts  and 
briefs  to  such  Appellate  Court;  and  in  all  cases  in  which  an  appeal 
is  dismissed,  where  the  party  shall  still  have  the  right  to  sue  out  of 
this  court  a  writ  of  error,  the  clerk  shall  permit  the  party  to  use 
the  transcript  of  the  record  as  a  return  to  a  writ  of  error  sued 
out  of  this  court,  and  no  special  order  shall  be  necessary  for  such 
purpose. 

ABSTRACTS. 

RuLB  14.  In  all  cases  the  party  bringing  a  cause  into  this  court 
shall  furnish  a  complete  abstract  or  abridgment  of  the  record,  re- 
ferring to  the  pages  of  the  record'  by  numerals  on  the  margin. 
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And  where  the  record  contains  the  evidence,  it  shall  be  condensed 
in  narrative  form  in  the  abstract,  so  as  to  clearly  and  concisely 
present  its  substance.  The  abstract  shall  contain  a  complete  in- 
dex, alphabetically  arranged,  giving  the  page  where  each  paper 
or  exhibit  may  be  found,  with  the  names  of  the  witnesses  and  the 
pages  of  the  direct,  cross  and  re-direct  examination:  Provided, 
that  in  cases  brought  from  the  Appellate  Court  the  abstracts  filed 
in  such  court  under  its  rules  may  be  filed  here  by  changing  the 
cover  to  conform  to  the  rule,  and  filing  therewith  a  printed  abstract 
of  the  record  of  the  Appellate  Court  and  an  index.  The  abstract 
must  be  sufficient  to  fully  present  every  error  and  exception  relied 
upon,  and  it  will  be  taken  to  be  accurate  and  stifficient  for  a  full 
understanding  of  the  questions  presented  for  decision,  unless  the 
opposite  party  shall  file  a  further  abstract,  making  necessary  correc- 
tions or  additions.  Such  further  abstract  may  be  filed  if  the  origi- 
nal abstract  is  incomplete  or  inaccurate  in  any  substantial  part 

BRIEFS. 

Rule  15.  Each  party  shall  file  a  printed  brief  in  the  cause.  The 
brief  of  appellant  or  plaintifif  in  error  shall  contain  a  short  and 
clear  statement  of  the  case,  including,  first,  the  form  of  the  action ; 
second,  the  nature  of  the  pleadings  sufficiently  to  show  what  the 
issues  were,  and  to  present  any  question  subject  to  review  arising 
on  such  pleadings;  third,  in  cases  depending  upon  the  evidence  the 
leading  facts  which  such  evidence  proved  or  tended  to  prove,  with- 
out discussion  or  argument  and  without  detail;  fourth,  how  the 
issues  were  decided  upon  the  trial  or  hearing,  and  what  the  judg- 
ment or  decree  was ;  and  fifth,  the  errors  relied  upon  for  a  reversal. 
The  statement  so  made  will  be  taken  to  be  accurate  and  sufficient, 
unless  the  opposite  party  shall,  in  his  brief,  point  out  wherein  it  is 
inaccurate  or  insufficient.  Following  the  statement  of  the  case,  the 
brief  shall  conclude  with  the  points  made  and  the  authorities  relied 
upon  in  support  of  them;  and  in  citing  cases,  the  names  of  the 
parties  must  be  given,  with  the  book  and  page  where  the  case  is 
reported.  No  alleged  error  or  point  not  contained  in  such  brief 
shall  be  raised  afterwards,  either  by  reply  brief,  or  in  oral  or 
printed  argument,  or  on  petition  for  rehearing. 
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The  brief  of  appellee  or  defendant  in  error  shall  contain  a  short 
and  clear  statement  of  the  propositions  by  which  counsel  seek  to 
meet  the  alleged  errors  and  sustain  the  judgment  or  decree,  or  by 
which  such  errors  are  obviated.  Counsel  may  also,  in  such  state- 
ment, point  out  any  insufficiency  or  inaccuracy  in  the  statement  of 
the  opposite  party,  and  supply  or  correct  the  same,  and,  in  cases 
depending  on  the  evidence,  may  state  the  leading  facts  or  conclu- 
sions which  the  evidence  proved  or  tended  to  prove,  without  dis- 
cussion or  argument  and  without  detail.  Such  brief  shall  conclude 
with  the  points  and  authorities  relied  upon,  in  like  manner  as  re- 
quired in  the  briefs  of  appellant  or  plaintiff  in  error.  All  briefs 
shall  be  signed  by  counsel  filing  the  same. 

In  all  cases  brought  from  the  Appellate  Court,  the  party  bring- 
ing the  case  to  this  court  shall  file  as  an  appendix  to  his  brief  the 
printed  opinion  of  such  Appellate  Court  in  the  cause,  including  the 
statement  of  facts,  if  any,  prepared  by  that  court. 

The  brief  of  any  party  may  be  followed  by  an  argument  in  sup- 
port of  such  brief,  which  shall  be  distinct  therefrom  but  bound 
with  the  same.  The  argument  shall  be  confined  to  discussion  and 
elaboration  of  the  points  contained  in  the  brief.  Evidence  shall 
not  be  copied  at  length  in  such  argument,  but  it  shall  refer  to  the 
abstract  for  the  same:  Provided,  that  where  it  may  be  important 
to  determine  what  questions  were  raised  in  the  Appellate  Court, 
certified  copies  of  the  briefs  and  arguments  filed  and  used  in  that 
court  may  be  filed  in  this  court  on  motion  and  leave  granted. 
Briefs  filed  in  the  Appellate  Court  will  not  be  received  for  any 
other  purpose. 

PRINTING  BRIEFS  AND  ABSTRACTS. 

RuLB  i6.  Abstracts  and  briefs  shall  be  printed  in  a  neat  and 
workmanlike  manner,  with  small  pica  type  and  leaded  lines,  upon 
white  paper  6j4  by  lo  inches,  as  near  as  may  be,  bound  in  book  or 
pamphlet  form,  with  a  suitable  cover  containing  the  title  of  the 
court  and  cause  and  the  court  from  which  the  case  is  brought  The 
name  of  the  trial  judge  entering  the  judgment,  decree  or  order  to 
be  reviewed  shall  appear  upon  the  cover  of  the  abstract  Twelve 
copies  of  each  abstract  and  brief  shall  be  filed  with  the  clerk  of 
this  court,  one  of  which  shall  be  for  the  use  of  the  opposite  party 
and  one  for  the  official  reporter. 
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MOTIONS. 

Rule  17.  The  clerk  of  this  court  will  enter  all  motions  of  course, 
such  as  for  hearing,  taking  the  case  under  advisement  and  enter- 
ing decisions.  Special  motions  may  be  made  immediately  after  the 
decisions  of  the  court  are  announced,  but  at  no  other  time,  un- 
less in  case  of  necessity  or  in  relation  to  a  cause  when  called  in 
course.  They  shall  be  in  writing,  and  when  based  on  matters  which 
do  not  appear  of  record  shall  be  supported  by  affidavit.  They  shall 
be  filed  with  the  clerk,  together  with  the  reasons  in  support  thereof, 
at  least  one  day  before  they  shall  be  submitted  to  the  court  and  at 
least  one  day  before  the  cause  stands  for  trial,  except  as  above 
provided.  Objections  to  motions  must  also  be  in  writing,  and  oral 
arguments  will  not  be  heard :  Provided,  however,  that  before  such 
motions  are  made,  a  copy  thereof,  together  with  the  reasons  and 
showing  in  support  of  the  same,  shall  be  served  on  counsel  of  the 
opposite  party,  unless  such  service  shall  be  shown,  by  affidavit,  to 
be  impracticable. 

TIME  To  PLEAD. 

Rule  18.  In  all  cases  in  this  court  where  the  defendant  in  error 
or  appellee  desires  to  plead  and  not  join  in  error,  he  shall  file  his 
plea  in  the  office  of  the  clerk  not  later  than  the  first  day  of  the  term 
at  which  the  cause  stands  for  hearing,  and  the  issue  thereon  must 
be  made  up  before  the  day  the  cause  is  to  be  heard. 

SECURITY  tO^  COSTS. 

Rule  19.  Upon  filing  an  affidavit  that  any  plaintiflF  in  error  is 
not  a  resident  of  this  State,  or  insolvent,  and  that  no  bond  for  costs 
has  been  filed,  a  rule  shall  be  entered  against  him,  of  which  he 
shall  take  notice,  to  show  cause  why  the  writ  shall  not  be  dismissed. 

ORIGINAL  ACTIONS. 

Rule  20.  In  proceedings  in  original  actions  relating  to  the 
revenue,  process  or  notice  of  a  motion  shall  be  served  on  the  de- 
fendant at  least  twenty  days  before  the  first  day  of  the  term.  If 
there  shall  not  be  twenty  days  between  the  day  of  service  and  the 
first  day  of  the  term,  or  if  a  declaration  setting  forth  the  cause  of 
action  shall  not  be  filed  at  least  twenty  days  before  the  first  day  of 
the  term,  the  cause  may  be  continued  on  the  application  of  the 
defendant 


Digitized  by  LjOOQIC 


2J5ni.]  RULES  OP  PRACTICE.  17 

PINAL  PROCESS. 

Rvtt  21.  No  final  process  shall  issue  in  any  case  before  the 
close  of  the  term,  unless,  for  good  cause  shown,  the  court  shall 
otherwise  order. 

AGREED  CASES. 

Ruus  22.  No  judgment  will  be  pronounced  in  any  agreed  case 
placed  upon  the  docket  of  this  court,  unless  an  affidavit  shall  be 
filed  setting  forth  that  the  matters  presented  by  the  record  were 
litigated  in  good  faith  about  a  matter  in  actual  controversy  be- 
tween the  parties,  and  that  the  opinion  of  this  court  is  not  sought 
with  any  other  design  than  to  adjudicate  and  settle  the  law  rela- 
tive to  the  matter  in  actual  controversy  between  the  parties  to  the 
record. 

DOCKETING  AND  HEARING. 

Rule  23.  Causes  in  which  the  people  are  a  party,  and  in  which 
they  have  a  direct  interest  in  the  decision,  shall  be  placed  at  the 
head  of  the  docket;  all  other  cases  shall  be  docketed  and  called  for 
argument  in  the  order  in  which  the  records  shall  have  been  filed 
with  the  clerk:  Provided,  however,  that  causes  which,  in  the 
judgment  of  the  court,  involve  important  public  interests  may  be 
advanced  on  the  docket 

Rule  24.  In  preparing  the  docket  of  the  business  of  the  terms 
the  clerk  shall  place  upon  the  same  all  cases  pending  in  which 
final  judgment  has  not  been  entered,  and  in  all  such  cases  where 
the  case  shall  have  been  submitted  to  the  court  for  consideration, 
the  clerk  shall  note  upon  the  docket  the  term  at  which  such  case 
was  submitted. 

Rule  25.  All  petitions  for  rehearing  shall  be  docketed  sepa- 
rate and  apart  from  the  trial  docket. 

CALL  OP  DOCKET — ^EXPIRATION  OP  RULES. 

Rule  26.  The  trial  docket  shall  be  called  numerically,  and  the 
causes  shall  be  argued,  continued  or  otherwise  disposed  of  as  they 
are  called,  unless,  for  good  cause  shown,  they  be  placed  at  the  foot 
of  the  docket.  All  unexpired  rules  will  terminate  upon  the  call  of 
the  cause  for  hearing:  Provided,  that  if  the  court  shall  give  time 
to  either  party  without  the  consent  of  the  other,  the  cause  shall 
not  lose  its  precedence  on  the  docket 
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CAhh  OF  DOCKETS-TIME  01?  FILING  ABSTRACTS  AND  BRIEFS. 

Rule  27.  The  call  of  the  docket  will  commence  on  Thursday  of 
the  second  week  of  the  terra  and  twenty  cases  per  day  shall  be  sub- 
ject to  call.  Abstracts  and  briefs  of  the  appellant  or  plaintiff  in 
error  must  be  filed  in  the  clerk's  office  on  or  before  twenty  days 
before  the  first  day  of  the  term  at  which  the  cause  will  stand  for 
hearing,  together  with  proof  of  service  of  copies  of  such  abstracts 
and  briefs  on  the  opposite  party  or  his  counsel,  personally  or  by 
mail,  and  in  case  either  the  abstract  or  brief  is  not  so  filed  within 
the  time  prescribed,  the  judgment  of  the  court  below  will,  on  the 
call  of  the  docket,  be  affirmed.  The  appellee  or  defendant  in  error 
shall  file  his  brief,  with  like  proof  of  service,  not  later  than  the 
first  day  of  the  term,  unless  the  time  for  filing  the  brief  of  appel- 
lant or  plaintiff  in  error  shall  be  extended,  in  which  case  he  shall 
have  twenty  days  from  the  day  on  which  the  brief  of  appellant  or 
plaintiff  in  error  is  actually  filed.  Appellant  or  plaintiff  in  error 
shall  then  have  seven  days  in  which  to  file  a  reply  brief,  with  like 
proof  of  service,  at  the  expiration  of  which  time  the  cause  will 
stand  for  decision  and  no  further  printed  arguments  will  be  re- 
ceived. » 

ORAL  ARGUMENT. 

Rule  28.  Oral  argument  will  be  heard  on  behalf  of  each  party 
who  shall  have  complied  with  the  rule  for  filing  briefs,  and  who 
shall  file  with  his  briefs  a  statement  of  his  intention  to  argue  such 
cause  orally,  which  statement  of  intention  to  argue  orally  shall  be 
printed  at  the  bottom  of  the  outside  or  first  page  of  the  cover  of 
the  brief,  and  no  further  brief  shall  be  received  on  behalf  of 
any  party  after  he  shall  have  argued  the  case  orally.  The  time 
allowed  for  oral  argument  shall  be  restricted  to  one  hour  on  each 
side,  unless  otherwise  specially  permitted.  But  in  the  division  of 
his  time  the  appellant  or  plaintiff  in  error  shall  make  a  fair  open- 
ing of  the  cause,  and  shall  not  raise  any  new  point  in  reply.  Oral 
argument  shall  be  strictly  confined  to  the  questions  at  issue  in  the 
cause:  Provided,  that  where  any  cause  shall  be  argued  on  one 
side  only,  such  argument  shall  be  restricted  to  thirty  minutes. 

TRANSFERRED  CAUSES. 

Rule  29.  Where  a  cause  is  transferred  to  this  court  from  an 
Appellate  Court,  for  the  reason  that  it  was  wrongfully  taken  to 
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that  court  when  it  should  have  been  taken  directly  from  the  trial 
court  to  this  court,  the  same  rules  shall  govern,  in  reference  to  the 
preparation  and  filing  of  briefs  and  abstracts  and  in  reference  to 
docketing  and  hearing  the  cause,  as  though  it  had  been  brought 
here  by  appeal  from  the  Appellate  Court,  the  date  of  the  order  of 
the  Appellate  Court  transferring  the  cause  being  regarded,  for  the 
purposes  of  this  rule,  as  though  it  were  the  date  of  an  order  allow- 
ing an  appeal  in  the  cause  from  the  Appellate  Court  to  this  court 

REHEARINGS — HOW  APPI.IED  ^R. 

Rule  30.  The  manner  of  applying  for  a  rehearing  shall  be  as 
follows :  Within  fifteen  days  after  an  opinion  is  filed,  a  party  de- 
siring a  rehearing  shall  file  a  notice  in  writing  of  his  intention  to 
make  such  application  with  the  clerk  of  this  court,  and  shall,  within 
said  time,  deliver  a  copy  thereof  to  the  official  reporter  of  this 
court,  and  within  twenty-five  days  after  the  filing  of  the  opinion 
shall  place  on  file  in  the  ckrk's  office  twelve  printed  copies  of  the 
petition,  and  within  the  same  time  deliver  a  copy  to  said  official 
reporter.  Application  for  a  rehearing  in  any  cause  shall  be  made 
by  petition  to  the  court,  signed  by  counsel,  stating  concisely  the 
points  supposed  to  have  been  overlooked  or  misapprehended  by  the 
court,  with  proper  reference  to  the  particular  portion  of  the  orig- 
inal abstract  and  brief  relied  upon.  In  no  case  will  any  argument 
be  permitted  in  support  of  such  petition.  This  rule  will  be  strictly 
enforced,  and  any  petition  in  violation  thereof  will  be  stricken 
from  the  files. 

STAY  O?  PROCEEDINGS  ON  PETITION. 

Rule  31.  Where  an  opinion  is  filed  and  a  petition  for  rehearing 
shall  afterwards  be  presented  to  a  justice  of  the  court,  if  such  jus- 
tice shall  certify  that  in  his  opinion  the  case  should  be  further 
considered  by  the  court  on  such  petition  all  further  proceedings  in 
the  cause  shall  be  stayed  until  the  next  term  of  the  court.  If  it  is 
practicable  to  do  so,  such  application  shall  be  presented  to  the  jus- 
tice who  wrote  the  opinion  in  the  case. 

DOCKETING  REHEARINGS— TIME  0?  FILING  BRIEFS. 

Rule  32.  When,  io  any  case,  a  rehearing  is  granted,  the  case 
shall  be  placed  for  hearing  at  the  foot  of  the  docket.  The  original 
brief  and  argument  of  the  petitioner  shall  stand  as  his  printed  brief 
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and  argument,  on  the  hearing.  The  opposite  party  shall,  in  all  such 
cases,  have  ten  days  from  the  time  of  granting  the  rehearing  to 
reply  to  the  petition  and  the  petitioner  shall  have  five  days  to  file 
his  closing  argument,  and  the  case  shall  then  stand  for  final  de- 
cision. Where  a  cause  is  re-heard  oral  argument  shall  not  be  per- 
mitted except  it  be  ordered  by  the  court  upon  its  own  motion,  and, 
when  oral  argument  is  allowed,  if  the  party  against  whom  the  re- 
hearing is  granted  wishes  to  avail  himself  of  the  permission  to 
argue  orally,  his  closing  printed  argument  must  be  filed  on  or  be- 
fore the  calling  of  the  cause.  Oral  argument  on  both  sides,  when 
allowed,  shall  close  the  arguments  in  the  case. 

clerk's  fees  advanced. 
Rule  33.  There  shall  be  advanced  by  the  party  filing  the  tran- 
script of  the  record  from  the  court  below  in  this  court,  at  the  time 
of  filing  the  same,  the  sum  of  ten  dollars,  said  sum  to  apply  on  ac- 
count of  taxable  fees  to  the  clerk;  but  fio  additional  advanced  fees 
shall  be  required  of  either  party  except  as  fees  are  earned,  if  the 
case  shall  be  again  docketed  on  any  motion,  petition  for  rehearing, 
or  for  any  other  purpose. 

TAXING  printer's  FEES  FOR  ABSTRACTS. 

Rule  34.  Upon  printed  abstracts  being  furnished  in  conformity 
to  the  rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to  tax 
a  printer's  fee  at  the  rate  of  twenty  cents  for  each  one  hundred 
words  of  one  copy  of  such  abstracts  against  the  unsuccessful  party 
not  furnishing  the  same,  as  costs,  to  be  recovered  by  the  successful 
party  furnishing  such  abstract.  Appellees  or  defendants  in  error 
who  shall  file  additional  abstracts  under  the  rules  of  this  court 
shall,  if  successful  in  the  cause,  be  entitled  to  have  taxed  like  fees 
for  such  additional  abstracts  on  motion,  if  the  court  shall  be  of  the 
opinion  that  such  additional  abstracts  were  necessary. 

LIBRARY. 

Rule  35.  The  librarian  of  the  law  library  attached  to  this  court 
shall  not  permit  any  person,  except  those  authorized  by  these  rules, 
to  take  from  the  rooms  of  this  court  any  book  or  books  belonging 
to  said  library  without  the  consent  of  the  court  being  first  obtained 
for  that  purpose;   and  if  any  person  not  so  authorized  shall  take 
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away  a  book  without  such  consent,  such  person  shall  be  consid- 
ered in  contempt  of  the  court,  and  may  be  fined  at  the  discretion 
of  the  court. 

RuL£  36.  Books  may  be  taken  from  the  library  upon  the  written 
order  of  a  judge  of  the  United  States  circuit  or  district  court. 

Rule  37.  The  books  of  the  law  library  shall  not  be  marked  or 
underlined  with  pen  or  pencil,  nor  shall  the  pages'  of  the  same  be 
folded  down.  The  librarian  shall  adopt  such  rules  as  to  the  safe 
keeping  of  the  books  as  he  may  deem  expedient 

SENIORITY — CHIBF  JUSTICE — OKDES  OP  SUCCESSION, 

Rui«E  38.  Seniority  among  the  justices  shall  be  determined  by 
length  of  continuous  service,  but  if  the  terms  of  two  or  more  jus- 
tices shall  begin  at  the  same  time,  they  shall  determine  the  senior- 
ity, as  between  or  among  themselves,  by  lot,  unless  they  shall  be 
able  to  determine  it  by  agreement.  The  term  of  chief  justice  shall 
begin  on  the  first  Monday  of  June  in  each  year.  No  justice  shall 
be  eligible  as  chief  who  shall  not  have  served  as  a  justice  at  least 
two  years.  Among  those  who  are  eligible,  justices  who  have  not  be- 
fore served  as  chief  shall  be  preferred,  and  among  the  latter  senior- 
ity, as  determined  by  this  rule,  shall  control.  If  all  the  eligible 
justices  shall  have  before  served  as  chief,  then  that  justice  shall 
succeed  whose  last  term  as  chief  is  most  remote  in  point  of  time. 

ADMISSIONS  TO  THE  BAR — BOARD  OP  EXAMINERS. 

Rule  39.  There  shall  be  appointed  by  this  court  a  State  Board 
of  Law  Examiners,  to  consist  of  five  members  of  the  bar  of  at  least 
five  years'  standing,— one  from  each  Appellate  Court  district  and 
one  from  the  State  at  large, — to  hold,  regulate,  supervise  and  con- 
trol examinations  for  admission  to  the  bar,  and  to  examine  and 
report  upon  applications  for  admission,  based  upon  admission  to 
the  bar  in  another  State  or  foreign  country.  Every  application 
to  this  court  for  admission  to  the  bar  shall  be  made  in  term  time, 
by  motion  in  open  court,  based  upon  a  report  of  said  Board  of  Law 
Examiners.  Each  examiner  shall  act  as  a  member  of  such  board 
for  a  term  of  three  years,  except  under  the  first  appointment, 
which  shall  be  for  a  term  of  one  year  for  one,  two  years  for  two 
and  three  years  for  the  remaining  two  of  said  examiners,  and  until 
the  appointment  of  their  successors. 
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Examinations  shall  be  conducted  by  written  or  printed  inter- 
rogatories, in  whole  or  in  part,  and  be  as  nearly  as  possible  uni- 
form throughout  the  State;  to  be  held  at  Ottawa  on  the  last 
Tuesday  in  February;  at  Chicago  the  fourth  Tuesday  in  June; 
at  Springfield  the  first  Tuesday  in  October,  and  at  Mt  Vernon  on 
the  first  Tuesday  in  December  in  each  year.  Such  examinations 
shall  be  held  by.  the  examiners  as  a  body,  a  majority  of  whom  shall 
constitute  a  quorum. 

Each  applicant  examined  must  sustain  a  satisfactory  examina- 
tion upon  the  law  of  real  and  personal  property,  personal  rights, 
torts,  contracts,  evidence,  common  law  and  equity  pleading,  part- 
nerships, bailments,  negotiable  instruments,  principal  and  agent, 
principal  and  surety,  domestic  relations,  wills,  corporations,  equity 
jurisprudence,  criminal  law,  and  upon  the  principles  of  the  consti- 
tutions of  the  State  and  of  the  United  States,  and  legal  ethics. 

The  board  shall  certify  to  this  court  every  person  who  shall 
pass  a  satisfactory  examination,  provided  such  person  shall  have  in 
other  respects  complied  with  the  rules  regulating  the  licensing  of 
attorneys,  which  fact  shall  be  determined  by  said  board  before  the 
examination.  If  an  applicant,  on  examination,  should  be  rejected, 
he  shall  not  again  be  admitted  to  an  examination  until  at  least  one 
examination  has  intervened  after  such  rejection,  and  shall  file  with 
the  board  proof  that  he  has  studied  law  during  the  intervening 
time  subsequent  to  the  prior  examination. 

Each  applicant  for  admission  to  the  bar,  whether  upon  examina- 
tion or  admission  in  another  State  or  foreign  country,  shall  pay 
to  said  board,  in  advance,  a  fee  of  ten  dollars,  and  shall  present  his 
affidavit,  or  that  of  some  other  reputable  person  for  him,  that  he 
is  of  the  age  of  twenty-one  years  or  above,  a  resident  of  this  State 
and  a  citizen  of  the  United  States,  or  has  declared  his  intention 
of  becoming  a  citizen  thereof;  also,  a  certified  transcript  of  the 
record  from  a  court  of  record  of  this  State  showing  that  he  is  a 
person  of  good  moral  character,  which  transcript  shall  show  that 
at  least  two  reputable  members  of  the  bar  practicing  in  the  court 
in  which  the  record  is  made,  and  whose  names  shall  be  given, 
appeared  before  said  court  and  testified  that  the  applicant  was  a 
reputable  person  and  of  good  moral  character. 
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Every  applicant,  except  those  who  apply  for  admission  by  vir- 
tue of  admission  in  another  State  or  foreign  country,  shall  present 
to  the  Board  of  Law  Examiners  satisfactory  proof,  in  writing,  by 
examination  or  otherwise,  as  the  board  may  direct,  that  he  has  had 
a  preliminary  general  education  equivalent  to  that  of  a  graduate 
of  a  hig^  school  in  this  State,  and  has  pursued  for  the  period  of 
three  years,  during  at  least  thirty-six  weeks  in  each,  year,  a  course 
of  law  studies  covering  the  subjects  above  enumerated,  naming 
the  law  books  studied,  and  that  such  law  studies  have  been  pur- 
sued in  an  established  law  school  considered  by  the  board  to  be  in 
good  standing,  or  under  the  tuition  of  one  or  more  licensed  lawyers, 
and  that  the  applicant,  if  studying  under  such  tuition,  has  sub- 
mitted to  regular  and  satisfactory  examinations  by  such  lawyer  or 
lawyers  during  said  period,  upon  each  subject  Such  proof  shall 
consist  of  the  affidavit  of  the  applicant  and  the  certificate  of  the 
secretary  or  one  of  the  professors  of  the  law  school,  showing  per- 
sonal attendance  at  such  law  school,  or  the  certificate  or  certifi- 
cates of  the  lawyer  or  lawyers  under  whose  tuition  such  studies 
have  been  pursued,  or  if,  in  consequence  of  the  death  or  absence 
of  such  lawyer  or  lawyers,  his  or  their  certificate  cannot  be  pro- 
cured, its  place  may  be  supplied  by  the  affidavit  of  any  credible 
witness  having  knowledge  of  the  facts.  The  course  of  study  may 
be  made  up  by  attendance  up<Mi  a  law  school  for  a  portion  of  the 
time  and  under  the  direction  and  supervision  of  one  or  more  law- 
yers for  the  remainder  of  the  time. 

The  papers  produced  to  the  board  of  examiners  in  conformity 
with  the  foregoing  rule  shall  not  be  deemed  conclusive  evidence 
of  the  facts  therein  stated,  and  if  it  shall  come  to  the  knowledge 
of  said  board  that  any  person  who  has  presented  to  said  board  such 
transcript,  has  imposed  upon  the  court  in  which  the  record  is  made 
and  is  not,  in  fact,  a  person  of  good  moral  character,  or  that  any 
certificate  or  affidavit  is  untrue,  said  board  shall;  after  full  inves- 
tigation, certify  their  findings  in  that  respect,  together  with  the 
reasons  therefor,  to  this  court  with  their  certificate  of  qualifica- 
tion. Any  fraudulent  act  or  representation  by  an  applicant  in 
connection  with  his  application  for  examination  or  admission  shall 
be  sufficient  cause  for  the  withholding  of  the  license  by  this  court, 
or  for  its  revocation  after  it  has  been  issued. 
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Every  applicant  for  admission  to  the  bar  upon  a  license  or  other 
voucher  showing  his  admission  as  an  attorney  at  law  in  another 
State  or  foreign  country,  must,  in  addition  to  the  other  proofs 
above  required,  present  to  the  board  such  license  duly  certified, 
or  a  copy  of  the  record  of  the  court  showing  his  admission  to  the 
bar,  duly  proved,  as  required  by  law  for  the  authentication  of  the 
records  of  courts  of  sister  States  when  offered  in  evidence  in  the 
courts  of  this  State.  Such  license  or  voucher  must  confer  the  right 
to  practice  in  the  highest  courts  in  such  State  or  foreign  country. 
Such  applicant  shall  be  admitted  upon  such  license  or  voucher 
without  examination  by  the  board,  if  it  appears  to  the  court,  by 
certificate  of  Said  board,  that  in  the  State  or  country  in  which  the 
license  was  issued  the  requirements  for  admission  to  the  bar  were 
equal  to  those  prescribed  in  this  State,  or  that  the  applicant  has 
been  engaged  in  active  practice  for  a  period  of  five  years  in  courts 
of  record  under  such  license.  The  board  shall  certify  to  this  court 
persons  entitled  to  admission  by  virtue  of  such  admission  to  the 
bar  in  such  other  State  or  foreign  country. 

Out  of  the  fees  received  by  the  board  of  examiners  they  shall 
pay  all  necessary  expenses  for  examinations,  including  necessary 
traveling  expenses.  The  remainder  of  said  fund  in  each  year  shall 
be  divided  equally  among  the  examiners :  Provided,  however,  that 
no  examiner  shall  receive  more  than  $750  per  annum,  and  if,  after 
the  payment  of  such  sum  to  each  examiner,  there  shall  remain  a 
surplus,  said  surplus  shall  be  paid  over  to  the  succeeding  board  of 
examiners,  and  shall  constitute  a  part  of  the  receipts  of  the  next 
succeeding  year.  The  board  of  examiners  shall  render  an  account 
of  their  receipts  and  disbursements  to  this  court  at  the  October 
term  of  each  year. 

PROCEEDINGS  TO  STRIKE  ATTORNEYS  FROM  ROLL. 

Rule  40.  In  .case  an  application  shall  be  made  to  strike  the 
name  of  an 'attorney  from  the  rolls,  there  shall  be  filed  an  infor- 
mation making  clear  and  specific  charges,  giving  time,  place  and 
acts  of  misconduct  with  reasonable  certainty,  signed  by  the  Attor- 
ney General  or  some  State's  attorney.  When  the  information  shall 
be  deemed  sufficient,  the  court  will  enter  a  rule  to  show  cause  on 
a  day  named,  and  when  the  rule  shall  be  answered,  tlie  court  will 
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then  set  the  cause  for  a  hearing  on  some  day  during  the  term,  and 
will  prescribe  the  time  of  closing  proofs  by  the  respective  parties. 
The  proofs  shall  be  in  writing. 

REPORTING  AND  PUBUSHING  DEaSIONS. 

Rule  41.  As  to  the  time  and  manner  of  publishing  decisions  the 
following  rules  shall  be  observed : 

First — ^The  reporter  shall  publish,  in  book  form,  all  such  opin- 
ions as  are  to  be  reported,  which  may  be  filed  hereafter,  within 
three  months  after  the  filing  and  recording  of  the  same,  except 
where  more  opinions  of  the  court  shall  be  filed  at  the  same  time 
than  will  comprise  one  volume  of  the  Reports,  in  which  event  the 
reporter  shall  publish  the  first  volume  of  such  opinions  within  three 
months  after  the  time  of  the  filing  and  recording  thereof,  and  the 
residue  shall  be  published  in  volumes  at  the  rate  of  one  volume  for 
every  three  months. 

Second — In  order  to  facilitate  the  publication  of  the  opinions 
hereafter  to  be  filed,  as  herein  prescribed,  it  shall  be  the  duty  of 
the  clerk  of  this  court  to  transmit  to  the  reporter,  without  delay, 
a  copy  of  the  printed  abstracts,  briefs  and  arguments  in  each  case 
taken  by  the  court 

Third — In  cases  where  application  for  rehearing  shall  be  made 
under  the  rules  of  the  court,  the  reporter  shall  not  publish  the  opin- 
ions therein  until  such  application  shall  have  been  disposed  of. 

Fourth — Each  volume  of  Reports  hereafter  to  be  published 
shall  contain  not  less  than  seven  hundred  pages,  and  shall  be  of 
the  same  general  character,  t3rpog^aphically,  as  those  heretofore 
published  by  the  present  reporter,  subject  to  such  changes  as  the 
court  may,  from  time  to  time,  specially  direct  The  paper  upon 
which  the  Reports  may  be  printed  shall  be  clear,  white  paper, 
supersized  and  calendered,  and  of  not  less  than  50 lbs  to  the  ream. 
The  binding  shall  be  of  the  best  law-sheep,  without  blemish  or 
patches,  and  the  boards  used  in  binding  shall  be  good  tar  boards. 

Fifth — ^The  reporter  shall  prepare  a  proper  and  correct  head- 
note  or  syllabus  in  each  case,  and  may  publish  the  briefs  of  coun- 
sel, in  his  discretion.  He  shall  furnish  a  table  of  cases  reported 
in  each  volume^  arranged  in  alphabetical  order,  and  an  index  of 
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the  matter  contained  in  the  volume,  distributed  under  appropriate 
heads,  with  cross-references  and  numbers.  In  any  volume  which 
shall  close  a  term  of  court  there  shall  be  published  a  table  of  the 
cases  directed  not  to  be  reported.  Such  rules  as  may  be  from  time 
to  time  adopted  by  the  court  shall  be  published  in  the  volume  next 
succeeding  their  adoption. 

Si:irth — ^It  is  made  the  duty  of  the  reporter  to  superintend  the 
printing  of  the  Reports,  and  see  that  they  are  accurately  and  prop- 
erly printed.  He  shall  transmit  to  each  of  the  justices  of  this  court 
a  printed  copy  of  all  the  cases  reported,  before  the  regular  edition 
shall  be  printed. 

Seventh — ^The  reporter  is  not  required  to  attend  upon  the  term  of 
this  court,  except  as  may,  from  time  to  time,  be  specially  directed. 

Eighth — It  shall  be  the  duty  of  the  reporter  to  keep  constantly 
on  hand,  of  the  Reports  hereafter  to  be  published,  a  sufficient  num- 
ber to  meet  promptly  any  demand  of  the  profession  therefor. 

Rule  42.  These  rules  shall  be  in  lieu  of  all  rules  heretofore  in 
force. 


Digitized  by  LjOOQIC 


CASES 

ABGUED  AND  DETERMINED 
m  THX 

Supreme  Court  of  Illinois. 


Edward  T.  Appeix  et  al.  Defendants  in  Error,  vs.  Louis 
Appell  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  June  i8,  igo8. 

1.  Tkusts — when  an  alleged  declaration  of  trust  will  not  he  en- 
forced. An  alleged  "declaration  of  trust/'  executed  by  the  grantee 
in  a  deed  absolute  in  form  but  intended  to  be  in  trust  for  the  gran- 
tee and  his  brothers  and  sisters,  will  not  be  enforced  unless  signed 
by  all  of  the  beneficiaries,  where  the  agreement  was  intended  to 
cover  the  entire  interest  in  the  premises  and  cannot  be  carried  into 
practical  effect  unless  assented  to  by  all  the  beneficiaries,  and  where 
the  assent  of  those  who  signed  was  obtained  upon  the  condition  that 
all  should  sign* 

2.  Infants — court  cannot  compel  minor  to  exchange  legacy  for 
real  estate.  Where  a  father  deeds  land  to  his  children,  who  release 
to  him  their  interest  in  a  certain  legacy,  if  one  of  the  children  is  a 
minor  the  court  may,  through  a  guardian  ad  litem,  acquire  jurisdic- 
tion of  the  person  of  the  minor  for  the  purpose  of  a  partition,  but 
it  can  enter  no  decree  which  will  bind  the  minor  to  accept  the  in- 
terest in  the  land  for  her  interest  in  the  legacy. 

3.  Partition — court  should  not  decree  partition  in  disregard  of 
right  to  lien.  In  a  proceeding  to  partition  a  farm  conveyed  by  a 
father  to  one  child  in  trust  for  all  of  the  children,  it  is  error  to  enter 
a  decree  for  partition  without  regard  to  the  right  of  the  father  to  a 
lien  upon  the  land  for  a  certain  sum  covering  the  value  of  the  per- 
sonal property,  which  the  evidence  clearly  shows  was  a  part  of  the 
agreement  of  the  parties  when  the  deed  was  made. 

Writ  of  Error  to  the  Circuit  Court  of  Lake  county; 
the  Hon.  C.  H.  Donn^i.i.y,  Judge,  presiding. 
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This  is  a  writ  of  error  sued  out  to  bring  up  for  review 
a  decree  of  the  circuit  court  of  Lake  county  entered  in  that 
court  upon  a  bill  for  partition  and  other  relief.  The  orig- 
inal bill  was  filed  by  Edward  T.  Appell  and  his  sister, 
Mazie  C.  Appell,  against  Louis  Appell,  their  father,  and 
Albert  J.  W.,  Charles  S.,  Paul  H.,  Sidney  S.  and  Alice  E. 
Appell,  all  of  whom  are  brothers  and  sisters  of  the  com- 
plainants below.  After  the  original  bill  was  filed,  the  com- 
plainants below,  Edward  T.  and  Mazie  C.  Appell,  sold  and 
conveyed  all  of  their  undivided  interest  in  the  premises  in- 
volved to  Marcia  E.  Stafford,  who  was  thereafter  made  a 
party  complainant.  Marcia  E.  Stafford  filed  a  supplemental 
bill,  alleging  her  purchase  from  Edward  T.  and  Mazie  C. 
Appell,  and  reciting  the  same  facts  and  praying  the  same 
relief  as  the  original  bill  filed  by  her  grantors.  Louis  Ap- 
pell filed  an  answer,  in  which  he  denied  the  right  of  his 
children  to  a  partition.  He  also  filed  a  cross-bill,  in  which 
he  sought  to  have  a  deed  executed  by  him  to  Albert  J.  W. 
Appell  set  aside  and  canceled  on  the  ground  that  the  execu- 
tion of  said  deed  had  been  procured  by  fraud  and  duress. 
This  cross-bill  was  answered  and  all  of  its  essential  aver- 
ments denied.  Albert  J.  W.  Appell,  after  having  answered 
the  original  bill,  filed  a  cross-bill,  in  which  he  alleged  that 
he  was  the  owner  of  the  premises  in  question  as  trustee  for 
the  benefit  of  himself  and  his  brothers  and  sisters,  and  that 
the  terms  and  conditions  of  the  trust  agreement  were  as 
contained  in  a  certain  written  instrument  purporting  to  be 
a  declaration  of  trust.  The  prayer  of  this  cross-bill  was 
that  the  trust  agreement  be  declared  and  that  Albert  J.  W. 
Appell  be  authorized  and  directed  to  carry  out  the  provi- 
sions of  such  trust  agreement.  The  court  below  found  in 
favor  of  the  complainants  in  the  original  bill  and  against 
the  complainants  in  the  above  cross-bills.  The  decree  finds 
that  Marcia  E.  Stafford  is  the  owner  of  two-sevenths  of 
the  premises  and  that  the  five  children  of  Louis  Appell  who 
have  not  conveyed  own  one-seventh  each;    that  the  legal 
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title  to  the  premises  was  vested  in  Albert  J.  W.  Appell  for 
the  use  of  the  other  parties  in  interest.  The  decree  di- 
rected Albert  J.  W.  Appell,  as  trustee,  to  execute  a  con- 
veyance conveying  two-sevenths  to  Marcia  E.  Stafford  and 
one-seventh  each  to  Charles  S.,  Paul  H.,  Sidney  S.  and 
Alice  E.  Appell,  thus  vesting  the  legal  title  to  one-seventh 
undivided  part  in  each  of  the  children  of  Louis  Appell  other 
than  Edward  T.  and  Mazie  C,  who  had  conveyed  their  in- 
terests. The  decree  finds  that  the  parties  are  entitled  to 
partition,  and  appoints  commissioners  for  the  purpose  of 
making  such  partition.  From  this  decree  all  of  the  parties 
in  interest  except  the  original  and  supplemental  complain- 
ants sue  out  this  writ  of  error. 

The  facts  necessary  to  an  understanding  of  the  ques- 
tions involved  in  this  record  are  as  follows :  Louis  Appell 
resides  in  Chicago.  He  had  been  married  twice.  His  first 
wife  died  in  1898,  leaving  a  last  will.  By  her  will  she  be- 
queathed $4000  to  Louis  Appell,  her  husband,  during  his 
natural  life,  and  at  his  death  the  $4000  was  to  pass  to  the 
seven  children  named  above.  Soon  after  his  first  wife's 
death  Louis  Appell  purchased  a  farm  of  one  hundred  and 
sixty  acres  in  Lake  county,  Illinois,  for  which  he  paid  $12,- 
000.  He  erected  a  dwelling  house  on  the  farm  at  a  cost 
of  $3000.  This  farm  is  the  land  involved  in  this  suit.  He 
leased  the  farm  from  year  to  year  until  March  i,  1906, 
when  the  last  lease  expired.  In  the  spring  of  1906  he  de- 
cided to  establish  a  home  on  the  farm  for  all  of  his  chil- 
dren and  for  himself  when  he  decided  to  go  there.  The 
plan  of  establishing  a  country  home  for  the  family  was  dis- 
cussed and  agreed  to  by  all  of  the  children.  No  definite 
contract  appears  to  have  been  made  at  this  time  in  regard 
to  the  details  of  the  management  of  the  farm.  Louis  Ap- 
pell purchased  farm  implements,  live  stock  and  household 
goods  and  sent  them  to  the  farm  at  a  cost  of  about  $1500. 
The  children  of  Louis  Appell  went  to  the  farm,  the  sons  to 
work  the  farm  and  the  daughters  to  keep  house  for  them. 
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In  a  very  short  time  disagreements  and  trouble  arose  at 
the  farm.  These  difficulties  continued,  until  finally,  on  the 
27th  day  of  May,  Louis  Appell  went  out  to  the  farm  and 
had  a  talk  with  his  children  with  a  view  of  trying  to  ad- 
just the  difficulties,  but  this  interview  broke  up  in  a  dis- 
graceful  fight  and  nothing  definite  came  of  it.  On  the  29th 
of  May  another  difficulty  occurred  at  the  farm,  which  re- 
sulted in  Edward  T.  being  arrested  for  assault.  On  the 
30th  of  May  Edward  T.  was  brought  to  Libertyville  under 
arrest  and  another  meeting  occurred  at  the  house  of  Du- 
rand,  a  lawyer,  who  was  being  consulted  by  Edward  T. 
with  reference  to  the  criminal  charge  against  him.  At  this 
meeting  a  tentative  agreement  was  reached,  by  which  Louis 
Appell  agreed  to  convey  the  legal  title  to  the  farm  to  his 
son  Albert  J.  W.  Appell,  who  was  to  hold  the  title  for  the 
use  and  benefit  of  all  the  children.  The  children  agreed 
that  they  would  sig^  a  release  to  their  father,  assigning  to 
him  their  interest  in  the  $4000  legacy  left  them  in  remain- 
der by  their  mother's  will.  An  instrument  for  the  purpose 
of  making  this  assignment  was  executed  by  all  of  the  chil- 
dren except  Alice  E.,  who  was  at  that  time,  and  still  is,  a 
minor  under  the  age  of  eighteen  years.  In  accordance  with 
this  arrangement  Louis  Appell  and  his  wife  executed  a 
warranty  deed  conveying  the  premises  to  Albert  J.  W. 
Appell  and  delivered  the  same  to  him.  There  is  no  trust 
agreement,  limitation  or  condition  of  any  kind  in  this  deed. 
After  the  deed  was  delivered  to  Albert  J.  W.  Appell  he  exe- 
cuted a  writing  which  is  denominated  a  declaration  of  trust, 
in  which  he  recites  that  he  had  received  the  title  to  these 
premises  in  trust  for  the  equal  benefit  of  himself  and  his 
brothers  and  sisters.  The  so-called  declaration  of  trust  sets 
out  various  provisions  in  relation  to  the  management  of 
the  farm  and  imposes  a  number  of  active  duties  on  the 
trustee.  Among  other  things  it  is  provided  that  he  shall 
execute  a  mortgage  for  $3000  on  the  premises,  and  the  dec- 
laration recites  what  disposition  is  to  be  made  of  the  money. 
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The  writing  also  purports  to  authorize  the  trustee  to  exe- 
cute a  trust  deed  back  to  Louis  Appell  for  $1500,  to  re- 
imburse him  for  the  personal  property  which  he  bought  for 
the  farm.  This  so-called  declaration  of  trust  was  executed 
by  Albert  J.  W.  Appell  and  was  consented  to  by  Charles  S. 
and  Paul  H.  Appell  in  writing.  There  is  some  proof  found 
in  admissions  in  the  pleadings  and  the  testimony  taken  on 
the  hearing  tending  to  show  that  some  of  the  other  parties 
interested  assented  to  all  of  the  terms  of  this  declaration, 
and  testimony  that  all  of  them  consented  to  that  provision 
of  the  trust  agreement  relating  to  the  $1500  trust  deed  to 
Louis  Appell.  On  the  same  day  that  Louis  Appell  executed 
the  deed  conveying  the  real  estate  to  his  son  he  executed  a 
bill  of  sale  of  all  the  personal  property  on  the  farm  to  Al- 
bert J.  W.  for  an  expressed  consideration  of  $1500,  no  part 
of  which  was  paid. 

W11.UAM  E.  Mason,  Lewis  F.  Mason,  and  John  N. 
Jacobsen,  for  plaintiflFs  in  error. 

Paul  MacGuffin,  (J.  D.  Pope,  guardian  ad  litem,) 
for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  decree  of  the  court  below  finding  that  Albert  J.  W. 
Appell  held  the  title  to  the  premises  in  question  in  trust  for 
himself  and  his  brothers  and  sisters  is  not  seriously  con- 
troverted by  any  of  the  parties  to  this  suit.  No  other  con- 
clusion can  be  reached  when  all  of  the  evidence  and  circum- 
stances is  considered.  The  decree  below  setting  aside  the 
so-called  trust  agreement  executed  by  Albert  J.  W.  Appell 
is  also  in  accordance  with  the  weight  of  the  evidence. 
While  two  of  the  parties  signified  their  assent  to  the  terms 
of  the  trust  as  expressed  in  the  written  instrument,  yet 
there  is  nothing  to  indicate  that  they  intended  such  agree- 
ment to  be  binding  upon  them  unless  all  of  the  parties  in 
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interest  assented  to  the  agreement.  We  think  that  the 
assent  of  Charles  S.  and  Paul  H.  Appell  to  the  trust  agree- 
ment was  obtained  upon  the  condition  that  all  of  the  other 
tenants  in  common  should  assent  to  such  agreement.  The 
other  tenants  in  common  having  refused  to  assent  to  such 
agreement,  it  would  be  inequitable  to  hold  these  two  parties 
bound  by  the  terms  of  the  trust  that  did  not  apply  and 
could  not  be  enforced  as  against  the  other  parties  in  inter- 
est. In  fact,  the  language  of  the  so-called  trust  agreement 
shows  on  its  face  that  it  was  intended  to  cover  the  entire 
interest  in  the  premises,  and  it  would  be  impracticable  to 
carry  it  into  effect  unless  assented  to  by  all  of  the  parties 
in  interest.  We  therefore  conclude  that  the  decree  setting 
aside  the  declaration  of  trust  was  properly  entered. 

Upon  the  issue  presented  by  Louis  Appell's  cross-bill  in 
relation  to  his  deed  being  procured  by  fraud  and  duress,  the 
finding  of  the  court  below  is  clearly  in  accordance  with  the 
undisputed  evidence  in  the  case.  There  is  no  testimony  which 
tends  to  show  that  the  execution  of  the  deed  was  procured 
through  duress  or  fraud.  It  is  very  probable  that  Louis  Ap- 
pell was  sadly  disappointed  at  the  miscarriage  of  his  plans 
to  establish  a  country  home  for  himself  and  his  children, 
but  this  affords  no  reason  for  rescinding  a  deed  which  was 
voluntarily  and  freely  executed  by  him. 

Upon  the  question  whether  Louis  Appell  should  have  a 
lien  for  $1500  upon  the  farm  we  are  constrained  to  differ 
from  the  view  of  the  trial  court.  The  evidence  shows  that 
Louis  Appell  had  $15,000  invested  in  this  farm  and  its  im- 
provements. In  addition  to  this  he  spent  $1500  for  per- 
sonal property  that  went  upon  the  farm.  He  conveyed  the 
farm  and  gave  a  bill  of  sale  for  the  personal  property  to 
his  children,  and  the  only  consideration  that  he  received 
under  the  decree  of  the  court  below  was  the  release  by  the 
children  of  their  remainder  in  the  $4000  legacy.  The  evi- 
dence shows  that  Louis  Appell  only  received  $3500  of  the 
$4000  legacy.     Plaintiffs  in  error  contend  that  it  was  the 
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agreement  that  Louis  Appell  was  to  have  $1500  in  addi- 
tion, and  that  the  payment  of  this  $1500  was  to  be  secured 
by  a  mortgage  or  lien  upon  the  one  hundred  and  sixty  acres 
of  land.    All  of  the  children  except  Edward  T.  and  Mazie  C. 
admit,  either  in  their  testimony  or  in  their  pleadings,  that 
their  father  was  to  have  $1500  additional  and  that  it  was 
to  be  secured  to  him  by  a  lien  upon  this  farm.    Neither  Ed- 
ward T.  nor  Mazie  C.  Appell  was  a  witness  in  the  case. 
There  is  therefore  no  denial  by  any  one  in  the  record  of 
the  claim  of   Louis  Appell    for  $1500.      It  is  testified  to 
by  Paul  H.  that  the  first  talk  was  that  their  father  should 
have  $2000  in  addition  to  the  release  of  the  legacy,  but  that 
Edward  T.  objected  to  $2000  but  consented  to  $1500,  and 
that  it  was  finally  agreed  to  by  all  of  them  that  $1500 
should  be  the  amount.     Charles  S.  Appell  testifies  to  sub- 
stantially the  same  facts  in  relation  to  this  matter  as  Paul  H. 
He  says  that  a  part  of  the  children  wanted  to  give  their 
father  $2000  but  that  Edward  T.  objected  but  finally  con- 
sented to  $1500,  both  Edward  T.  and  Mazie  C.  being  pres- 
ent and  consenting  to  the  agreement  as  to  the  $1500.    He 
also  testifies  that  it  was  agreed  that  their  father  should  have 
a  mortgage  or  something  to  secure  him  for  this  money.    He 
testifies  that  each  one  of  the  children  individually  expressed 
himself  as  satisfied  with  this  arrangement.     This  evidence 
is  corroborated  by  Louis  Appell  and  is  disputed  by  no  one. 
Under  this  state  of  facts  the  court  erred  in  ordering  a  par- 
tition of  this  land  among  the  children  without  impressing 
upon  it  a  lien  in  favor  of  Louis  Appell  for  $1500.    For  this 
error  the  decree  of  the  circuit  court  must  be  reversed. 

The  evidence  shows  that  Alice  E.  Appell  is  a  minor. 
As  near  as  we  can  determine  her  age,  she  will  be  eighteen 
some  time  during  the  present  year.  The  conveyance  of  the 
farm  by  Louis  Appell  to  Albert  J.  W.  for  her  use,  and  the 
agreement  to  release  her  interest  in  the  legacy,  as  well  as 
all  other  agreements  affecting  her  interest,  are  voidable  at 
her  election  when  she  arrives  at  the  age  of  eighteen.    She 
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may  elect  to  repudiate  the  conveyance  and  insist  upon  her 
interest  in  the  legacy.  If  she  should  so  elect,  the  court 
would  be  compelled  to  restore  her  to  her  original  rights. 
It  is  obvious  that  her  best  interest  will  be  conserved  by 
ratifying  all  of  these  contracts  and  proceedings  after  she 
arrives  at  her  majority.  She  was  brought  into  court  by 
the  writ  of  error  in  this  case  and  a  guardian  ad  litem  ap- 
pointed for  her  in  open  court  upon  the  oral  argument.  Her 
guardian  ad  litem  has  joined  in  the  brief  filed  by  defendants 
in  error.  While  the  court  has  jurisdiction  of  her  person 
for  the  purpose  of  a  partition,  yet  the  court  has  no  power 
to  compel  her  to  exchange  a  legacy  for  real  estate. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to  stay  all  further 
proceedings  in  this  cause  until  Alice  E.  Appell  becomes 
eighteen  years  of  age.  If  upon  her  attaining  the  age  of 
eighteen  she  shall  file  a  ratification  of  the  agreement  be- 
tween Louis  Appell  and  his  children  as  found  and  estab- 
lished by  this  opinion  and  shall  execute  the  release  and 
assignment  of  the  legacy  to  her  father,  then  the  circuit 
court  is  directed  to  enter  a  decree  for  partition,  awarding 
to  Marcia  E.  Stafford  two-sevenths  and  to  Albert  J.  W., 
Charles  S.,  Paul  H.,  Sidney  S.  and  Alice  E.  Appell  one- 
seventh  each,  subject  to  a  lien  in  favor  of  Louis  Appell  for 
$1500,  with  interest,  and  subject  to  the  existing  mortgage 
on  the  said  premises  for  $2000  in  favor  of  Henry  Van- 
Horn.  Should  Alice  E.  elect  to  disaffirm  the  agreement, 
the  contract  will  be  rescinded  as  to  her  and  she  will  be  re- 
stored to  all  of  her  original  rights.  In  such  case  she  will 
retain  her  one-seventh  of  the  legacy  and  Louis  Appell  will 
become  the  owner  in  fee  of  one-seventh  of  the  real  estate. 
Louis  Appell  should  then  be  decreed  a  lien  for  $1500,  with 
five  per  cent  interest  from  April  i,  1906,  on  the  other  six- 
sevenths  of  the  land.  The  costs  in  this  court  will  be  taxed 
against  the  interest  of  Marcia  E.  Stafford. 

Reversed  and  remanded,  with  directions. 
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John  Donnelly,  Appellee,  vs.  The  Chicago  City  Rail- 
way Company,  Appellant. 

Opinion  filed  June  i8,  jgo8. 

1.  Appeals  and  brrors — Supreme  Court  has  nothing  to  do  with 
weight  of  evidence.  In  determining  whether  the  trial  court  erred  in 
denying  a  motion  to  direct  a  verdict  for  the  defendant,  the  Supreme 
Court  has  nothing  to  do  with  the  question  of  the  weight  or  pre- 
ponderance of  the  evidence  tending  to  support  the  plaintiff's  case. 

2.  Evidence — physician  may  testify  that  first  dislocation  would 
predispose  to  later  ones.  Where  the  plaintiff  has  proved,  without 
dispute,  that  his  shoulder  was  dislocated  in  the  accident  involved  in 
pute,  that  his  shoulder  was  dislocated  in  the  accident  involved  in 
his  suit  for  damages,  and  that  it  has  been  twice  dislocated  since  the 
accident  under  circumstances  detailed,  a  qualified  physician  may 
testify,  in  answer  to  an  h3rpothetical  question  embracing  those  facts, 
that  the  first  dislocation  created  a  predisposition  to  others. 

3.  Negligence-^/  is  not  negligence  per  se  to  attempt  to  hoard 
moving  street  car.  It  is  not  negligence  per  se  to  attempt  to  board 
a  moving  street  car,  and  that  question  should  be  submitted  to  the 
jtiry  as  one  of  fact  under  the  facts  and  circumstances  proven. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  pre- 
siding. 

William  J.  Hynes,  James  G.  Condon,  and  Watson  J. 
Ferry,  for  appellant. 

Russell  M.  Wing,  Fred  M.  Wing,  and  Fred  W. 
BentlEy,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  by  appellee,  against  appellant,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
received  February  4,  1903,  while  he  was  attempting  to  board 
an  electric  street  car  on  appellant's  Thirty-ninth  street  line, 
in  the  city  of  Chicago.    At  the  conclusion  of  the  plaintiff's 
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evidence,  and  again  at  the  conclusion  of  all  the  evidence, 
defendant  filed  a  written  motion  requesting  the  court  to  give 
the  jury  an  instruction  to  find  for  the  defendant.  Both 
motions  were  denied  and  exceptions  preserved.  The  jury 
returned  a  verdict  of  $2000  in  favor  of  appellee.  After 
motion  for  new  trial  had  been  filed  by  appellant,  appellee 
remitted  $500  and  judgment  was  entered  for  $1500  and 
costs.  On  appeal  this  judgment  was  affirmed  in  the  Appel- 
late Court,  and  the  cause  was  then  appealed  to  this  court. 

The  testimony  of  appellee  and  his  brother-in-law  was  to 
the  effect  that  when  the  car  coming  from  the  east  reached 
the  west  side  of  Elmwood  avenue  and  Thirty-ninth  street 
it  stopped  for  an  instant  in  response  to  a  signal  of  appellee, 
and  thereupon  appellee  with  his  left  hand  took  hold  of  the 
rod  on  the  back  part  of  the  car,  and  as  he  did  so  the  car 
started  forward  with  a  jerk  and  he  was  thrown  behind  the 
car  and  his  right  shoulder  dislocated.  Testimony  offered 
on  behalf  of  appellant  was  to  the  effect  that  appellee  at- 
tempted to  board  the  car  while  it  was  in  motion  and  in  so 
doing  was  injured. 

Appellant  argues  at  length  in  regard  to  the  preponder- 
ance of  the  evidence  as  to  how  the  accident  was  caused. 
Plainly  there  was  evidence  in  this  record  which  tended  to 
support  the  plaintiff's  cause  of  action,  and  it  was  therefore 
the  duty  of  the  court  to  submit  the  cause  to  the  jury.  As 
the  record  stands  we  have  nothing  to  do  with  the  weight  of 
the  evidence  or  its  preponderance.  Chicago  City  Railway  Co. 
V.  Martensen,  198  111.  511 ;  Alexander  v.  Loeb,  230  id.  454. 

Appellee  testified,  over  objection,  that  after  the  accident 
here  in  question  dislocating  his  shoulder  the  same  shoulder 
had  been  twice  thereafter  dislocated.  He  stated  that  the 
first  of  these  subsequent  accidents  occurred  when  he  was 
standing  in  a  farm  wagon,  throwing  out  some  straw ;  that 
the  horses  made  a  quick  move,  and  to  prevent  himself  from 
falling  from  the  wagon  he  grabbed  a  board,  dislocating  his 
shoulder  thereby.     He  stated  that  the  second  dislocation 
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occurred  while  he  was  driving  a  colt  after  its  mother,  to 
change  stalls  in  a  barn;  that  the  colt  objected  to  going  up 
a  bridge  into  the  barn,  and  as  he  threw  up  his  right  arm 
quickly  to  scare  the  colt,  the  arm  went  out  of  its  socket 
again.  A  physician  was  called  as  an  expert  witness  and 
asked  a  hypothetical  question  which  fairly  included  the  facts 
connected  with  the  original  and  first  subsequent  dislocations 
of  the  shoulder,  the  question  concluding :  "Are  you  able  to 
form  an  opinion  from  these  supposed  facts  as  to  whether 
there  was  any  connection  between  the  first  and  this  second 
dislocation?"  His  answer  was  that  in  his  opinion  "the 
first  dislocation  would  predispose  to  a  second."  In  answer 
to  a  second  hypothetical  question  as  to  the  third  dislocation 
his  answer  was :  "There  was  the  same  relationship  as  previ- 
ously mentioned.  A  predisposition  had  been  created  to  dis- 
location." It  is  earnestly  urged  that  this  testimony  of  the 
physician  was  so  uncertain  and  conjectural  that  it  should 
not  have  been  admitted  in  evidence. 

All  the  evidence  which  tended  to  show  that  the  second 
and  third  dislocations  were  the  result  of  the  first  accident 
was  properly  admitted.  (Chicago  Union  Traction  Co,  v. 
Brtrachter,  228  111.  114.)  This  court  has  held  that  whether 
a  miscarriage  was  caused  by  an  injury  alleged  in  the  dec- 
laration was  a  question  of  fact  for  the  jury.  (Chicago  City 
Railway  Co.  v.  Cooney,  196  111.  466.)  A  jury  may  draw 
inferences  from  the  facts  proved,  because  in  many  cases  the 
main  fact  in  issue  can  be  proved  in  no  other  way,  yet  they 
cannot  act  on  mere  conjecture  or  speculation.  (Littlehale 
v.  Osgood,  161  Mass.  340.)  Damages  can  only  be  recov- 
ered for  future  disability  when  it  is  reasonably  certain  that 
it  was  the  result  of  the  alleged  injury.  (City  of  Chicago 
v.  Jaruis,  226  111.  614.)  The  testimony  of  a  surgeon  is  ad- 
missible to  prove  the  nature  of  the  injury  and  its  effects,  but 
he  cannot  base  it  merely  on  speculative  data.  ( i  Wharton 
on  Evidence, — 3d  ed. — sec.  441.)  In  C rites  v.  City  of 
New  Richmond,  98  Wis.  55,  the  court  held  that  it  was  com- 
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petent  for  a  physician  to  testify,  where  a  person  had  sprained 
and  fractured  his  limb  by  falling  through  a  sidewalk,  that 
the  weakened  condition  of  the  limb  from  such  an  injury 
remained  usually  for  a  considerable  length  of  time  and  that 
the  joint  would  afterwards  be  more  liable  to  injury  than  a 
healthy  joint.  The  opinion  of  a  medical  man  is  admissible 
upon  the  effect  of  an  injury.  Lawson  on  Expert  and  Opin- 
ion Evidence, — 2d  ed. — ^p.  127,  and  cases  cited. 

Appellant  places  great  stress  upon  the  case  of  Strohm 
V.  New  York,  Lake  Erie  and  Western  Railroad  Co.  96 
N.  Y.  305.  That  court,  in  discussing  the  decision  in  ques- 
tion in  the  later  case  of  McClain  v.  Brooklyn  City  Railway 
Co.  116  N.  Y.  451,  held  that  opinions  of  medical  experts 
that  an  injury  received  was  the  cause  of  the  condition  of 
the  person  injured,  and  that  certain  consequences  in  rela- 
tion to  his  physical  health  and  condition  would  follow  as 
the  result  of  the  injury,  were  competent  evidence ;  that  evi- 
dence of  that  character  is  dependent  upon  the  opinions  of 
such  experts ;  that  it  may  not  be,  and  ordinarily  is  not,  sus- 
ceptible of  absolute  certainty,  and  the  judgment  of  such  ex- 
perts as  to  the  probable  consequences  comes  within  the  rule 
of  reasonable  certainty,  and  therefore  of  admissibility. 

This  court  held  in  City  of  Chicago  v.  Didier,  227  111. 
571,  that  if  there  was  no  dispute  as  to  how  the  injury  was 
caused,  medical  experts  could  testify  as  to  whether  certain 
physical  conditions  were  the  result  of  the  injury.  There  is 
no  question  made  as  to  the  qualification  of  the  doctor  here 
in  question.  The  evidence  is  uncontroverted  that  the  orig- 
inal dislocation  was  caused  by  appellee  being  thrown  when* 
attempting  to  get  on  a  car  and  that  previous  to  this  accident 
he  had  never  had  any  trouble  with  his  shoulder  or  arm. 
The  question  whether  this  dislocation  would  have  a  tend- 
ency to  predispose  the  shoulder  to  a  second  dislocation  was 
a  proper  subject  for  expert  testimony.  We  think  it  was 
correct  practice  for  the  court  to  permit  appellee  to  prove 
the  facts  with  reference  to  these  subsequent  dislocations  and 
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submit  the  question  of  their  cause,  as  one  of  fact,  to  the 
jury,  under  proper  instructions,  as  was  done  here.  Chicago 
Union  Traction  Co.  v.  May,  221  111.  530. 

It  is  also  urged  that  the  court  erred  in  refusing  two  in- 
structions offered  by  appellant  which  referred  to  the  ques- 
tion of  the  contributory  negligence  or  lack  of  care  of  the 
appellee  in  attempting  to  step  onto  the  car.  We  think  these 
instructions  are  fairly  open  to  the  criticism  that  if  they  had 
been  given  the  jury  might  have  been  misled  into  believing 
that  the  court  thought  it  was  negligence  per  se  for  appellee 
to  attempt  to  board  a  car  while  it  was  moving.  The  ques- 
tion whether  boarding  a  car  in  motion  is  or  is  not  negligence 
is  a  question  of  fact  to  be  submitted  to  the  jury.  (Chicago 
Union  Traction  Co.  v.  Lundahl,  215  111.  289.)  Even  if  it 
be  conceded  that  these  instructions  were  drawn  in  proper 
form,  we  do  not  think  on  this  record  there  was  any  error 
in  refusing  them.  No  instructions  were  asked  or  given  for 
appellee.  The  court,  at  the  request  of  appellant,  gave  twenty- 
nine  instructions  and  refused  the  two  above  mentioned  and 
three  others.  On  the  subject  of  the  care  necessary  to  be 
used  by  appellee  at  the  time  of  the  accident  the  court  gave 
seven  instructions,  and  while  it  is  true,  as  contended  by 
appellant,  that  some,  and  perhaps  all,  of  these  seven  are 
more  general  in  form  than  the  two  refused,  they  fairly  cov- 
ered the  question,  and  we  do  not  think  it  was  possible  for 
the  jury  to  have  been  misled  as  to  the  care  required  by 
appellee  in  boarding  the  car  while  it  was  in  motion.  The 
practice  of  asking  such  a  great  number  of  instructions  in 
a  case  such  as  this  is  not  to  be  commended.  It  would  have 
a  tendency  to  mislead,  rather  than  assist,  the  jury. 

Complaint  is  also  made  of  certain  remarks  in  the  closing 
arg^ument  of  appellee's  counsel.  This  question  is  one  which 
must  be  entrusted  very  largely  to  the  discretion  of  the  pre- 
siding judge.  (Gallagher  v.  People,  211  111.  158.)  Neces- 
sarily some  latitude  of  discussion,  if  based  on  the  evidence, 
must  be  allowed  counsel.    We  have  examined  the  evidence 
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under  discussion  by  appellee's  attorney  in  connection  with 
his  remarks,  and  we  cannot  say  they  are  so  foreigfn  to  the 
issue  as  to  mislead  or  prejudice  the  jury. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  Appellate  Court  will.be  affirmed. 

Judgment  affirmed. 


Chari.es  J.  Off  &  Co.,  Appellant,  vs.  DE1.1.A  I.  Morehead, 

Appellee. 

Opinion  Med  June  18,  jpo8. 

1.  Constitutional  law — "due  process  of  law"  defined.  "Due 
process  of  law"  is  synonymous  with  "law  of  the  land,"  and  means 
a  general  public  law,  binding  upon  all  members  of  the  community 
under  all  circumstances,  and  not  partial  or  private  laws,  affecting 
differently  the  rights  of  individuals  or  classes  in  the  same  situation. 

2.  Same — statute  arbitrarily  selecting  class  of  persons  and  sub- 
jecting them  to  special  burdens  is  invalid.  A  statute  which  arbi- 
trarily selects  a  class  of  individuals  and  subjects  them  to  peculiar 
rules  or  imposes  upon  them  special  burdens  and  obligations  from 
which  other  people  similarly  situated  are  exempt  deprives  the  per- 
sons affected  of  both  liberty  and  property,  and  is  forbidden  by  the 
constitution. 

3.  Same — Btdk  Sales  act  of  IQ05  is  void.  The  Bulk  Sales  act  of 
1905  (Laws  of  1905,  p.  284,)  is  unconstitutional  and  is  void  in  its 
entirety,  since  it  imposes  special  burdens  upon  the  vendor  and  pur- 
chaser of  stocks  of  merchandise  from  which  persons  dealing  in 
other  classes  of  property  are  exempt,  and  deprives  them  of  the 
privilege  of  contracting,  which  is  both  a  liberty  and  property  right. 

Appeai.  from  the  County  Court  of  Logan  county;  the 
Hon.  D0NA1.D  McCoRMiCK,  Judge,  presiding. 

This  is  an  action  in  assumpsit  and  attachment  brought 
by  Charles  J.  Off  &  Co.  against  Delia  I.  Morehead.  A  writ 
of  attachment  was  issued  upon  an  affidavit  alleging  that  the 
defendant  had  within  two  years  fraudulently  conveyed  and 
disposed  of  her  property  so  as  to  hinder  and  delay  her  cred- 
itors, contrary  to  the  provisions  of  an  act  entitled  "An  act 
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to  prevent  sales  of  merchandise  in  fraud  of  creditors,"  ap- 
proved May  13,  1905,  and  in  force  July  i,  1905.  This  at- 
tachment writ  was  levied  upon  a  stock  of  groceries  which 
had  formerly  belonged  to  the  defendant.  To  the  declara- 
tion in  assumpsit,  which  consisted  of  the  common  counts,  a 
plea  of  the  general  issue  was  interposed.  The  affidavit  for 
attachment  was  traversed  and  issue  joined  on  the  traverse. 
After  the  seizure  of  the  stock  of  merchandise  by  virtue  of 
a  writ  of  attachment,  Wilbur  Gehres,  by  leave  of  court,  in- 
terpleaded, and  by  his  interplea  averred  that  the  said  stock 
of  merchandise  attached  and  seized  by  virtue  of  the  writ  of 
attachment  was  at  the  time  it  was  so  attached  and  seized, 
and  still  was,  the  property  of  him,  the  said  Wilbur  Gehres, 
and  not  the  property  of  the  said  Delia  I.  Morehead.  To 
the  interplea  Off  filed  a  replication  denying  that  the  prop- 
erty seized  was  the  property  of  the  interpleader  and  averring 
the  same  to  be  the  property  of  Delia  I.  Morehead.  This 
replication  concluded  to  the  country  and  upon  it  issue  was 
joined.  A  jury  was  waived  by  the  parties  as  to  the  issues 
on  the  declaration  in  assumpsit  and  the  issues  on  the  affi- 
davit in  attachment,  and  these  issues  were  tried  by  the  court. 
A  jury  was  empaneled  to  try  the  issue  on  the  interplea. 
Upon  the  hearing  of  that  issue  the  jury  found  a  verdict  in 
favor  of  the  interpleader.  The  court  found  for  the  plain- 
tiff in  the  action  of  assumpsit  and  assessed  his  damages  at 
$288.81.  Upon  the  issue  as  to  the  attachment  the  finding 
of  the  court  was  for  the  defendant.  A  judgment  having 
been  rendered  upon  the  verdict  of  the  jury  finding  Wil- 
bur Gehres  to  be  the  owner  of  the  stock  of  merchandise, 
the  plaintiff  in  the  attachment  suit  and  defendant  in  the  in- 
terplea duly  excepted,  and  has  perfected  his  appeal  direct  to 
this  court  on  the  ground  that  the  constitutionality  of  the 
act  of  May  13,  1905,  known  as  the  "Bulk  Sales  law,"  is 
involved. 

The  statute  the  constitutionality  of  which  is  involved  in 
this  case  is  as  follows: 
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"Sec.  I.  That  a  sale  of  any  portion  of  a  stock  of  mer- 
chandise, otherwise  than  in  the  ordinary  course  of  trade  or 
in  the  regular  and  usual  prosecution  of  the  seller's  business 
or  a  sale  of  an  entire  stock  of  merchandise  in  gross,  will  be 
presumed  to  be  fraudulent  and  void  as  against  the  creditors 
of  the  seller  unless  the  seller  and  purchaser  shall  at  least 
five  days  before  the  sale  make  a  full  and  detailed  inventory 
showing  the  quantity,  and  so  far  as  possible,  with  the  ex- 
ercise of  reasonable  diligence,  the  cost  price  to  the  seller  of 
each  article  to  be  included  in  the  sale,  and  unless  such  pur- 
chaser shall  at  least  five  days  before  the  sale,  in  good  faith, 
make  full  and  explicit  inquiries  of  the  seller  as  to  the  names 
and  places  of  residences  or  places  of  business  of  each  and  all 
of  the  creditors  of  the  seller  and  the  amount  owing  each 
creditor  and  unless  the  purchaser  shall  at  least  five  days  be- 
fore the  sale,  in  good  faith,  notify  or  cause  to  be  notified, 
personally  or  by  registered  mail,  each  of  the  seller's  credit- 
ors of  whom  the  purchaser  has  knowledge  or  can,  with  the 
exercise  of  reasonable  diligence,  acquire  knowledge,  of  said 
proposed  sale  and  of  the  said  cost  price  of  the  merchandise 
to  be  sold  and  of  the  price  proposed  to  be  paid  therefor  by 
the  purchaser.  The  seller  shall  at  least  five  days  before  such 
sale  fully  and  truthfully  answer  in  writing  each  and  all 
said  inquiries. 

"Sec.  2.  Except  as  especially  provided  in  this  act,  noth- 
ing therein  contained  nor  any  act  thereunder,  shall  change 
or  affect  the  present  rules  of  evidence  or  the  present  pre- 
sumptions of  law." 

The  court  below  held  the  above  statute  unconstitutional 
and  refused  to  allow  the  appellant  to  prove  that  the  sale  in 
question  had  been  made  without  complying  with  the  pro- 
visions of  said  act. 

The  facts  in  this  case  are  not  in  dispute.  Delia  I. 
Morehead  borrowed  $500  from  the  First  National  Bank  of 
Lincoln,  Illinois,  with  which  she  bought  a  small  stock  of 
groceries  and  engaged  in  the  retail  grocery  business.    She 
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became  indebted  to  Off  &  Co.,  of  Peoria,  for  merchandise, 
to  the  amount  of  $288.81.  Her  business  appears  to  have 
been  unsuccessful.  She  sold  her  entire  stock  of  goods  to 
Wilbur  Gehres.  An  invoice  of  the  stock  was  taken,  and  it 
was  found  that  the  stock  was  worth,  at  cost  prices,  $^96. 
Gehres  paid  her  for  the  stock  $260.  A  horse  and  delivery 
wagon  valued  at  $100  were  included  in  the  sale,  bringing 
the  total  sale  price  up  to  $360.  Gehres  paid  for  the  property 
by  a  check.  AK)ellee  applied  the  whole  amount  of  the  check 
on  her  note  of  $500  to  the  bank.  Appellee  testifies  that  she 
found  her  business  was  unprofitable  and  that  she  desired 
to  apply  the  proceeds  of  the  merchandise  on  her  debts,  as 
far  as  the  same  would  go.  Appellee  had  mortgaged  her 
homestead  for  the  $500  which  she  borrowed  of  the  bank. 

There  is  no  contention  that  the  sale  of  the  stock  of  mer- 
chandise was  fraudulent  in  fact.  Appellant's  sole  conten- 
tion is  that  the  sale  was  made  in  violation  of  the  Bulk  Sales 
law,  above  set  out,  and  for  that  reason  it  must  be  held 
fraudulent  and  void  as  to  the  creditors  of  appellee. 

W1NS1.OW  Evans,  and  George  J.  Jochem,  for  appel- 
lant. 

A.  D.  Cadwai^lader,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  constitutionality  of  this  statute  is  challenged  on  the 
ground  that  it  is  in  conflict  with  sections  i  and  2  of  the 
bill  of  rights.    These  sections  are  as  follows : 

"Sec.  I.  All  men  are  by  nature  free  and  independent, 
and  have  certain  inherent  and  inalienable  rights — among 
these  are  life,  liberty,  and  the  pursuit  of  happiness.  To  se- 
cure these  rights  and  the  protection  of  property,  govern- 
ments are  instituted  among  men,  deriving  their  just  powers 
from  the  consent  of  the  governed. 

"Sec.  2.  No  person  shall  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law." 
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The  statute  in  question  singles  out  a  particular  class 
of  persons  and  imposes  burdens  upon  them  from  which  all 
other  classes  are  exempt.  The  persons  thus  affected  are  de- 
prived of  both  liberty  and  property,  in  that  they  are  not 
permitted  to  contract  in  respect  to  a  particular  kind  of  prop- 
erty subject  to  the  same  laws  that  are  applicable  to  all  other 
classes  of  property.  The  privilege  of  contracting  is  both  a 
liberty  and  a  property  right,  and  a  law  which  deprives  a 
man  or  a  class'  of  the  right  to  acquire  and  enjoy  property 
upon  the  same  terms  and  in  the  same  manner  permitted  to 
the  community  at  large  is  in  violation  of  the  constitutional 
rights  of  the  persons  affected  by  such  law.  Cooley's  Const. 
Lim.  (ist  ed.)  393;  Frorer  v.  People,  141  111.  171. 

"Due  process  of  law"  is  synonymous  with  "law  of  the 
land,"  and  it  means  a  general  public  law,  binding  upon  all 
members  of  the  community  under  all  circumstances,  and 
not  partial  or  private  laws  affecting  the  rights  of  private 
individuals  or  classes  of  individuals.  Millett  v.  People, 
117  111.  294;  Prorer  v.  People,  supra. 

The  legislature  undoubtedly  has  the  constitutional  power 
to  enact  laws  which,  by  reason  of  peculiar  circumstances, 
may  affect  some  persons  or  classes  of  persons  only,  but  in 
such  instances  the  class  of  persons  upon  whom  the  law  is  to 
operate  must  possess  some  common  disability,  attribute  or 
qualification,  or  must  occupy  some  condition  marking  them 
as  proper  objects  for  the  operation  of  special  or  class  legis- 
lation. Gillespie  w.' People,  188  111.  176;  Harding  v.  Peo- 
ple, 160  id.  459;  Ruhstrat  v.  People,  185  id.  133;  Starne 
V.  People,  222  id.  189. 

The  general  principle  running  through  all  the  cases  is, 
that  a  statute  which  arbitrarily  selects  a  class  of  individuals 
and  subjects  them  to  peculiar  rules  or  imposes  upon  them 
special  obligations  or  burdens  from  which  other  persons 
are  exempt  is  unconstitutional.  In  the  language  of  Judge 
Cooley,  in  his  work  on  Constitutional  Limitations,  (6th  ed. 
481-483)  :    "Everyone  has  a  right  to  demand  that  he  be 
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governed  by  general  rules,  and  a  special  statute  which  with- 
out his  consent  singles  his  case  out  as  one  to  be  regulated 
by  a  different  law  from  that  which  is  applied  in  all  similar 
cases  would  not  be  legitimate  legislation,  but  would  be  such 
an  arbitrary  mandate  as  is  not  within  the  province  of  free 
governments." 

Meadowcroft  v.  People,  163  111.  56,  was  a  prosecution 
under  the  act  for  the  protection  of  bank  depositors,  which 
provided,  among  other  things,  that  the  "failure,  suspension 
or  involuntary  liquidation  of  the  banker,  broker,  bankinjj 
company  or  incorporated  bank  within  thirty  days  from  and 
aiter  the  time  of  receiving  such  deposit  shall  be  prima  facie 
evidence  of  an  intent  to  defraud,  on  the  part  of  such  banker, 
brewer  or  officer  of  such  banking  company  or  incorporated 
bank."  In  that  case  the  constitutionality  of  the  statute  was 
assailed  on  the  ground  that  it  was  special  legislation,  in  that 
it  established  a  rule  of  evidence  applicable  only  to  a  particu- 
lar class  of  persons.  That  contention  was  answered  by  this 
court,  speaking  by  Mr.  Justice  Baker,  by  pointing  out  that 
the  business  of  banking  is  not  jiiris  privati,  but  is,  like 
that  of  an  inn-keeper  or  common  carrier,  affected  with  the 
public  interest  and  therefore  subject  to  public  regulation, 
and  the  law  was  sustained  on  the  ground  that  there  was 
manifest  reason  and  necessity  for  protecting  the  community 
in  their  dealings  with  persons  engaged  in  the  banking  busi- 
ness that  do  not  exist  with  respect  to  their  transactions  with 
those  employed  in  "the  ordinary  agricultural,  manufactur- 
ing, merchandising  and  mining  pursuits." 

The  only  persons  affected  by  this  statute  are  persons  who 
own  "stocks  of  merchandise,"  and  persons  who  may  pur- 
chase a  portion  of  such  stock  of  merchandise  in  some  man- 
ner other  than  in  the  ordinary  course  of  business,  or  the 
entire  stock  of  merchandise  in  gross.  The  words  "stock  of 
merchandise,"  in  this  statute,  are  used  in  the  common  and 
ordinary  acceptation  of  those  terms,  and  mean  the  goods 
or  chattels  which  a  merchant  holds  for  sale,  and  are  equiva- 
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lent  to  "stock  in  trade"  as  ordinarily  used  and  understood 
among  merchants  and  tradesmen.  The  title  of  this  act  in- 
dicates its  purpose  to  be  the  prevention  of  sales  of  merchan- 
dise in  fraud  of  creditors.  It  cannot  be  seriously  contended 
that  a  creditor  of  a  merchant  occupies  a  position  of  such 
peculiar  public  concern  that  the  passage  of  this  act  can  be 
justified  because  of  the  inability  of  creditors  of  merchants 
to  take  care  of  themselves  upon  an  equal  footing  with  cred- 
itors of  persons  engaged  in  other  lines  of  business.  There 
is,  furthermore,  no  reason  pointed  out,  and  none  suggests 
itself  to  us,  why  sales  of  stocks  of  merchandise  should  be 
placed  under  the  protection  of  a  special  statute  imposing 
onerous  restrictions  and  conditions  upon  both  seller  and 
buyer  from  which  persons  dealing  in  all  other  classes  of 
property  are  exempt.  This  law  has  no  application  to  a  sale 
by  a  manufacturer  of  all  his  machinery,  tools,  finished  ar- 
ticles and  raw  material ;  or  by  a  farmer  of  all  his  live  stock, 
farm  implements,  crops  grown  or  growing,  and  household 
goods;  or  by  a  hotel  keeper  of  his  entire  business  and  all 
the  property  therein;  or  by  a  livery  or  transfer  company 
of  all  its  rolling  stock,  harness  and  horses  owned  and  used 
in  the  business;  or  by  a  publisher  of  all  his  presses  and 
printing  machinery  and  appliances ;  or  by  a  mine  owner  of 
all  the  property  owned  and  used  in  the  mining  business ;  or 
to  a  sale  by  a  miller  who  may  sell  his  business,  mill  machin- 
ery and  the  grain  and  its  products  on  hand.  On  behalf  of 
these  and  all  others  the  law  indulges  the  presumption  of 
honesty  and  fair  intentions  in  making  sales,  either  in  or 
out  of  the  ordinary  course  of  business,  with  or  without  an 
inventory,  and  in  bulk  or  by  parts  and  parcels.  If  sales 
made  of  the  various  classes  of  property  above  referred  to 
are  presumed  to  be  fair  and  honest,  it  is  difficult  to  see  why 
a  sale  of  a  stock  of  merchandise  under  similar  conditions 
should  be  persumed  to  be  fraudulent  and  void.  There  is 
no  such  actual,  substantial  difference  between  the  members 
of  the  class  of  individuals  upon  whom  this  statute  is  in- 

Digitized  by  LjOOQIC 


Jim,  'MJ  Off  &  Co.  v.  Morehead.  47 

tended  to  operate  and  the  owners  of  other  kinds  of  prop- 
erty as  to  warrant  the  legislature  in  passing  an  act  applicable 
only  to  persons  deaUng  in  stocks  of  merchandise.  The  act 
in  question  is  therefore  special  class  legislation,  which  is 
prohibited  by  the  constitution  of  1870. 

Statutes  bearing  more  or  less  similarity  to  the  one  now 
under  consideration  have  been  enacted  in  a  number  of  other 
States.  The  validity  of  these  statutes  appears  to  have  been 
questioned  in  the  courts  of  last  resort  in  eight  States  and 
one  territory.  These  courts  have  reached  widely  different 
results.  Thus,  in  Squire  &  Co.  v.  Tellier,  185  Mass.  18, 
(69  N..  E.  Rep.  312,)  Walp  v.  Mooar,  76  Conn.  515,  (57 
Atl.  Rep.  277,)  Neas  v.  Botches,  109  Tenn.  398,  (71  S.  W. 
Rep.  50,)  McDamel  v.  Connelly  Shoe  Co.  30  Wash.  549, 
(60  L.  R.  A.  947,)  and  Williams  v.  fourth  Nat.  Bank, 
15  Okla.  477,  (6  A.  &  E.  Ann.  Cas.  970,)  statutes  of  the 
same  general  character  as  the  one  here  involved  have  been 
held  constitutional;  while  in  Block  v.  Schwartz,  27  Utah, 
3^7y  (65  L.  R.  A.  308,)  McKinster  v.  Sager,  163  Ind.  671, 
(68  id.  273,)  Miller  v.  Crawford,  70  Ohio,  207,  (71  N.  E. 
Rep.  631,)  and  Wright  v.  Hart,  182  N.  Y.  330,  (75  id. 
404,)  the  opposite  conclusion  was  reached  and'  the  statutes 
declared  unconstitutional.  We  do  not  regard  the  question 
involved  here  as  one  to  be  determined  upon  the  weight  of 
authority  outside  of  this  State.  We  have  so  often  expressed 
our  views  in  regard  to  the  clause  of  our  constitution  now 
under  consideration,  that  its  interpretation  is  settled  by  the 
previous  decisions  of  this  court  too  firmly  to  be  departed 
from  out  of  regard  for  opposing  views  in  other  States,  how- 
ever highly  we  may  esteem  them.  Without  regard  to  the 
question  of  the  weight  to  be  gfiven  to  the  conflicting  deci- 
sions of  other  courts  upon  the  question  now  in  hand,  we 
think  the  reasoning  of  those  courts  which  have  held  such 
statutes  unconstitutional  on  the  ground  upon  which  we  rest 
our  judgment  in  this  case  are  more  in  harmony  with  the 
views  of  this  court  as  expressed  in  the  numerous  cases,  than 
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are  the  reasons  which  are  given  by  those  other  courts  in 
which  a  different  result  has  been  reached. 

Our  conclusion  is  that  the  act  in  question  is  void  in  its 
entirety.  It  follows,  therefore,  that  the  court  below  com- 
mitted no  error  in  refusing  the  evidence  offered  to  prove 
that  the  sale  in  question  was  not  made  in  accordance  with 
its  provisions. 

The  judgment  of  the  county  court  of  Logan  county  will 
be  affirmed.  Judgment  amrmed. 


Ida  L.  Pasquay,  Appellee,  vs.  Ernest  A.  Pasquay  et  al. 

Appellants. 

Opinion  filed  June  i8,  ipo8. 

1.  Wii,i,s — when  devise  is  treated  as  a  devise  of  money.  Where 
a  will  directs  that  land  be  sold  and  the  proceeds  divided  the  devise 
must  be  treated  as  a  devise  of  money,  and  the  devisees  cannot  sell 
or  convey  title  to  any  part  of  the  land  nor  can  the  interest  of  any 
one  of  them  in  the  proceeds  be  sold  on  execution ;  but  the  devisees, 
if  of  age  and  under  no  disability,  may  elect  to  take  the  land  instead 
of  the  proceeds,  provided  they  all  concur. 

2.  Same — re-conversion  for  benefit  of  one  devisee  vests  no  title 
in  the  others.  Where,  by  agreement  of  all  the  devisees,  who  are  of 
age  and  competent,  certain  real  estate  which  the  will  directed  to  be 
sold  and  the  proceeds  divided  is  given  to  one  devisee  in  lieu  of 
other  provisions  made  for  her  by  the  will,  the  other  devisees  do  not, 
by  such  re-conversion,  become  seized  of  any  interest  in  the  land. 

3.  Statute  of  Frauds — payment  of  consideration  and  delivery 
of  possession  of  land  create  a  title  good  in  equity.  The  payment  of 
full  consideration  and  the  delivery  of  possession  of  land  to  the  pur- 
chaser under  an  oral  agreement  for  the  sale  is  sufficient  perform- 
ance in  equity  to  take  the  case  out  of  the  Statute  of  Frauds,  and 
the  purchaser  may,  in  equity,  avail  of  such  title  as  a  defense  or  to 
enforce  specific  performance. 

4.  Same — the  Statute  of  Frauds  is  a  personal  defense,  A  ver- 
bal contract  respecting  land  is  not  void  but  voidable  at  the  will  of 
either  party,  and  a  third  person  having  no  interest  in  the  land  and 
not  in  privity  with  either  of  the  parties  at  the  time  the  agreement 
is  made  cannot  interpose  the  defense  of  such  statute. 
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5,  De0>s — when  deeds  are  merely  evidence  of  title  previously 
conferred.  Where,  by  verbal  agreement  of  all  the  devisees,  certain 
land  is  turned  over  to  the  exclusive  possession  of  one  devisee  in 
lieu  of  the  other  provisions  of  the  will  for  her  benefit  instead  of 
selling  the  land  and  dividing  ^e  proceeds,  as  directed  by  th»  will, 
deeds  subsequently  executed  by  the  other  devisees  to  the  one  in 
possession  do  not  convey  title  in  the  first  instance,  but  are  merely 
evidence  of  the  title  conferred  by  virtue  of  the  agreement  under 
which  the  possession  was  taken. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  L.  D.  Puterbaugh,  Judge, 
presiding. 

This  was  a  bill  in  chancery  filed  by  appellee  in  the  cir- 
cuit court  of  Peoria  county  against  appellant,  Arthur  Keith- 
ley,  and  others,  in  which  appellee  claimed  to  be  the  owner 
of  certain  real  estate  and  prayed  for  certain  relief  as  against 
a  claim  of  interest  in  said  premises  made  by  appellant,  and 
that  the  title  in  and  to  said  premises  be  by  decree  of  the 
court  confirmed  and  vested  in  appellee. 

As  the  case  was  disposed  of  by  demurrer  to  the  bill  it 
is  necessary  to  an  intelligent  understanding  of  the  questions 
involved  that  the  substance  of  the  bill  be  fully  set  out. 

The  amended  bill  alleged  that  Emilie  Pasquay  died  tes- 
tate in  Peoria,  Illinois,  on  February  18,  1903,  leaving  no 
husband  surviving  her,  but  leaving  the  complainant  and  her 
three  brothers,  Ernest,  Rudolph  and  Albert  Pasquay,  her 
only  children  and  heirs-at-law,  all  of  whom  were  of  full  age 
before  the  death  of  their  mother;  that  at  the  time  of  the 
death  of  Emilie  Pasquay  she  owned  in  fee  and  was  in  pos- 
session of  the  south  half  of  lot  6,  block  34,  Monson  &  San- 
ford's  addition  to  the  city  of  Peoria,  the  fair  cash  value  of 
which  was  $4500 ;  that  the  will  of  said  Emilie  Pasquay  was 
as  follows : 

''First — I  appoint  my  brothers,  Rudolph  A.  SchimpflF, 
Gustavus  H.  Schimpff  and  Albert  L.  Schimpff,  and  the  suc- 
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cessors  and  successor  of  them,  as  executors  of  this  my  last 
will  and  testament,  and  I  direct  them  to  pay  all  my  just 
debts,  funeral  expenses  and  costs  of  administration  as  soon 
aftd"  my  death  as  conveniently  can  be  done. 

^'Secotid — It  is  my  will  that  my  executors  shall  divide 
all  of  my  estate  (except  the  sum  of  $4500,  of  which  I  will 
dispose  in  the  next  clause,)  in  equal  shares  among  my  chil- 
dren, their  heirs  and  assigns. 

^'Third — I  give  and  bequeath  to  my  daughter,  in  addition 
to  her  one-fourth  share  of  my  estate,  $4500,  which  sum  I 
give  to  my  executors,  and  to  the  survivors  and  survivor  of 
them,  in  trust  for  the  purpose  of  paying  to  my  said  daugh- 
ter, Ida,  the  income  and  interest  of  the  same  in  semi-annual 
installments,  for  her  sole  personal  use ;  and  if  such  income 
or  interest  should  not  be  necessary  for  my  said  daughter's 
use  or  support,  the  same  to  be  re-invested  the  same  as  the 
principal,  and  whatever  sum  shall  remain  or  have  accumu- 
lated at  the  death  of  my  daughter,  Ida,  shall  be  divided 
among  her  brothers,  their  heirs  or  assigns,  it  being  my  will 
that  said  interest  or  income  from  said  $4500  shall  be  paid 
to  my  daughter,  Ida,  during  the  term  of  her  natural  life. 

^'Fourth — My  life  insurance,  of  the  proceeds  thereof, 
shall  be  divided  among  my  sons,  their  heirs  and  assigns,  as 
the  policies  are  held  in  their  names. 

^^Fifth — It  is  my  will  that  any  money  advanced  by  me 
to  any  of  my  children,  and  notes  and  mortgages  given  as 
security  for  such  money,  with  interest  remaining  unpaid 
thereon,  should  be  kept  out  and  deducted  from  the  share 
or  shares  of  such  child  or  children  at  the  division  of  my  es- 
tate, unless  I  should  otherwise  hereafter  dispose. 

"Sixth — I  wish  to  have  my  executors  arrange  a  sale  of 
my  personal  property  and  real  estate  that  I  may  possess  at 
the  time  of  my  death,  giving  my  children  the  preference  as 
such  purchasers  at  such  sale,  excepting,  however,  from  such 
sale  such  articles  of  household  goods,  books,  silverware  and 
jewelry  as  my  children  should  like  to  retain  as  keepsakes. 
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"Seventh — I  give  to  my  said  executors,  their  successors 
and  successor,  full  power  to  execute  all  necessary  deeds  and 
conveyances  in  the  disposition  of  my  estate  and  to  carry 
this  will  into  effect." 

The  bill  alleged  that  the  persons  named  in  the  will  as 
executors  and  trustees  refused  to  qualify ;  that  the  will  was 
admitted  to  probate  in  March,  1903,  and  the  three  sons  of 
the  testatrix  were  duly  appointed  and  qualified  as  admin- 
istrators with  the  will  annexed ;  that  the  estate  of  the  tes- 
tatrix consisted  largely  of  personal  property,  a  part  of  which 
was  an  indebtedness  from  Ernest  Pasquay  of  $3625,  an  in- 
debtedness from  Rudolph  of  $900  and  an  indebtedness  from 
Albert  of  $625,  all  of  which  was  for  money  that  had  been 
advanced  them  by  the  testatrix  in  her  lifetime;  that  the 
administrators  took  possession  of  the  personal  estate  of  the 
said  testatrix  and  inventoried  the  same  at  the  sum  of  $16,- 
129.15;  that  the  indebtedness  of  the  estate  amounted  to 
only  the  sum  of  $429.31 ;  that  the  administrators  had  kept 
and  retained  all  of  said  personal  estate  and  had  never  ac- 
counted therefor  to  complainant  or  to  the  probate  court; 
that  complainant  became  one  of  the  bondsmen  of  the  ad- 
ministrators ;  that  the  will  directed  the  executors  to  sell  all 
the  personal  and  real  estate  owned  by  the  testatrix,  and  with 
the  exception  of  $4500,  to  be  withheld  for  the  benefit  of 
complainant,  all  the  proceeds  of  the  sale  should  be  divided 
equally  among  the  children  of  the  testatrix,  deducting  from 
the  shares  of  each,  moneys  advanced  to  th^m  by  their 
mother  in  her  lifetime;  that  in  March,  1903,  and  prior  to 
their  appointment  as  administrators,  complainant  and  her 
brothers  entered  into  a  verbal  agreement  that  instead  of 
selling  the  premises  above  described,  "the  same  should  be 
by  their  said  agreement  converted  into  real  estate  and  con- 
veyecl  to  this  complainant  in  lieu  of  the  $4500  bequeathed 
to  her  in  and  by  the  said  will  of  their  mother ;"  that  at  the 
time  said  agreement  was  made,  and  in  pursuance  thereof, 
said  Ernest,  Rudolph  and  Albert  Pasquay  delivered  to  the 
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complainant  the  exclusive  possession  of  the  said  real  estate; 
that  she  entered  into  possession  of  the  same  and  has  ever 
since  held  it,  and  now  holds  it,  under  and  in  pursuance 
of  said  agreement  and  of  the  conveyances  thereafter  men- 
tioned ;  that  no  deed  of  conveyance  was  made  to  the  com- 
plainant by  her  brothers  at  the  time  of  the  agreement  and 
delivery  of  possession  to  her,  but  they  held  the  $4500  be- 
quest to  her  as  well  as  all  the  balance  of  the  estate  of  said 
testatrix,  except  a  note  and  mortgage  for  the  sum  of  $1200; 
that  afterwards,  by  virtue  and  in  consummation  of  the 
above  mentioned  agreement,  Albert  Pasquay  and  wife  con- 
veyed said  real  estate  by  quit-claim  deed  to  Rudolph  Pas- 
quay August  4,  1904;  that  Rudolph  Pasquay  August  12, 
1904,  and  Ernest  Pasquay  August  17,  1904,  conveyed  the 
same  premises  in  like  manner  to  complainant. 

The  bill  further  alleged  that  on  the  second  day  of  July, 
1904,  Arthur  Keithley,  appellant,  sued  out  of  the  circuit 
court  of  Peoria  county  a  writ  of  attachment  against  Al- 
bert Pasquay  and  caused  the  sheriff  to  levy  the  same  upon 
said  real  estate  and  upon  the  interest  of  Albert  Pasquay 
therein,  and  afterwards,  on  the  3d  day  of  January,  1905, 
said  Arthur  Keithley  obtained  a  judgment  in  the  case  in 
which  the  attachment  was  issued  against  Albert  Pasquay, 
both  on  the  attachment  and  in  assumpsit,  for  the  sum  of 
$1228.14,  and  on  the  20th  of  February,  1905,  by  virtue  of 
a  special  execution,  sold  the  interest  of  Albert  Pasquay  in 
the  property  so  levied  upon,  at  which  sale  said  Arthur  Keith- 
ley became  the  purchaser  for  the  sum  of  $750,  by  virtue 
of  which  he  claims  to  be  the  owner  of  the  undivided  one- 
fourth  interest  in  said  real  estate.  The  bill  alleges  that  at 
the  time  of  the  issuance  of  the  writ  of  attachment  and  of 
the  levy  and  sale,  complainant  was,  by  herself  and  tenants, 
in  full  and  exclusive  possession  of  said  real  estate,  and  that 
Albert  Pasquay  had  received  all  his  rights,  credits  and 
shares  in  and  to  said  real  estate  before  the  issuing  of  the 
attachment  writ. 
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The  bill  further  alleged  that  by  reason  of  the  premises 
aforesaid,  Albert,  Ernest  and  Rudolph  Pasquay,  by  join- 
ing with  complainant,  "had  the  right  and  power,  and  ex- 
ercised the  same,  to  convert  the  real  estate  into  real  estate 
instead  of  into  proceeds  of  real  estate,  as  provided  by  said 
will,  in  favor  of  their  sister  and  complainant;"  that  they 
did  so  exercise  their  right  and  power  with  the  consent  of 
the  complainant,  and  that  Albert  Pasquay  had  no  right  or 
power,  against  her  protest,  either  voluntarily  or  through 
the  action  of  creditors,  to  make  such  conversion  or  part 
with  his  interest  in  any  way  at  any  time,  and  the  bill  al- 
leges that  complainant  never  gave  her  consent  or  in  any 
manner  authorized  the  levy  and  proceedings  under  the  at- 
tachment writ,  but  repudiated  the  same,  and  avers  that  said 
levy  and  sale  are  null  and  void  and  constitute  a  cloud  upon 
complainant's  title;  that  in  addition  to  the  $1200  which  had 
been  turned  over  to  complainant  as  a  credit  on  her  undivided 
one-fourth  interest  in  the  estate  of  Emilie  Pasquay,  and  in 
addition  to  the  full  value  of  the  real  estate,  there  is  still 
due  and  owing  to  her  from  said  estate  several  thousand 
dollars,  which  is  a  first  and  prior  lien,  under  the  terms  and 
provisions  of  the  will,  as  against  the  claim  of  appellant,  and 
that  in  the  event  said  real  estate  so  conveyed  to  complain- 
ant were  to  be  sold  there  would  be  coming  to  her  more 
than  the  full  amount  of  the  proceeds  of  the  said  premises, 
and  that  in  case  a  trustee  should  be  appointed  to  make  such 
sale,  the  rights  and  equities  of  complainant  should  be  ascer- 
tained and  decreed  to  her  as  against  all  parties  to  the  suit. 

The  bill  prayed  that  the  rights  of  the  parties  be  ascer- 
tained and  declared;  that  the  levy  and  sale  under  the  at- 
tachment proceeding  in  favor  of  Arthur  Keithley  be  declared 
null  and  void,  as  a  cloud  upon  complainant's  title,  and  that 
the  conveyances  made  by  her  brothers  to  her  of  said  real 
estate  be  confirmed  and  decreed  to  vest  title  in  her  free 
from  all  right,  claim  or  interest  in  any  of  the  parties,  and 
in  the  event  the  premises  should  be  sold  under  the  provi- 
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sions  of  the  will,  that  a  suitable  person  be  appointed  as  trus- 
tee for  that  purpose,  and  that  the  rights  and  interests  of 
complainant  therein  be  decreed  to  be  paid  to  her  out  of  the 
proceeds  of  the  sale. 

Appellant  filed  a  general  demurrer  to  the  bill,  all  other 
defendants  being  defaulted.  The  court  overruled  the  de- 
murrer, and  appellant  electing  to  abide  by  it,  a  decree  was 
entered  finding  that  Albert  Pasquay  had  no  interest  in  the 
premises  at  the  time  of  the  levy  and  proceedings  under  the 
attachment  writ ;  that  all  of  said  proceedings  were  null  and 
void  in  so  far  as  they  affected  the  title  of  complainant  in 
said  real  estate,  and  the  title  was  declared  to  be  vested  in 
complainant  as  against  all  the  parties  to  the  suit.  Keith- 
ley  prosecuted  an  appeal  from  that  decree  to  the  Appellate 
Court.  That  court  affirmed  the  decree,  and  he  has  brought 
the  case  to  this  court  by  further  appeal. 

Arthur  Keithi^ey,  pro  se. 

Sheen  &  Miller,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

By  the  terms  of  the  will  none  of  the  devisees  took  any 
interest  in  the  real  estate  of  testatrix.  The  will  directed 
that  all  of  the  estate,  real  and  personal,  of  the  testatrix  be 
sold  and  the  proceeds  be  divided,  except  $4500  that  was  to 
be  held  in  trust  for  the  benefit  of  appellee.  The  devises, 
therefore,  must  be  treated  as  devises  of  money  and  not  of 
land,  and  in  that  case  the  devisees  could  not  sell  or  convey 
title  to  any  part  of  the  land  nor  could  the  interest  of  any 
one  of  them  in  the  proceeds  be  sold  on  execution.  In  such 
case  the  devisees  may,  if  they  are  all  of  age  and  under  no 
disability,  elect  to  take  the  land  itself  instead  of  the  money, 
but  to  accomplish  this  the  concurrence  of  all  the  devisees 
is  required.  This  has  been  held  to  be  the  law  from  the 
time  of  the  decision  in  the  case  of  Baker  v.  Copenbarger, 
15  111.  103,  to  Darst  y.  Swearingen,  224  id.  229. 
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Appellant  contends  that  the  re-conversion  of  the  lot  in 
controversy  into  real  estate  was  for  the  benefit  of  all  four  of 
the  children  of  testatrix,  and  that  after  such  re-conversion 
it  became  the  same  as  intestate  real  estate,  or  as  real  estate 
devised  equally  to  all  of  the  devisees.  This  position  is  con- 
trary to  the  allegations  of  the  bill,  which,  for  the  purposes 
of  the  decision  of  this  case,  must  be  assumed  to  be  true. 
It  appears  from  the  bill  that  the  re-conversion  of  the  prem- 
ises into  real  estate  was  agreed  to  among  all  the  heirs  and 
devisees  in  March,  1903,  at  which  time,  by  verbal  agree- 
ment, the  lot  was  accepted  by  appellee  in  lieu  of  the  $4500 
bequeathed  in  trust  for  her  by  her  mother's  will.  The  per- 
sonal estate  of  the  testatrix  inventoried  by  the  adminis- 
trators amounted  to  $16,125.57.  The  bill  alleges  that  the 
indebtedness  amounted  only  to  the  sum  of  $429.30,  and  it 
further  appears  from  the  allegations  of  the  bill  that,  with 
the  exception  of  a  note  for  $1200,  all  the  personal  estate 
was  retained  by  the  administrators,  and  no  account  had  been 
rendered  thereof  to  the  court  or  to  appellee,  who  is  surety 
on  the  bond  of  the  administrators.  At  the  time  of  the  al- 
leged re-conversion  of  the  premises  into  real  estate,  and  its 
acceptance  by  appellee,  no  other  person  or  persons  than  the 
four  children  of  the  testatrix  had  any  interest  in  the  land  or 
the  proceeds  thereof.  All  of  them  being  of  age  and  under 
no  disability,  they  had  the  right  to  re-convert  it  into  real 
estate  instead  of  selling  it  and  disposing  of  the  proceeds  in 
accordance  with  the  provisions  of  the  will.  In  our  opinion 
Albert  Pasquay  did  not,  upon  the  re-conversion,  become  the 
owner  of  any  interest  in  the  land.  The  re-conversion,  as  al- 
leged in  the  bill,  was  not  for  the  benefit  of  all  the  heirs  but 
was  for  the  purpose  of  vesting  title  in  appellee.  It  was  the 
agreement  that  appellee  might  take  it  as  real  estate  in  lieu 
of  other  provisions  made  for  her  in  the  will,  and  her  ac- 
ceptance of  it,  that  constituted  the  re-conversion,  and  this 
operated  to  vest  in  her  the  equitable  title.  But  if  it  be  con- 
ceded, as  claimed  by  appellant,  that  by  the  re-conversion 
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each  of  the  heirs  became  seized  of  a  one-fourth  interest  in 
the  premises,  the  three  brothers  conveyed  their  interests  by 
parol  to  appellee,  and  pursuant  thereto  delivered  possession, 
before  appellant  instituted  the  attachment  proceeding. 

Appellant  contends  that  the  parol  agreement  set  up  in  the 
bill  is  within  the  Statute  of  Frauds,  and  therefore  invalid. 
We  have  above  set  out  the  averments  of  the  bill  as  to  the 
agreement  and  the  consideration  therefor.  The  bill  alleges 
that  "in  pursuance  thereof  the  said  Ernest  Pasquay,  Ru- 
dolph Pasquay  and  Albert  Pasquay  delivered  to  your  com- 
plainant the  exclusive  possession  of  the  said  real  estate 
above  described,  and  she  entered  into  possession  of  the  same 
under  and  in  pursuance  of  the  said  agreement  and  of  the 
conveyances  hereinafter  mentioned."  Where,  pursuant  to 
an  oral  sale  of  land,  the  consideration  is  fully  paid  and  pos- 
session given  the  purchaser,  this  is  a  sufficient  performance 
to  take  the  case  out  of  the  Statute  of  Frauds.  {Fitssim- 
mons  v.  Allen,  39  111.  440;  Temple  v.  Johnson,  71  id.  13; 
Ramsey  v.  Liston,  25  id.  114;  Morrison  v.  Herrick,  130  id. 
631;  Ashelford  v.  Willis,  194  id.  492.)  In  the  last  men- 
tioned case  it  was  said  (p.  502)  :  "While,  at  law,  in  order 
to  constitute  a  valid  conveyance  of  real  estate  or  any  inter- 
est in  land  it  must  be  by  deed  having  a  seal  and  attended 
with  certain  formalities,  yet  in  equity  a  good  and  indefeas- 
ible title  may  be  conveyed  without  any  writing  whatever. 
The  rights  of  the  parties  depend  upon  the  character  and  ex- 
tent of  performance  and  the  effect  upon  the  donee  by  al- 
lowing repudiation.  Practically  all  the  writers  on  equity 
jurisprudence  are  agreed  that  contracts  not  under  seal,  and 
even  contracts  not  in  writing  affecting  or  concerning  an  in- 
terest in  land,  are  recognized  in  equity,  if  they  have  been 
so  far  performed  that  to  permit  a  party  to  repudiate  them 
would  of  itself  be  a  fraud,  and  this  court  is  committed  to 
that  doctrine.  (Citing  authorities.)  Derived  from  the 
above  authorities,  the  rule  seems  to  be,  that  where  the  con- 
tract is  fully  performed  and  a  valuable  consideration  paid 
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and  possession  taken  under  it,  the  purchaser  or  grantee 
may,  in  equity,  rely  upon  his  title  for  a  defense  or  enforce 
specific  performance  of  the  contract." 

There  is  still  another  answer  to  this  contention  of  ap- 
pellant. A  verbal  contract  respecting  land  is  not  void  but  is 
voidable  only,  at  the  will  of  either  party  to  it,  and  a  third 
person  cannot  object  to  the  parties  themselves  being  bound 
by  the  contract.  The  Statute  of  Frauds  is  a  personal  de- 
fense, and  can  only  be  relied  upon  by  the  parties  or  their 
privies.  (Gary  v.  Newton,  201  111.  170;  Singer,  Nimick  & 
Co.  V.  Carpenter,  125  id.  117.)  Assuming,  as  we  must, 
that  the  allegations  of  the  bill  well  pleaded  are  true,  appel- 
lant had  no  interest  in  the  premises  and  was  not  in  privity 
with  any  of  the  parties  at  the  time  the  agreement  was  made, 
and  he  is  in  no  position,  therefore,  to  interpose  the  Stat- 
ute of  Frauds. 

The  fact  that  some  time  after  the  verbal  agreement  by 
which  the  appellee  claims  title  Albert  Pasquay  made  a  quit- 
claim deed  to  Rudolph,  and  subsequently  Rudolph  and  Er- 
nest quit-claimed  to  the  appellee,  is  not  inconsistent  with  the 
allegations  of  the  bill  that  the  appellee  claimed  title  by  the 
verbal  agreement.  The  bill  alleges  that  these  deeds  were 
made  by  virtue  of  said  verbal  agreement.  They  did  not  con- 
vey title  in  the  first  instance,  but  were  merely  evidence  of 
the  title  conferred  by  virtue  of  the  provisions  of  the  parol 
agreement  under  which  possession  was  taken.  Neither  is 
the  allegation  of  the  bill  that  up  to  the  time  of  the  death  of 
Emilie  Pasquay  appellee  and  her  brother  Albert  lived  with 
her  mother  on  said  premises,  and  that  after  the  death  of 
Emilie  Pasquay  appellee  continued  to  make  said  premises 
her  home,  inconsistent  with  the  averment  that  possession 
was  delivered  to  appellee,  in  pursuance  of  said  verbal  agree- 
ment, at  the  time  it  was  made. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Harder's  Fire  Prooi^  Storage  and  Van  Company,  Ap- 
pellant, vs.  The  City  of  Chicago,  Appellee. 

Opinion  Hied  June  i8,  ipo8. 

1.  CoNSTiTUTiONAi,  LAW — City  may  be  authorized  to  impose  li- 
cense fees  for  revenue.  In  Illinois  the  legislature  may  authorize  a 
license  fee  to  be  imposed,  and  the  fee  for  such  license  collected, 
with  a  view  to  revenue  only ;  and  the  fact  that  the  act  of  1907,  and 
the  Chicago  Wheel  Tax  ordinance  based  thereon,  provide  that  the 
vehicle  license  fees  shall  be  kept  in  a  separate  fund  for  street  pur- 
poses does  not  render  the  statute  and  ordinance  unconstitutional. 

2.  Same — legislature  may  exercise  any  power  not  prohibited  by 
constitution.  The  constitution  of  Illinois  is  a  limitation  upon  and 
not  a  grant  of  power  to  the  legislature,  and  the  legislature  has  the 
right  to  exercise  any  power  not  prohibited  by  the  State  or  Federal 
constitution. 

3.  Same — legislature  may  authorize  municipal  corporations  to 
impose  vehicle  tax.  The  power  of  the  legislature  to  grant  to  the 
municipalities  of  the  State  the  right  to  exact  a  license  fee  from  all 
persons,  firms  or  corporations  using  wagons  or  vehicles  upon  their 
streets  is  not  limited  by  the  constitution,  except  that  the  power 
shall  be  exercised  by  general  law,  uniform  as  to  the  class  upon 
which  it  operates. 

4.  Same — legislature  may  restrict  the  right  to  use  the  streets  to 
a  privilege.  Prior  to  the  amendment  of  1907  to  clause  96  of  sec- 
tion I  of  article  5  of  the  City  and  Village  act  the  use  of  streets  was 
a  common  right,  which  was  open  and  free  to  all  without  charge 
and  without  toll,  and  upon  this  right  the  city  had  no  power  to  im- 
pose a  license  tax;  but  by  said  amendment  such  right  was  re- 
stricted to  a  privilege,  and  a  municipal  corporation  may  impose  a 
license  fee  upon  wagons  or  other  vehicles  using  the  streets.  {City 
of  Chicago  V.  Collins,  175  111.  445,  distinguished.) 

5.  Same — a  vehicle  tax  is  not  double  taxation.  The  owner  of 
vehicles  used  upon  the  public  streets  may  be  required  to  pay  an 
ad  valorem  tax  upon  such  vehicles  as  property,  and  he  may  also  be 
required  to  pay  an  occupation  tax  if  he  uses  such  vehicles  in  his 
business;  and  the  fact  that  he  has  paid  such  taxes  does  not  pre- 
clude the  imposition  of  a  license  fee  upon  such  vehicles  for  the  priv- 
ilege of  using  the  streets,  as  such  taxes  and  fees  are  not  upon  the 
same  thing,  and  hence  are  not  double  taxation. 

6.  Same — Vehicle  Tax  act  of  1907,  and  Chicago  ordinance  based 
thereon,  are  valid.    The  amendment  of  1907  to  clause  96  of  section 

'  I  of  article  5  of  the  City  and  Village  act,  authorizing  the  imposi- 
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tion  of  a  license  fee  upon  wagons  or  other  vehicles  conveying  loads 
upon  the  streets,  and  the  Chicago  ordinance  based  thereon,  requir- 
ing a  license  fee  from  all  wagons  or  vehicles  used  in  transporting 
persons  or  property  upon  the  streets,  are  constitutional  and  valid. 

7.  MuNiciPAi,  CORPORATIONS — Vehicle  Tax  act  of  1907  applies 
to  both  cities  and  villages.  The  Vehicle  Tax  act  of  1907,  which 
consists  of  an  amendment  to  clause  96  of  section  i  of  article  5  of 
the  general  City  and  Village  act,  applies  to  the  president  and  board 
of  trustees  in  villages  as  well  as  to  the  city  council  in  cities. 

Cartwright,  C.  J.,  dissenting. 

App^ai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  G.  A.  Carpenter,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  Harder's  Fire  Proof 
Storage  and  Van  Company,  a  corporation,  on  its  own  be- 
half and  on  behalf  of  all  other  persons,  firms  and  corpo- 
rations similarly  situated  who  desired  to  join  therein  and 
pay  their  proportionate  share  of  the  cost  of  the  litigation, 
in  the  circuit  court  of.  Cook  county,  against  the  city  of 
Chicago,  in  which  it  was  alleged  that  the  complainant  was 
engaged  in  the  teaming  business  in  the  city  of  Chicago,  cart- 
ing and  removing  furniture  and  other  merchandise,  and  was 
using  daily  upon  the  streets  of  Chicago,  in  the  carrying  on 
of  its  business,  twenty  vans  or  wagons ;  that  in  the  city  of 
Chicago  there  were  in  daily  use  upon  the  streets  of  said 
city  upwards  of  seventy-five  thousand  other  vehicles,  of  the 
value  of  more  than  $3,000,000,  owned  by  many  thousands 
of  different  persons,  firms  and  corporations ;  that  the  legis- 
lature of  the  State  of  Illinois  had  amended  section  i  of 
article  5,  chapter  24,  of  the  Revised  Statutes  of  said  State, 
so  that  the  same  now  reads  as  follows:  "The  city  council 
in  cities,  and  president  and  the  board  of  trustees  in  villages, 
shall  have  the  following  powers :  ♦  *  ♦  Ninety-sixth — 
To  direct,  license  and  control  all  wagons  and  other  vehicles, 
conve)ring  loads  within  the  city,  or  any  particular  class  of 
such  wagons,  and  other  vehicles,  and  prescribe  the  width 


Digitized  by  LjOOQIC 


60  Harder's  Storage  Co.  v.  Chicago.        [285  IlL 

and  tire  of  the  same,  the  license  fee  when  collected  to  be 
kept  as  a  separate  fund  and  used  only  for  paying  the  cost 
and  expense  of  street  or  alley  improvement  or  repair ;"  that 
the  city  of  Chicago,  in  pursuance  of  the  power  claimed  to 
have  been  conferred  upon  its  city  council  by  said  amend- 
ment, had  passed  an  ordinance,  a  portion  of  which  is  as 
follows : 

"Sec.  I.  That  it  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  use,  or  to  cause  or  permit  any  of  his  or  its 
agents  or  employees  to  use,  any  wagon  or  other  vehicle  in 
the  transportation  of  persons  or  property  upon  the  streets, 
avenues  or  alleys  of  the  city  unless  such  wagon  or  vehicle 
be  licensed,  as  hereinafter  provided:  Provided,  however, 
that  this  ordinance  shall  not  be  construed  as  applying  to 
street  cars  running  on  metallic  rails. 

"Sec.  2.  That  any  person,  firm  or  corporation  desiring 
a  license  for  any  such  wagon  or  vehicle  shall  file  an  appli- 
cation with  the  city  clerk,  upon  a  form  provided  by  him, 
setting  forth  the  name  and  address  of  the  applicant,  a  de- 
scription of  the  wagon  or  vehicle  for  which  the  license  is 
desired  and  the  place  where  such  wagon  or  vehicle  is  to  be 
kept  when  not  in  use ;  also  the  number  and  kinds  of  other 
wagons  or  vehicles  kept  by  said  applicant  at  such  place,  and 
such  other  information  as  may  be  prescribed.  Such  appli- 
cation shall  be  transmitted  to  the  mayor,  and  upon  the  pay- 
ment by  the  applicant  of  the  license  fee  hereinafter  provided 
to  the  city  collector,  the  mayor  shall  issue  or  cause  to  be 
issued  a  license,  which  shall  be  attested  by  the  city  clerk, 
authorizing  the  use  of  such  wagon  or  vehicle  within  the 
city  until  the  expiration  of  such  license. 

"Sec.  3.  That  the  license  fees  to  be  paid  annually  to 
the  city  collector  shall  be  as  follows :  One-horse  wagon  or 
vehicle,  $5;  two-horse  wagon  or  vehicle,  $10;  three-horse 
wagon  or  vehicle,  $15;  four-horse  wagon  or  vehicle,  $25; 
six  or  more  horse  wagon  or  vehicle,  $35 ;  automobiles  with 
seats  for  two  persons,  $12;  automobiles  with  seats  for  more 
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than  two  persons,  exclusive  of  trucks,  coaches  and  buses, 
$20;  automobile  trucks,  coaches  and  buses,  $30.  All  such 
licenses  shall  expire  on  the  thirtieth  day  of  April  following 
the  date  of  issue,  and  when  issued  for  a  period  of  less  than 
one  yea.r,  the  fee  to  be  paid  for  the  unexpired  license  period 
shall  be  the  proportionate  part  of  the  annual  rate  fixed  by 
the  ordinance,  but  no  fee  shall  be  less  than  one-fourth  of 
the  annual  rate.  All  revenues  derived  from  such  license 
fees  shall  be  kept  as  a  separate  fund  and  used  only  for  pay- 
ing the  cost  and  expenses  of  street  or  alley  improvement  or 
repair. 

"Sec.  4.  That  upon  the  issuance  of  said  license  the  city 
clerk  shall  deliver  to  the  applicant  a  metal  plate  bearing  a 
number  and  the  name  of  the  class  to  which  said  wagon  or 
vehicle  belongs  and  the  year  for  which  said  license  is  is- 
sued, and  it  shall  be  the  duty  of  such  applicant  to  affix  such 
plate  in  a  conspicuous  place  upon  the  right-hand  side  of 
said  wagon,  vehicle  or  horse,  where  it  can  be  readily  seen. 
And  it  shall  be  unlawful  for  any  wagon  or  vehicle,  although 
duly  licensed,  to  be  used  upon  the  streets,  avenues  or  alleys 
of  the  city  unless  such  plate  is  attached  thereto :  Provided, 
however,  that  it  shall  not  be  necessary  for  owners  of  auto- 
mobiles to  have  the  metal  plate  bearing  a  number  provided 
for  in  this  section  attached  to  their  automobile :  And  pro- 
vided further,  that  it  shall  not  be  necessary  for  any  wagon 
or  vehicle  to  have  the  aforesaid  metal  plate  attached  to  it 
except  when  actually  in  use  upon  the  streets,  avenues  or  al- 
leys of  the  city. 

"Sec.  5.  That  any  person,  firm  or  corporation  violating 
any  of  the  provisions  of  this  ordinance  shall  be  fined  not 
less  than  five  dollars  ($5)  nor  more  than  one  hundred  dol- 
lars ($100)  for  each  and  every  oflfense;  and  each  day  any 
wagon  or  vehicle  is  used  upon  the  streets,  avenues  or  alleys 
of  the  city  without  having  procured  a  license  and  without 
having  complied  with  the  provisions  of  this  ordinance  shall 
be  considered  a  separate  and  distinct  offense." 
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This  ordinance  the  city  was  about  to  enforce  against 
the  complainant  and  other  persons,  firms  and  corporations 
similarly  situated  as  the  complainant,  and  the  statute  as 
amended,  and  ordinance,  it  was  averred,  were  unconstitu- 
tional and  void,  and  the  city  was  by  said  bill  sought  to  be 
enjoined  from  enforcing  said  ordinance.  A  demurrer  was 
interposed  to  the  bill,  which  was  sustained,  and  the  com- 
plainant having  elected  to  stand  by  its  bill,  a  decree  was 
entered  dismissing  the  same  for  want  of  equity,  and  the 
complainant  has  prosecuted  an  appeal  to  this  court  to  re- 
view the  action  of  the  circuit  court. 

Robert  W.  Dunn,  for  appellant : 

The  statute  in  question  is  a  revenue  measure  and  not  a 
regulatory  one,  and  in  reality  authorizes  the  levying  of  a 
special  tax  for  municipal  improvements  rather  than  a  license 
for  the  regulation  of  an  occupation  or  business.  Being  a 
tax,  it  must  be  ad  valorem  if  upon  property.  Const,  of 
1870,  art.  9,  sec.  i;  2  Cooley  on  Taxation,  (3d  ed.)  11 26, 
1 1 27;  Tiedeman  on  Lim.  of  Police  Power,  265. 

If  the  measure  could  by  any  possibility  be  construed  as 
a  license,  the  fee  or  tax  can  only  be  justified  as  compensa- 
tion for  the  enjoyment  of  a  privilege  or  a  franchise.  Tiede- 
man on  Lim.  of  Police  Power,  281. 

The  use  of  the  streets  in  Illinois  is  not  a  privilege  or 
a  franchise,  being  a  right  inherent  in  every  citizen.  The 
municipality  holds  its  streets  in  trust  for  its  citizens.  Carter 
V.  Chicago,  57  111.  287;  Sherlock  v.  Winnetka,  59  id.  389; 
Jacksonville  v.  Railway  Co.  67  id.  540;  Qidncy  v.  Jones,  76 
id.  231 ;  Kreigh  v.  Chicago,  86  id.  410;  Morrison  v.  Hick- 
son,  87  id.  587;  Lee  v.  Mound  Station,  118  id.  312;  Smith 
V.  McDowell,  148  id.  51 ;  Chicago  v.  Collins,  175  id.  457. 

Since  the  use  of  the  streets  is  not  a  privilege,  the  tax 
must  be  a  tax  on  the  vehicle  as  property.  As  it  is  already 
taxed  ad  valorem,  this  would  be  double  taxation,  lacking 
uniformity  and  equality.    Chicago  v.  Collins,  175  id.  445. 
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Complainant  is  already  licensed,  and  pays  a  tax  upon  its 
occupation  (that  of  a  drayman  or  expressman)  of  $2.50 
per  annum  for  each  single-horse  wagon  and  $5  for  each 
two-horse  wagon.    Mun.  Code  of  Chicago. 

Taxing  a  drayman's  occupation  twice  by  way  of  license 
when  other  similar  occupations  are  subjected  to  one  license 
fee  only,  is  unreasonable  and  oppressive.  Memphis  v.  Bx- 
press  Co.  102  Tenn.  343;  Walker  v.  New  Orleans,  31  La. 
Ann.  828;   Williams  v.  Garigurs,  30  id.  1094. 

The  statute  limiting  the  scope  of  tax  to  vehicles  "con- 
veying loads"  thereby  exempts  vehicles  carrying  a  driver, 
only.  Thtving  v.  Insurance  Co.  103  Mass.  406;  Howe  v. 
Castleton,  25  Vt.  167. 

The  words  "conveying  loads"  fairly  limit  the  scope  of 
the  tax  to  vehicles  operated  for  commercial  purposes.  The 
ordinance  must  be  construed  most  strongly  in  favor  of  the 
public.  Cooley  on  Taxation,  (2d  ed.)  276;  Davis  v.  Pet- 
rinovich,  112  Ala.  654;  Cooley  on  Const.  Law,  586. 

A  tax  on  family  vehicles  would  be  invalid.  Livingston 
v.  Paducah,  80  Ky.  656;  Johnston  v.  Macon,  62  Ga.  651. 

The  statute  by  its  terms  limits  its  application  to  munici- 
palities having  a  city  form  of  government  and  has  no  appli- 
cation to  vehicles  on  the  streets  of  villages.  There  being  no 
difference  in  situation  or  circumstances  between  municipali- 
ties having  these  different  forms  of  government,  each  hav- 
ing streets  to  maintain,  such  classification  is  arbitrary  and 
unconstitutional.  People  v.  Martin,  178  111.  611 ;  People  v. 
Knopf,  183  id.  "414;  Norwich  v.  Laboratory  Co.  205  id. 
497;  Strong  v.  Dignan,  207  id.  390;  L'Hote  v.  Milford, 
212  id.  418;  Manowsky  v.  Stephan,  233  id.  409. 

The  statute  authorizes  the  levying  of  a  tax  for  corporate 
purposes,  and  is  a  revenue  measure  pure  and  simple.  It  has 
none  of  the  elements  of  a  regulatory  measure  and  the  tax  to 
be  collected  is  in  no  sense  a  license.  It  is  governed,  there- 
fore, by  the  second  half  of  section  9  of  article  4  of  the  con- 
stitution of  1870, — not  by  section  i  thereof.    Since  the  tax 
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is  not  one  for  local  improvements  but  for  "other  corporate 
purposes,"  it  must  be  uniform  in  respect  to  persons  and 
property, — all,  not  each  class, — within  the  jurisdiction  of  the 
body  imposing  same.  In  this  respect  a  tax  differs  from  a 
license,  which  latter  is  governed  by  the  second  half  of  sec- 
tion I  and  need  be  uniform  only  as  to  class.  Const,  of  1870, 
art.  9,  sees,  i,  9;  Crane  v.  Park  Comrs.  153  111.  348. 

Edward  J.  Brundage,  Corporation  Counsel,  Emil 
Wetten,  Edwin  H.  Cassels,  and  CItArence  N,  Boord, 
for  appellee : 

In  Illinois  a  license  may  be  imposed  for  the  purpose  of 
raising  revenue.  Ferry  Co,  v.  Bast  St.  Louis,  102  111.  560; 
Banta  v.  Chicago,  172  id.  204;  Howland  v.  Chicago,  108 
id.  496;  Distilling  Co.  v.  Chicago,  112  id.  19;  Carrollton  v. 
Bazzette,  159  id.  284;  Price  v.  People,  193  id.  114;  Bes- 
sette V.  People,  193  id.  334;  Cooley  on  Taxation,  (3d  ed.) 
ii33>  etseq.;  Fleetwood  v.  Read,  21  Wash.  547. 

Clause  96  of  section  i,  article  5,  of  the  City  and  Vil- 
lage act  is  constitutional.  It  is  a  valid  exercise  of  the  tax- 
ing power  lodged  in  the  State. 

The  privilege  of  using  the  public  streets  is  a  proper 
subject  for  taxation.  The  power  of  taxation  is  unlimited, 
except  by  express  constitutional  limitation.  Cooley  on  Tax- 
ation, (3d  ed.)  9;  Cooley's  Const.  Lim.  (7th  ed.)  678; 
Porter  v.  Railroad  Co.  76  111.  561 ;  Eurigh  v.  People,  79  id. 
214;  Greenleaf  v.  Board  of  Review,  184  id.  226. 

The  legislature  has  plenary  power  over  the  public  streets 
of  the  city,  and  the  right  of  the  public  to  use  the  streets  is 
subject  to  legislative  control.  Elliott  on  Roads  and  Streets, 
(2d  ed.)  sees.  22,  421 ;  Dillon  on  Mun.  Corp.  (4th  ed.) 
sec.  656;  People  v.  Walsh,  96  111.  232 ;  Smith  v.  McDowell, 
148  id.  51 ;  Lumber  Co.  v.  Cicero,  176  id.  9;  St.  Louis  v. 
Green,  7  Mo.  App.  468 ;  Fort  Smith  v.  Scruggs,  70  Ark. 
549;  Terre  Haute  v.  Kersey,  159  Ind.  300. 
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The  constitution  of  Illinois  is  a  limitation  on  the  power 
of  the  legislature, — ^not  a  grant  of  power.  Cooky's  Const. 
Lim.  (7th  ed.)  126;  Thorpe  v.  Railroad  Co.  27  Vt.  532; 
Sawyer  v.  Alton,  3  Scam.  127;  Mason  v.  Watte,  4  Scam. 
127;  Harris  v.  Supervisors,  105  111.  445;  Wilson  v.  Trus- 
tees, 133  id.  443;  People  v.  Thompson,  155  id.  451 ;  People 
V.  Kirk,  162  id.  138;  Chicago  v.  Cement  Co.  178  id.  372. 

The  license  authorized  by  clause  96  of  section  i,  arti- 
cle 5,  of  the  City  and  Village  act,  and  imposed  by  the  ordi- 
nance, is  not  a  property  tax.  It  is  a  license  tax,  and  as  such 
is  subject  only  to  the  constitutional  requirement  that  it  shall 
be  uniform  as  to  the  class  upon  which  it  operates.  It  is  not 
double  taxation  of  property,  since  it  does  not  authorize  tax- 
ation of  property.  The  statute  merely  authorizes  the  tax- 
ation of  the  right  or  privilege  of  using  the  public  streets, — a, 
privilege  which  was  not  taxed  prior  to  the  enactment  of  the 
statute.  Gartside  v.  Bast  St,  Louis,  43  111.  47;  Ferry  Co. 
V.  Bast  St.  Louis,  102  id.  560;  Marmet  v.  State,  45  Ohio 
St.  63 ;  Fort  Smith  v.  Scruggs,  70  Ark.  549 ;  Terre  Haute 
V.  Kersey,  159  Ind.  300;  Kersey  v.  Terre  Haute,  161  id.. 
471 ;  Tomlinson  v.  Indianapolis,  144  id.  422;  St.  Louis  v. 
Green,  70  Mo.  562;  5*^.  Louis  v.  Weitzel,  130  id.  600; 
Frommer  v.  Richmond,  31  Gratt.  646;  Kansas  City  v. 
Richardson,  90  Mo.  App.  450;  Johnson  v.  Asbury  Park, 
58  N.  J.  L.  604;  Mason  v.  Mayor,  92  Md.  451. 

An  occupation  tax  and  a  tax  on  the  privilege  of  using 
vehicles  on  the  streets  do  not  constitute  double  taxation, 
even  though  the  vehicles  are  used  in  the  pursuit  of  the  oc- 
cupation. St.  Louis  V.  Weitzel,  130  Mo.  601 ;  Kansas  City 
V.  Richardson,  90  Mo.  App.  450;  Frommer  v.  Richmond, 
31  Gratt.  646. 

Clause  96  of  section  i,  article  5,  of  the  City  and  Village 
act  applies  to  villages  as  well  as  cities,  and  hence  there  is 
no  arbitrary  classification  of  municipalities,  i  Starr  &  Cur. 
Stat.  790,  791 ;  Lewis'  Sutherland  on  Statutory  Const.  (2d 
cd.)  par.  351. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  bill  in  this  case  was  filed  by  the  complainant  to  test 
the  constitutionality  of  the  "wheel  tax"  ordinance  passed 
by  the  city  of  Chicago  and  the  statute  under  which  said 
ordinance  was  passed. 

It  is  first  contended  that  the  legislature  is  without  power 
to  authorize  the  city  of  Chicago  to  pass  an  ordinance  re- 
quiring vehicles  using  its  streets  to  pay  a  license  fee,  which 
fee,  when  collected,  shall  be  kept  as  a  separate  fund  and 
used  for  improving  and  keeping  in  repair  the  streets  and 
alleys  of  the  city,  as  it  is  said,  first,  the  license  fee  thus 
provided  for  is  a  tax ;  and  second,  the  privilege  of  using  the 
streets  of  the  city  with  wagons  and  vehicles  cannot  be  taxed. 
We  think  it  clear  in  this  State  that  a  license  may  be  im- 
posed and  the  fee  for  such  license  collected  with  a  view  to 
revenue  only,  and  if  such  be  the  law,  the  fact  that  the  li- 
cense required  to  be  paid  by  said  ordinance  in  this -case  is 
for  revenue  only,  does  not  render  the  statute  under  which 
the  ordinance  was  passed,  and  the  ordinance,  unconstitu- 
tional. 

In  Wiggins  Perry  Co,  v.  City  of  East  St.  Louis,  102  111. 
560,  a  suit  was  brought  to  recover  a  license  fee  imposed 
upon  the  Wiggins  Ferry  Company,  and  the  court,  on  page 
567,  said:  "The  constitution  has  not  prohibited  the  Gen- 
eral Assembly  from  imposing  or  authorizing  the  imposition 
of  the  duty  to  procure  a  license  to  pursue  any  calling,  nor 
has  it  limited  the  power  or  limited  its  exercise.  lu  this 
respect  the  power  of  the  legislature  is  the  same  as  it  has 
ever  been  since  the  organization  of  the  State  government, 
and  no  one,  we  presume,  will  question  the  legislative  power 
to  require  persons  engaged  in  various  avocations  to  procure 
a  license  for  the  purpose,  and  thus  regulate  the  exercise  of 
an  avocation.  It  is  a  power  exercised  by  all  governments, 
and  is  one  of  the  essential  means  of  providing  for  raising 
revenue  for  both  the  State  and  local  governments  and  the 
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regulation  of  business.  If  the  constitutional  convention  had 
intended  to  make  so*  radical  a  change  as  to  deprive  the  leg- 
islature of  this  power,  or  to  make  a  license  fee  uniform 
throughout  the  State  on  all  persons  exercising  the  same 
calling,  without  regard  to  the  capital  invested,  business  done 
or  profits  realized,  that  body  would  have  employed  very 
different  language  from  that  which  we  find  in  that  instru- 
ment. They  were  aware  that  this  court  had  held  that  a 
license  fee  was  not  a  tax,  in  the  constitutional  sense,  and 
we  have  a  right  to  suppose  they  used  the  term  *tax'  in  a 
sense  to  exclude  a  license.  That  body  could  not  have  in- 
tended to  deprive  municipal  bodies  of  this  great  source 
of  revenue,  and  to  abandon  the  power,  either  directly  or 
through  municipal  bodies,  to  regulate  various  callings.  If 
they  had  intended  to  prevent  all  licenses  for  all  purposes 
they  would  have  said  it,  or  if  it  was  intended  to  restrain 
the  exercise  of  the  power  to  regulate  them  it  would  have 
been  so  provided." 

In  Banta  v.  City  of  Chicago,  172  111.  204,  in  which  case 
an  ordinance  requiring  brokers  to  be  licensed  was  held  to 
be  valid,  the  court,  on  page  219,  said:  "The  occupation 
may  be  lawful  in  itself  and  not  subject  to  prohibition  or 
regulation  by  the  State,  yet  it  may  be  prohibited  in  order 
to  compel  the  taking  out  of- a  license  if  the  purpose  is  to 
raise  revenue  by  means  of  license  fees.  *  *  *  in  the 
view  we  take  of  the  case  it  is  not  material  to  determine 
whether  the  license  fee  is  for  revenue  or  for  purposes  of 
regulation.  We  think  it  is  well  settled  by  repeated  deci- 
sions of  this  court  that  the  State  in  its  sovereign  capacity, 
and  the  cities  and  villages  of  the  State  by  virtue  of  the 
grant  of  the  power  by  the  General  Assembly,  have  ample 
power  and  authority  to  impose  license  fees  upon  the  occu- 
pation of  a  broker  ♦  *  *  for  the  purposes  either  of 
regulation  or  revenue." 

In  Price  v.  People,  193  111.  114,  the  court  said  (p.  117)  : 
"It  is  a  well  recognized  attribute  of  sovereign  power  to  tax 
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any  occupation  for  the  purpose  of  raising  revenue,  and  such 
tax  may  be  laid  and  collected  in  the  form  of  a  license  fee." 

In  Bessette  v.  People,  193  111.  334,  on  page  342,  the 
court  said :  "We  are  not  prepared  to  say  that  the  legisla- 
ture has  not  the  power  to  impose  an  exaction  in  the  form 
of  a  license  fee  for  revenue  upon  the  business  of  horse- 
shoeing, even  though  the  exaction  of  such  license  fee  is  not 
a  tax." 

We  think,  therefore,  the  contention  that  the  statute  and 
ordinance  are  void  by  reason  of  the  fact  that  a  license  fee 
is  exacted  for  wagons  and  other  vehicles  using  the  streets 
of  the  city,  which  is  to  be  set  aside  as  a  special  fund  to  be 
used  in  improving  and  repairing  the  streets  of  the  city,  does 
not  render  said  statute  and  ordinance  unconstitutional  and 
void. 

In  disposing  of  the  second  contention  of  the  appellant  it 
must  be  borne  in  mind  that  the  constitution  of  this  State  is 
a  limitation  upon  and  not  a  gjant  of  power  to  the  legisla- 
ture, and  that  the  legislature  has  the  right  to  exercise  any 
power  not  prohibited  by  the  State  or  Federal  constitution. 
In  the  Price  case,  on  page  116,  it  was  said:  "Section  i  of 
article  4  of  the  constitution  of  1870  lodges  the  legislative 
power  of  the  State  in  the  General  Assembly,  consisting  of 
the  senate  and  house  of  representatives.  The  supreme  or 
sovereign  power  of  legislation,  which  under  our  form  of 
government  resides  in  the  people,  by  the  adoption  of  said 
section  i  of  article  4  of  the  constitution  of  1870  was  vested 
in  the  General  Assembly,  subject  only  to  the  limitations  and 
restrictions  found  in  other  portions  of  the  organic  instru- 
ment or  in  the  constitution  of  the  United  States." 

In  Thorpe  v.  Rutland,  etc.  Railroad  Co.  27  Vt.  532,  at 
page  543,  Mr.  Justice  Redfield  said:  "It  has  never  been 
questioned,  so  far  as  I  know,  that  the  American  legisla- 
tures have  the  same  unlimited  power  in  regard  to  legisla- 
tion which  resides  in  the  British  parliament,  except  where 
they  are  restrained  by  written  constitutions.    That  must  be 
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conceded,  I  think,  to  be  a  fundamental  principle  in  the  po- 
litical organizations  of  the  American  States.  We  cannot 
well  comprehend  how,  upon  principle,  it  should  be  other- 
wise. The  people  must,  of  course,  possess  all  legislative 
power  originally.  They  have  committed  this  in  the  most 
general  and  unlimited  manner  to  the  several  State  legisla- 
tures, saving  only  such  restrictions  as  are  imposed  by  the 
constitution  of  the  United  States  or  of  the  particular  State 
in  question." 

In  the  case  of  Sawyer  v.  City  of  Alton j  3  Scam.  127,  at 
page  130,  the  court,  in  discussing  the  constitutionality  of 
a  provision  of  the  charter  of  the  city  of  Alton  authorizing 
the  collection  of  a  poll-tax,  said:  "The  plaintiff  in  error 
denies  the  power  of  the  legislature  to  impose  any  tax  un- 
less property  is  the  basis  and  the  mode  of  levying  it  is  by 
valuation.  There  can  be  no  doubt  that  when  property  is  to 
be  taxed,  the  mode  of  levying  the  tax  must  be  by  valuation. 
But  does  the  constitution  limit  the  power  of  the  legislature 
as  to  the  objects  of  taxation  or  only  prescribe  the  mode, 
when  the  tax  is  to  be  imposed  on  a  particular  object?  The 
constitution  of  the  State  is  not  to  be  regarded  as  a  grant 
of  power,  but  rather  as  a  restriction  upon  the  powers  of 
the  legislature,  and  it  is  competent  for  the  legislature  to 
exercise  all  powers  not  forbidden  by  the  constitution  of  the 
State  nor  delegated  to  the  general  government  nor  prohib- 
ited to  the  State  by  the  constitution  of  the  United  States. 
The  legislature,  then,  possesses  the  general  power  of  tax- 
ation as  to  other  objects  unless  restricted  by  this  section  of 
the  constitution.  We  are  of  opinion  the  framers  of  the 
constitution  intended  to  direct  a  uniform  mode  of  taxation 
on  property  and  not  to  prohibit  any  other  species  of  taxa- 
tion, but  to  leave  the  legislature  the  power  to  impose  such 
other  taxes  as  would  be  consonant  to  public  justice  and  as 
the  circumstances  of  the  county  might  require." 

In  Mason  v.  Wait,  4  Scam.  127,  at  page  134,  the  court 
said :    "A  diflferent  rule  obtains  in  interpreting  the  powers 
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in  the  constitutions  of  the  United  States  and  the  States. 
In  ascertaining  the  powers  of  the  former  we  examine  to  see 
what  powers  are  expressly  granted  or  are  necessarily  im- 
plied for  their  exercise;  in  the  latter  we  only  examine  to 
see  what  are  denied  by  the  Federal  and  State  constitutions. 
And  my  view  of  the  law-making  power  of  these  State  gov- 
ernments is,  that  they  can  do  any  legislative  act  not  pro- 
hibited by  the  constitutions,  and  without  and  beyond  these 
limitations  and  restrictions  they  are  as  absolute,  omnipotent 
and  uncontrollable  as  parliament." 

In  City  of  Chicago  v.  Manhattan  Cement  Co.  178  111. 
372,  at  page  380,  it  was  said :  "It  is  not  and  cannot  be  de- 
nied that  the  legislature  of  this  State  has  full  power  to  enact 
all  laws  pertaining  to  the  civil  government  of  the  State  not 
prohibited  by  the  Federal  or  State  constitution.  The  con- 
stitution itself  confers  that  power,  and  as  said  in  Fire7nen's 
Benvevolent  Ass.  v.  Lounsbury,  21  111.  511,  (speaking  of 
the  constitution  of  1848,  similar  in  that  regard  to  our  pres- 
ent constitution)  :  *The  general  grant  of  legislative  power 
found  in  the  constitution  confers  upon  the  General  Assem- 
bly all  legislative  power  and  authorizes  the  law-makers  to 
pass  any  laws  and  do  any  acts  which  are  embraced  in  the 
broad  and  general  word  'legislation,*  as  known  and  defined 
in  the  English  language.'  " 

The  power,  therefore,  of  the  legislature  to  raise  revenue 
being  unlimited,  it  clearly  Extends  to  the  power  to  grant  to 
the  municipalities  of  the  State  the  right  to  exact  a  license 
fee  from  all  persons,  firms  or  corporations  using  wagons  or 
vehicles  upon  their  streets,  in  the  form  of  a  license  fee,  un- 
less prohibited  by  constitutional  enactment. 

Mr.  Cooley,  in  his  work  on  Taxation,  (2d  ed.  p.  5,) 
says :  "Everything  to  which  the  legislative  power  extends 
may  be  the  subject  of  taxation,  whether  it  be  person  or 
property,  or  possession,  franchise  or  privilege,  or  occupation 
or  right.  Nothing  but  express  constitutional  limitation 
upon  legislative  authority  can  exclude  anything  to  which 
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the  authority  extends  from  the  grasp  of  the  taxing  power, 
if  the  legislature  in  its  discretion  shall  at  any  time  select  it 
for  revenue  purposes.  And  not  only  is  the  power  unlimited 
in  its  reach  as  to  subjects,  but  in  its  very  nature  it  acknowl- 
edges no  limits,  and  may  be  carried  to  any  extent  which  the 
government  may  find  expedient.  It  may  therefore  be  em- 
ployed again  and  again  upon  the  same  subjects,  even  to 
the  extent  of  exhaustion  and  destruction,  and  may  thus  be- 
come, in  its  exercise,  a  power  to  destroy.  If  the  power  be 
threatened  with  abuse,  security  must  be  found  in  the  re- 
sponsibility of  the  legislature  which'  imposes  the  tax  to  the 
constituency  who  are  to  pay  it.  The  judiciary  can  afford 
no  redress  against  oppressive  taxation  so  long  as  the  legis- 
lature, in  imposing  it,  shall  keep  within  the  limits  of  legis- 
lative authority  and  violate  no  express  provision  of  the 
constitution.  The  necessity  for  imposing  it  addresses  itself 
to  the  legislative  discretion,  and  it  is  or  may  be  an  urgent 
necessity  which  will  admit  of  no  property  or  other  con- 
flicting right  in  the  citizen  while  it  remains  unsatisfied." 
And  again,  in  his  work  on  Constitutional  Limitations, 
(2d  ed.  p.  479,)  the  same  author  says:  "The  power  to 
impose  taxes  is  one  so  unlimited  in  force  and  so  searching 
in  extent  that  the  courts  scarcely  venture  to  declare  that  it 
is  subject  to  any  restrictions  whatever,  except  such  as  rest 
in  the  discretion  of  the  authority  which  exercises  it.  It 
reaches  to  every  trade  or  occupation;  to  every  object  of 
industry,  use  or  enjoyment ;  to  every  species  of  possession ; 
and  it  imposes  a  burden  which,  in  case  of  failure  to  discharge 
it,  may  be  followed  by  seizure  and  sale  or  confiscation  of 
property.  No  attribute  of  sovereignty  is  more  pervading, 
and  at  no  point  does  the  power  of  the  government  affect 
more  constantly  and  intimately  all  the  relations  of  life  than 
through  the  exactions  made  under  it." 

This  court,  in  Porter  v.  Rockford,  Rock  Island  and 
St.  Louis  Railroad  Co.  76  111.  561,  at  page  573,  in  uphold- 
ing the  constitutionality  of  the  law  of  1872  providing  for 
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the  taxing  of  railroad  corporations,  said :  "That  the  right 
to  tax  rests  upon  necessity  is  inherent  in  every  government, 
and  with  us  is  vested  in  the  legislative  department,  which 
possesses  plenary  power  over  the  subject,  except  so  far  as 
it  may  be  restricted  by  the  constitution  of  the  State  or  of 
the  United  States,  and  that  it  rests  with  those  who  allege 
the  unconstitutionality  of  an  act  of  the  legislature  to  show, 
clearly  and  palpably,  wherein  it  violates  the  constitution,  are 
fundamental  principles  that  cannot  be  controverted."  And 
in  Eurigh  v.  People,  79  111.  214,  at  page  216,  in  upholding 
certain  sections  of  the  Revenue  act  relating  to  the  time  of 
returning  the  assessment  rolls,  the  court  said:  "The  tax- 
ing power  of  a  State  is  absolute  and  uncontrolled,  except 
so  far  as  it  is  limited  by  constitutional  provisions.  Within 
such  limitations  the  General  Assembly  are  the  sole  judges 
of  the  manner  in  which  taxes  shall  be  imposed  and  collected, 
and  our  constitution  contains  no  limitation  on  the  question 
under  consideration."  And  in  Greenleaf  v.  Board  of  Re- 
view, 184  111.  226,  at  page  227,  in  upholding  the  Revenue 
act  relating  to  the  taxation  of  the  stock  of  a  foreign  cor- 
poration, the  court  said:  "The  General  Assembly,  repre- 
senting the  sovereignty  of  the  State,  has  ample  inherent 
power  to  impose  taxes  on  all  property  within  the  State,  the 
only  limitations  being  such  as  are  declared  in  the  consti- 
tution of  the  State  or  that  of  the  United  States." 

The  doctrine  of  this  court  then  being  that  the  legislature 
has  plenary  power  as  to  the  subjects  and  objects  from  which 
it  will  exact  revenue,  except  in  so  far  as  it  is  limited  by 
constitutional  enactment,  if  we  turn  to  the  constitution  can 
any  limitation  be  pointed  out  which  in  any  way  inhibits  the 
legislature  from  authorizing  the  municipalities  of  the  State 
to  exact  revenue  in  the  form  of  a  license  from  persons,  firms 
and  corporations  using  their  streets  with  wagons  or  vehicles  ? 
Those  limitations  are  found  in  sections  i  and  2  of  article  9 
of  the  constitution,  which  read  as  follows : 
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"Sec.  I.  The  General  Assembly  shall  provide  such  reve- 
nue as  may  be  needful  by  levying  a  tax,  by  valuation,  so 
that  every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her  or  its  property — such  value  to 
be  ascertained  by  some  person  or  persons,  to  be  elected  or 
appointed  in  such  manner  as  the  General  Assembly  shall  di- 
rect, and  not  otherwise;  but  the  General  Assembly  shall 
have  power  to  tax  peddlers,  auctioneers,  brokers,  hawkers, 
merchants,  commission  merchants,  showmen,  jugglers,  inn- 
keepers, grocery  keepers,  liquor  dealers,  toll  bridges,  fer- 
ries, insurance,  telegraph  and  express  interests  or  business, 
vendors  of  patents,  and  persons  or  corporations  owning  or 
using  franchises  and  privileges,  in  such  manner  as  it  shall 
from  time  to  time  direct  by  general  law,  uniform  as  to  the 
class  upon  which  it  operates. 

"Sec.  2.  The  specification  of  the  objects  and  subjects 
of  taxation  shall  not  deprive  the  General  Assembly  of  the 
power  to  require  other  subjects  or  objects  to  be  taxed  in 
such  manner  as  may  be  consistent  with  the  principles  of 
taxation  fixed  in  this  constitution." 

It  will  be  observed  that  section  i  of  article  9  of  the  con- 
stitution expressly  authorizes  the  taxation  of  "persons  or 
corporations  owning  or  using  franchises  and  privileges," 
and  section  2  provides  that  the  General  Assembly  is  not 
deprived  of  power  to  tax  other  objects  or  subjects  of  tax- 
ation than  those  enumerated  in  section  i.  If,  therefore, 
the  right  to  use  the  public  streets  is  a  "privilege,"  as  used 
in  section  i  of  the  constitution,  the  express  right  is  given 
to  the  legislature  to  enact  a  statute  providing  that  the  mu- 
nicipalities of  the  State  may  exact  a  license  fee  from  per- 
sons using  the  streets ;  if  such  right  is  not  a  privilege,  with- 
in the  meaning  of  said  section  i,  then  such  right  of  taxation 
falls  within  the  designation,  "other  subjects  or  objects  to 
be  taxed,"  mentioned  in  section  2  of  said  article  9.  In  any 
event,  there  is  no  limitation  found  in  said  article  9  upon 
the  power  of  the  legislature  to  provide  by  statute  that  the 
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municipalities  of  the  State  may  exact  a  license  fee  for  the 
purposes  of  revenue  from  the  use  of  the  streets  of  said  mu- 
nicipalities, except  it  shall  be  "by  general  law,  uniform  as 
to  the  class  upon  which  it  operates." 

In  Howland  v.  City  of  Chicago^  io8  111.  496,  it  was 
urged  that  an  ordinance  imposing  a  license  fee  upon  per- 
sons keeping  carriages,  etc.,  for  hire  was  in  contravention 
of  the  constitution.  The  court,  on  page  500,  said:  "The 
constitution  of  18 18  contained,  as  a  limitation  upon  the 
taxing  power,  the  following :  'That  the  mode  of  levying  a 
tax  shall  be  by  valuation,  so  that  every  person  shall  pay 
a  tax  in  proportion  to  the  value  of  the  property  he  or  she 
has  in  his  or  her  possession.'  In  the  constitution  of  1848 
this  restriction  was  removed,  and  in  its  stead  it  was  pro- 
vided: *The  General  Assembly  shall  provide  for  levying 
a  tax  by  valuation,  etc.,  but  the  General  Assembly  shall 
have  power  to  tax  peddlers,  auctioneers,  brokers,  hawkers, 
merchants,  commission  merchants,  showmen,  jugglers,  inn- 
keepers, grocery  keepers,  toll  bridges  and  ferries,  and  per- 
sons using  and  exercising  franchises  and  privileges,  in  such 
manner  as  they  shall  from  time  to  time  direct'  In  our 
present  constitution  the  provision  of  the  constitution  of 
1848  is  retained,  being  modified  by  additions  to  the  subjects 
of  taxation  without  valuation,  and  by  requiring  such  taxa- 
tion to  be  imposed  *by  general  law,  uniform  as  to  the  class 
upon  which  it  operates.'  And  to  this  is  added  the  further 
provision,  that  *the  specification  of  the  objects  and  subjects 
of  taxation  shall  not  deprive  the  General  Assembly  of  the 
power  to  require  other  subjects  or  objects  to  be  taxed  in 
such  manner  as  may  be  consistent  with  the  principles  of 
taxation  fixed  in  this  constitution.'  It  is  plain,  therefore, 
that  the  General  Assembly  might,  under  this  constitution, 
impose  a  tax  by  general  law  upon  that  class  of  livery-stable 
keepers  who  keep  carriages  for  hire,  although  that  business 
is  not  enumerated  as  one  of  the  objects  or  subjects  of  tax- 
ation without  valuation." 
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In  Price  v.  People,  supra,  in  construing  section  i  of 
article  9  of  the  constitution,  on  page  117,  it  was  said: 
"Article  9  of  the  constitution  of  1870  is  expressly  devoted 
to  the  exercise  of  the  power  of  raising  revenues.  Section  i 
of  the  said  article  authorized  the  General  Assembly  to  tax 
certain  occupations  specifically  enumerated  in  the  section. 
The  occupation  of  private  employment  agent  is  not  therein 
enumerated.  The  incorporation  into  the  constitution  of 
the  section  giving  the  legislature  authority  to  tax  certain 
eniunerated  occupations  for  the  purpose  of  raising  revenue 
does  not  operate  to  limit  the  power  of  the  law-making  de- 
partment of  the  State,  in  exercising  the  sovereign  right  of 
taxation  of  occupations,  to  the  particular  occupations  spe- 
cified. The  familiar  canon  of  construction,  that  such  enu- 
meration should  be  held  by  implication  to  inhibit  the  tax- 
ation of  any  occupation  not  specified  in  the  section,  can 
not  be  g^ven  application,  for  the  reason  such  construction 
is  expressly  forbidden  by  section  2  of  article  9  of  the  organic 
law.  Expressions  in  Banta  v.  City  of  Chicago,  supra,  that 
such  canon  of  construction  is  applicable,  were  made  inad- 
vertently. No  inhibition,  therefore,  arises  against  the  im- 
position of  a  license  fee  upon  the  occupation  of  the  plaintiff 
in  error  on  the  sole  ground  the  fee  was  laid  as  a  tax  for 
purposes  of  revenue." 

In  Bessette  v.  People,  supra,  on  page  341 :  "It  is  true 
that  'horse-shoers'  are  not  mentioned  in  said  section  i  of 
article  9  of  the  constitution,  nor  can  they  be  included  in 
any  of  the  occupations  therein  named,  but  section  2  of  said 
article  9  provides  that  'the  specification  of  the  objects  and 
subjects  of  taxation  shall  not  deprive  the  General  Assembly 
of  the  power  to  require  other  subjects  or  objects  to  be  taxed 
in  such  manner  as  may  be  consistent  with  the  principles  of 
taxation  fixed  in  this  constitution/  ♦  *  ♦  Under  the 
power  granted  by  section  2  of  article  9  a  law  might  be 
passed  by  the  legislature  requiring  the  occupation  of  horse- 
shoeing to  be  taxed  in  the  manner  therein  stated." 
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In  Raymond  v.  Hartford  Fire  Ins.  Co.  196  III.  329, 
the  validity  of  the  statute  placing  a  two  per  cent  tax  on 
the  gross  premium  received  by  foreign  insurance  companies 
was  before  the  court.  The  appellants  contended  that  the 
statute  was  in  violation  of  section  i  of  article  9  of  the  con- 
stitution in  holding  that  this  section  was  not  violated  by  the 
statute.  The  court,  on  page  336,  said :  "The  contention  that 
the  statute  violates  the  first  section  above  set  out  is,  that 
the  second  clause  of  that  section  does  not  relate  to  property 
taxes  strictly  so  called,  but  to  taxes  which  the  legislature 
may  authorize  to  be  levied  on  different  kinds  of  business  or 
occupations,  and  that  such  taxes  were  intended  by  the  f  ram- 
ers  of  the  constitution  to  be  in  addition  to,  and  not  in  lieu 
of,  the  tax  on  property  by  valuation  provided  for  in  the 
first  clause,  and  that  although  the  legislature  has  the  power 
to  impose  the  tax  authorized  by  the  act  of  1899  on  foreign 
insurance  corporations  as  a  class,  for  the  privilege  of  doing 
business  in  this  State,  it  has  no  power  to  relieve  them  of 
their  personal  property  tax  imposed  by  the  general  Revenue 
law,  enacted  under  the  first  clause.  There  is  no  substantial 
difference  between  this  section  of  the  present  constitution 
and  section  2  of  article  9  of  the  constitution  of  1848,  and 
this  court  has  held  that  said  second  clause  is  not  confined 
to  occupations  but  applies  also  to  property  interests,  which 
may  be  included  in  the  method  of  taxation  adopted  by  the 
legislature,  and  which  method  may  be  different  from  that 
prescribed  by  the  first  clause  of  said  section  i.  (Illinois 
Central  Railroad  Co.  v.  McLean  County,  17  111.  291 ;  Ster- 
ling Gas  Co.  V.  Higby,  134  id.  557;  Coal  Run  Coal  Co.  v. 
FifUen,  124  id.  666;  Porter  v.  Rockford,  Rock  Island  and 
St.  Louis  Railroad  Co.  76  id.  561.)  While  the  legislature 
may,  under  the  second  clause  of  section  i  and  under  the  sec- 
ond section,  adopt  a  different  manner  of  taxing  the  subjects 
or  objects  of  taxation  therein  provided  for,  it  is  a  constitu- 
tional requirement  that  it  shall  be  done  by  general  law  and 
so  as  to  be  uniform  as  to  the  class  upon  which  it  operates. 
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The  fundamental  principles  of  the  constitution  governing 
the  exercise  by  the  legislature  of  the  power  of  taxation  ap- 
pear to  be  uniformity  and  equality  in  the  distribution  of  the 
burdens  of  taxation,  without  taking  from  the  law-making 
power  the  discretion  to  classify  and  tax  occupations,  fran- 
chises, privileges  and  business  and  property  interests  of 
certain  kinds  in  a  different  manner  from  the  manner  pre- 
scribed for  the  taxation  of  property  generally,  but  still  re- 
quiring the  rule  of  uniformity  to  be  observed  as  to  the  class 
taxed, — ^that  is,  as  to  the  constituents  of  each  such  class." 

It  has  repeatedly  been  held  that  the  control  of  the  public 
streets  is  vested  in  the  legislature,  and  that  such  power  of 
control  may  be  delegated  by  the  legislature  to  the  munici- 
palities of  the  State.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, (4th  ed.  sec.  656,)  says:  "The  legislature  of 
the  State  represents  the  public  at  large,  and  has,  in  the  ab- 
sence of  special  constitutional  restraint,  and  subject  *  ♦  * 
to  the  property  rights  and  easements  of  the  abutting  owner, 
full  and  paramount  authority  over  all  public  ways  and  pub- 
lic places." 

In  People  v.  Walsh,  96  111.  232,  the  act  of  the  legislature 
authorizing  the  South  Park  Commissioners  to  assume  con- 
trol of  certain  streets  was  called  in  question,  and  it  was 
urged  that  the  legislature  could  not  transfer  the  control  of 
the  streets  from  one  municipality  to  another.  The  court, 
in  discussing  that  subject,  on  page  250,  said:  "The  legisla- 
ture represents  the  public.  So  far  as  concerns  the  public, 
it  may  authorize  one  use  to-day  and  another  and  different 
use  to-morrow.  If  the  new  use  affects  private  rights,  pro- 
ceedings for  condemnation  may  have  to  be  invoked ;  but  so 
far  as  it  affects  the  public  alone,  its  representative,  in  the 
absence  of  constitutional  restraint,  may  do  as  it  pleases." 

In  Smith  v.  McDowell,  148  111.  51,  in  discussing  the 
powers  of  municipalities  over  streets  and  alleys,  the  court, 
at  page  62,  said :  "These  municipal  corporations  are  instru- 
mentalities of  the  State,  exercising  such  powers  as  are  con- 
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ferred  upon  them  in  the  government  of  the  municipality. 
Their  power  is  measured  by  the  legislative  grant,  and  they 
can  exercise  such  powers,  only,  as  are  expressly  granted  or 
are  necessarily  implied  from  the  powers  expressly  conferred. 
The  legislature,  representing  the  great  body  of  the  people 
of  the  State,  when  no  private  right  is  invaded  or  trust  vio- 
lated, (City  of  Jacksonville  v.  Jacksonville  Railway  Co.  67 
111.  540,)  may  repeal  the  law  creating  them,  or  exercise  such 
control  in  respect  of  the  streets,  alleys  and  public  grounds 
within  the  municipalities  of  the  State  as  it  shall  deem  for 
the  interest  of  the  people  of  the  State." 

In  Cicero  Lumber  Co.  v.  Town  of  Cicero,  176  111.  9,  the 
constitutionality  of  an  act  of  the  legislature  which  empow- 
ered municipal  corporations  to  set  aside  streets  for  pleasure 
drives  was  questioned.  The  court,  at  page  22,  said :  "While 
it  is  true  that  the  public  highways  are  for  the  use  of  the 
general  public,  it  is  at  the  same  time  true  that  the  legisla- 
ture is  a  representative  of  the  public  at  large.  As  such  rep- 
resentative it  may  grant  the  use  or  supervision  and  control 
over  the  highways  to  a  municipal  corporation,  so  long  as 
the  highways  are  not  diverted  to  some  use  substantially 
different  from  that  for  which  they  were  originally  intended. 
There  is  no  special  restriction  in  the  constitution  of  this 
State  upon  the  power  of  the  legislature  in  this  regard. 
A  city  or  incorporated  town  not  only  bears  a  property  or 
private  relation  to  the  State,  but  it  also  bears  a  political 
relation  thereto.  In  its  political  relation  it  is  merely  an 
agency  of  the  State.  The  municipal  corporations  of  the 
State  are  the  mere  creatures  of  the  State  and  exist  by 
the  authority  of  the  legislature  and  subject  to  its  control. 
Hence,  when  a  city  or  incorporated  town  holds  a  street  for 
the  benefit  of  the  public  it  holds  it  for  the  benefit  of  that  en- 
tire public,  of  which  the  legislature  is  the  representative.  As 
the  municipality  is  a  mere  agent  of  the  State,  the  legislature 
can  direct  the  manner  in  which  it  shall  control  the  streets 
within  its  limits." 
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In  City  of  St,  Louis  v.  Green,  7  Mo:  App.  468,  on  page 
475,  the  court  said :  "That  the  streets  of  the  city  are  high- 
ways of  the  State,  and  therefore  public  roads,  which  every 
citizen  has  a  right  to  use,  is  a  valid  argument  against  stop- 
ping or  unreasonable  hindering  of  travel  over  the  streets, 
but  it  is  no  argument  at  all  against  subjecting  travel  over 
those  streets  to  rules  and  regulations;  and  it  is  surely  no 
argument  against  a  regulation  which  the  corporation  has 
imposed  by  express  permission  of,  and  in  virtue  of  a  special 
grant  of  power  from,  the  legislature."  And  again,  at  page 
477 :  "The  argument  that  the  provisions  of  the  charter  au- 
thorizing a  license  tax  on  private  vehicles  is  void,  as  being 
a  violation  of  the  natural  rights  of  the  citizen,  even  if  well 
founded,  would  be  of  no  avail.  A  court  cannot  declare 
a  statutory  provision  unconstitutional  and  void  because  it 
may  regard  it  as  oppressive  and  unjust,  unless  it  can  be 
shown  that  the  supposed  injustice  is  prohibited  or  the  vio- 
lated right  protected  by  the  constitution.  (Cooky's  Const. 
Lim.  164.)  The  courts  cannot  declare  statutes  void  because 
of  their  impolicy." 

In  Ft.  Smith  v.  Scruggs,  70  Ark.  549,  (58  L.  R.  A. 
921,)  the  court  said:  "The  next  question  presented  is 
whether  the  legislature  has  the  power  to  authorize  cities  to 
impose  a  tax  upon  the  privilege  of  driving  vehicles  upon  the 
public  streets.  The  contention  on  this  point  is,  that  a  resi- 
dent of  a  city  has  a  right  to  drive  upon  the  public  streets, 
and  that  the  right  to  do  so  is  not  a  privilege  that  can  be 
taxed.  It  is  no  doubt  true  that  the  city  could  not  impose  a 
tax  upon  the  privilege  of  using  the  streets  for  driving  ve- 
hicles upon  them  without  legislative  permission  to  do  so. 
The  right  to  drive  on  the  public  streets  could  not  be  treated 
as  a  privilege  but  for  the  act  of  the  legislature  making  it 
one.  But  the  streets  belong  to  the 'public  and  are  under  the 
control  of  the  legislature.  (Elliott  on  Roads  and  Streets, — 
2d  ed. — sec.  21.)  It  is  within  the  power  of  the  legislature 
not  only  to  make  needful  regulations  concerning  the  use  of 


Digitized  by  LjOOQIC 


80  Hardee's  Storage  Co.  v.  Chicago.        BIS  DL 

the  public  roads  and  streets,  but  also  to  provide  means  by 
which  they  may  be  improved  and  kept  in  repair.  In  order 
to  effect  that  purpose  the  legislature  has,  in  effect,  declared 
the  use  of  the  streets  by  wheeled  vehicles  to  be  a  privilege 
and  has  authorized  the  city  to  tax  the  privilege.  We  know 
of  no  limitation  on  the  power  of  the  legislature  that  pre- 
vents it  from  passing  such  an  act  and  thus  authorizing  the 
imposition  of  a  reasonable  tax  for  that  purpose." 

In  City  of  Terre  HatUe  v.  Kersey,  159  Ind.  300,  (64 
N.  E.  Rep.  469,)  in  upholding  the  validity  of  an  ordinance 
which  was  essentially  like  the  ordinance  in  the  case  at  bar, 
the  court,  on  page  311,  said :  "That  the  power  of  the  legis- 
lature in  matters  of  taxation  for  public  purposes  is  unlim- 
ited, except  so  far  as  restrained  by  State  or  Federal  con- 
stitution, is  well  settled.  (Lowe  v.  Board,  156  Ind.  163, 
(59  N.  E.  Rep.  466,)  and  cases  there  cited.)  That  the  State 
possesses  plenary  powers  over  public  highways  and  streets 
is  a  proposition  also  well  settled.  While  it  is  true  that  a 
public  street  of  a  city  or  town  is  a  public  highway,  open 
alike  to  travel  thereon  of  every  citizen,  still  this  in  nowise 
prevents  the  State,  through  the  agency  of  its  municipalities, 
from  subjecting  the  right  to  use  the  street  to  reasonable 
conditions  or  restrictions.  As  cities  in  this  State,  under 
the  law,  are  required  to  keep  their  streets  in  repair,  the 
legislature,  in  the  exercise  of  its  discretion,  appears  to  have 
deemed  it  proper  to  authorize  common  councils  thereof,  if 
they  so  desired,  to  exact  that  those  who  used  them  with 
wagons,  carriages  and  other  vehicles  should  contribute  to 
such  repairs  by  the  payment  of  a  reasonable  amount  on 
account  of  such  use." 

It  is,  however,  said,  that  section  9  of  article  9  of  the 
constitution  contains  further  limitations  upon  the  power  of 
the  legislature  to  authortze  the  municipalities  of  the  State 
to  exact  a  license  for  the  use  of  their  streets.  That  provi- 
sion of  the  constitution  has  been  held  to  apply  to  the  taxa- 
tion of  property  alone,  and  not  to  the  taxation  of  such 
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intangible  rights  as  the  use  of  public  streets.  In  Banta  v. 
City  of  Chicago,  supra,  on  page  221,  it  was  said:  "Counsel 
insist  that  the  provisions  of  section  9  of  article  9  of  the  con- 
stitution of  1870  are  equally  applicable  to  the  power  of  the 
city  to  exact  the  payment  of  license  fees,  and  that  the  re- 
quirement of  the  said  latter  section  that  municipal  taxes 
shall  be  so  laid  that  they  shall  be  uniform  in  respect  to  both 
persons  and  property  must  be  complied  with  in  an  ordinance  . 
enacted  for  the  purpose  of  raising  revenue  through  the  me- 
dium of  license  fees.  The  ordinance-  under  consideration 
levies  a  license  fee  upon  each  person  pursuing  the  occu- 
pation of  a  broker,  and  requires  that  all  such  persons  shall 
pay  a  uniform  fee,  without  regard  to  the  amount  or  value 
of  the  business  transacted  by  the  said  brokers,  or  the  capital 
they  have,  if  any,  invested  in  the  business.  The  argument 
therefore  is,  the  ordinance  is  not  uniform  in  respect  to 
persons  and  property,  and  for  that  reason  is  in  contraven- 
tion of  said  latter  section  of  the  constitution.  We  think 
said  section  9  has  reference  only  to  taxes  to  be  collected  by 
assessments  upon  assessable  property.  Such  was  the  view 
expressed  by  this  court  in  Walker  v.  City  of  Springfield, 
94  HI.  364.  When  revenue  is  sought  to  be  raised  by  the  im- 
position of  license  fees,  the  authority  exercised  is  that  given  , 
by  the  provisions  of  section  i  of  article  9  of  the  constitution 
of  1870,  and  it  is  only  necessary,  in  order  to  comply  with 
the  provisions  of  that  section,  that  the  ordinance  shall  be 
'uniform  as  to  the  class  upon  which  it  operates.'  The  ordi- 
nance under  consideration  excuses  no  one  of  the  class  upon 
which  it  operates  from  the  payment  of  the  license  fee,  but 
exacts  a  uniform  fee  from  each  person  in  said  class.  It  is 
imiform  in  respect  to  the  persons  affected,  and  more  is  not 
required  by  the  constitution." 

It  is  therefore  apparent  that  the  only  constitutional  lim- 
itation controlling  in  any  way  the  right  of  the  legislature  to 
confer  upon  municipalities  in  the  State  the  right  to  exact 
a  license  fee  for  the  use  of  their  streets  is,  that  the  same 
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must  be  by  "general  law,  uniform  as  to  the  class  upon  which 
it  operates,"  and  that  therefore  the  statute  and  the  ordinance 
drawn  in  question  are  not  unconstitutional  and  void  by 
reason  of  the  fact,  alone,  that  the  legislature  has  not  power 
to  confer  upon  the  municipalities  of  the  State  the  right  to 
exact  a  license  fee  for  the  use  of  their  streets.  The  question 
here  raised  does  not  seem  to  be  a  new  question  in  this  State. 
In  Gartside  v.  City  of  Bast  St.  Louis,  43  111.  47,  a  bill  in 
chancery  was  filed  by  Gartside,  who  was  using  wagons  for 
transporting  coal  upon  the  public  streets  of  East  St.  Louis, 
to  enjoin  the  city  of  East  St.  Louis  from  enforcing  against 
him  an  ordinance  which  required  a  license  fee  to  be  paid 
to  the  city  for  the  use  of  its  streets  by  wagons  and  other 
vehicles.  The  charter  of  East  St.  Louis  authorized  the 
passage  of  such  an  ordinance  and  the  city  had  passed  the 
ordinance.  A  demurrer  was  filed  to  the  bill  and  sustained, 
and  the  bill  was  dismissed  for  want  of  equity.  This  decree 
was  affirmed  by  this  court.  The  court  said  (p.  52)  :  "In 
this  case  appellant,  like  the  owner  of  a  team  passing  over 
a  toll  bridge  or  ferry,  must  submit  to  a  reasonable  exaction. 
So  of  a  turnpike  or  a  plankroad.  In  this  case,  as  in  those, 
the  corporation  is  required  to  keep  the  streets  in  repair,  and 
it  is  but  reasonable  and  just  that  persons  using  them  shall 
contribute,  to  a  reasonable  extent,  to  the  expense  and  out- 
lay for  that  purpose." 

This  court  has  also  passed  upon  the  question  inferen- 
tially  in  the  case  of  Wiggins  Ferry  Co.  v.  City  of  East 
St.  Louis,  supra.  The  facts  in  that  case  were,  that  the  city 
of  East  St  Louis,  by  its  charter,  was  granted  the  power 
"to  regulate,  tax  and  license  ferries."  Under  the  power 
granted  by  the  charter  the  city  passed  an  ordinance  fixing 
a  license  fee  at  $100  per  annum  for  each  boat.  It  was  held 
that  the  provisions  of  the  Illinois  constitution  in  reference 
to  taxation  of  property  had  no  application  to  fees  exacted 
for  a  license,  and  that,  not  being  a  tax  upon  property  but 
being  a  tax  upon  a  privilege,  it  was  not  double  taxation. 

Digitized  by  LjOOQIC 


Jna,'08.]     Hardee's  Storage  Co.  v.  Chicago.  83 

The  court  also  held  that  the  ordinance  did  not  violate  the 
rule  of  uniformity,  because  it  applied  to  all  ferries  and  ferry 
boats  of  the  city  alike,  and  made  no  discrimination. 

In  Marmet  v.  State,  45  Ohio  St.  63,  an  act  of  the  leg- 
islature of  the  State  of  Ohio  imposing  a  license  on  each 
vehicle  used  on  the  streets  of  cities  of  the  first  class  was 
sustained.  The  court  said:  "It  is  further  urged  that  the 
sections  quoted  are  in  conflict  with  section  2  of  article  12 
jof  the  constitution,  which  provides  that  laws  shall  be  passed 
taxing,  by  a  uniform  rule,  all  moneys,  etc.,  according  to  its 
true  value,'  and  is  an  attempt,  under  form  of  license,  to 
raise  money  for  general  revenue.  Section  29,  if  regarded 
as  imposing  a  tax,  does  not  purport  to  tax  property;  nei- 
ther does  it.  An  owner  may  use  upon  his  own  premises, 
and  he  may  manufacture  and  may  sell,  any  number  of  ve- 
hicles without  coming  within  the  provisions  of  this  sec- 
tion. Only  when  he  desires  to  use  such  vehicles  upon  the 
streets  must  he  pay  the  annual  license  fee."  And  again: 
"Nor  is  this  exercise  of  power  as  to  vehicles,  generally,  an 
unreasonable  exercise  of  it.  The  ownership  of  the  streets  is 
in  the  city,  and  the  duty  is  imposed  to  keep  them  open,  in  re- 
pair and  free  from  nuisance.  This  involves,  in  many  ways, 
the  expenditure  of  large  amounts  of  money.  ♦  *  *  Ex- 
pense of  early  renewal  of  the  pavement  is  to  be  avoided  only 
by  careful  and  constant  repairs,  made  necessary  by  constant 
use  on  the  part  of  those  who  run  vehicles  upon  the  streets, 
and  the  better  the  pavement  and  the  more  carefully  it  is 
kept  in  repair  the  more  useful  and  convenient  it  becomes 
for  those  who  so  use  it.  They  thus  receive  a  special,  direct 
benefit  by  the  original  outlay  and  by  the  repairs  from  time 
to  time,  and  by  such  use  impose  burdens  upon  the  property 
owners  and  the  public  at  large.  A  proportion  of  them— - 
those  who  own  taxable  property — contribute  in  taxes  to- 
wards the  repair  fund,  (and  may  be  among  those  whose 
property  is  subject  to  assessment  for  the  original  improve- 
ment,) but  many  do  not,  and  thousands  of  property  owners 
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use  no  vehicle  of  any  kind.  Why  should  not  these  favored 
ones  pay  a  small  sum  towards  making  good  that  which  they 
wear  out?"  To  the  same  effect  are  Ft  Smith  v.  Scruggs, 
supra,  City  of  Terre  Haute  v.  Kersey,  supra,  and  City  of 
St.  Louis  v.  Green,  supra. 

The  appellant  .relies  with  great  confidence  upon  the  case 
of  City  of  Chicago  v.  Collins,  175  111.  445,  as  establishing 
the  principle  that  the  use  of  the  public  streets  is  not  a  priv- 
ilege which  is  subject  to  taxation,  and  that  the  tax  imposed 
by  the  ordinance  in  the  case  at  bar  imposed  a  double  tax, 
and  is  also  violative  of  the  principles  of  equality  and  uni- 
formity required  by  the  constitution.  The  only  questions 
before  the  court  for  decision  in  that  case  are  stated  in  the 
first  paragraph  of  the  opinion,  as  follows :  "Two  questions 
are  presented  by  this  record :  Has  a  court  of  equity  juris- 
diction to  enjoin  the  enforcement  of  an  ordinance  of  a  city  ? 
and  has  the  city,  under  the  express  or  implied  powers  con- 
ferred on  it  by  the  legislature,  authority  to  adopt  this  ordi- 
nance ?"  The  first  of  these  questions  is  not  involved  in  this 
case.  It  was  contended  by  the  city  that  it  had  the  implied 
power  to  impose  a  license  tax  under  the  power  expressly 
conferred  by  the  legislature  to  regulate  the  use  of  the  streets. 
The  contention  of  the  appellee  was  that  the  tax  could  not 
be  imposed  as  a  license  tax  because  it  was  not  authorized 
by  the  statute,  and  that  the  ordinance  therefore  imposed  a 
tax  on  property  which  was  invalid  because  it  was  not  uni- 
form, and  constituted  double  taxation.  The  court,  at  page 
447,  said :  "It  is  contended  that  the  ordinance  is  void  be- 
cause the  city  has  no  power  to  require  a  license  for  private 
vehicles  used  on  the  streets  of  the  city  nor  to  impose  a  tax 
by  way  of  license;  that  a  tax  so  imposed  on  vehicles,  on 
account  of  their  different  values,  would  not  be  uniform." 
The  court  held  that  the  city  had  no  authority  from  the 
legislature,  either  express  or  implied,  to  impose  a  license 
tax  for  the  use  of  the  public  streets,  and  that  the  ordinance, 
therefore,  was  invalid  as  an  exercise  of  the  power  to  levy 
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a  license  tax.  The  court  also  said  that  the  use  of  the  public 
streets  is  a  right  and  not  a  privilege,  and  therefore  not  a 
subject  of  license.  But  at  the  time  of  the  passage  of  the 
ordinance  then  under  consideration  the  city  had  no  author- 
ity to  impose  a  license  tax  upon  the  use  of  the  streets, — ^that 
is,  the  right  to  use  the  streets  had  not  been  made  a  subject 
of  license  taxation  by  act  of  the  legislature,  which  has  the 
paramount  authority  and  control  of  the  streets  and  also 
the  supreme  and  absolute  power  in  matters  of  taxation. 
Prior  to  the  passage  of  clause  96  of  the  City  and  Village 
act  the  use  of  the  streets  was  a  common  right,  which  was 
free  and  open  to  all  without  charge  and  without  toll,  and 
upon  this  right  the  city  had  no  power  to  impose  a  license 
tax ;  but  by  the  enactment  of  clause  96  the  use  of  the  public 
streets,  which  before  its  enactment  was  a  common  right, 
became,  by  virtue  of  the  legislative  act,  a  privilege,  and  sub- 
ject to  a  license  tax  at  the  discretion  of  the  legislative  body 
of  the  city.  What  was  said  by  the  court  in  the  Collins  case 
must  be  construed  in  accordance  with  the  statutes  then  in 
force.  When  a  statute  substantially  like  the  statute  under 
consideration  in  the  case  at  bar  came  before  this  court  in  the 
Gartside  case,  the  court  held  that  the  right  or  privilege  of 
using  vehicles  on  the  streets  was  a  proper  subject  of  license 
taxation.  Clearly^  therefore,  the  court,  in  the  Collins  case, 
did  not  mean  to  say  that  nothing  can  be  subject  to  license 
if  it  be  lawful  to  do  the  thing  without  legal  authority. 
There  are  a  great  many  things  which  had  been  done  or 
enjoyed  as  a  matter  of  right,  and  which  later,  by  legislative 
act,  were  properly  made  the  subject  of  license  taxation.  In 
Cooley  on  Taxation,  (2d  ed.  p.  596,)  in  a  paragraph  a 
part  of  which  is  quoted  in  the  Collins  case,  the  true  nature 
of  a  license  is  explained,  as  follows :  "A  license  is  a  priv- 
ilege granted  by  the  State,  usually  on  payment  of  a  valuable 
consideration,  though  this  is  not  essential.  To  constitute  a 
privilege  the  grant  must  confer  authority  to  do  something 
which  without  the  grant  would  be  illegal,  for  if  what  is  to 
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be  done  under  the  license  is  open  to  every  one  without  it, 
the  grant  would  be  merely  idle  and  nugatory,  conferring 
no  privilege  whatever.  But  the  thing  to  be  done  may  be 
something  lawful  in  itself  and  only  prohibited  for  the  pur- 
poses of  the  license, — ^that  is  to  say,  prohibited  in  order  to 
compel  the  taking  out  of  a  license.  This  is  always  the  case 
where  that  which  is  licensed  was  not  unlawful  at  the  com- 
mon law." 

After  holding  that  the  city  had  no  authority  from  the 
legislature  to  impose  a  license  tax  upon  the  use  of  the  streets 
of  the  city,  and  that  therefore  the  ordinance  was  not  a  valid 
exercise  of  the  licensing  power,  the  court,  in  the  Collins 
case,  next  discussed  the  question  whether  the  ordinance  in 
that  case  was  a  valid  exercise  of  the  city's  power  to  levy  a 
property  tax.  The  court  having  decided  that  the  ordinance 
did  not  impose  a  valid  license  tax,  said  that  it  was  an  at- 
tempt to  levy  a  property  tax ;  that  the  tax  which  was  thus 
attempted  to  be  levied  was  open  to  the  objection  that  it  was 
double  taxation,  and  also  that  it  violated  the  principles  of 
equality  and  uniformity  required  by  section  i  of  article  9 
of  the  constitution.  The  closing  paragraph  of  the  opinion 
is  as  follows :  "The  authority  to  impose  a  tax  or  to  exact 
a  license  must  clearly  appear  and  must  be  strictly  construed. 
If  there  is  a  doubt  as  to  the  right,  it  must  be  resolved  ad- 
versely to  it.  In  this  case  there  is  no  express  power  given 
the  city  council  to  impose  this  license  fee,  and  no  implied 
power  arises  which  gives  the  right.  It  has  no  power  to  levy 
a  tax  in  this  manner.  In  any  view  of  the  case  the  city  had 
no  power  to  adopt  this  ordinance."  The  court  did  not  say, 
nor  can  it  be  implied  from  what  was  said,  that  if  the  city 
council  had  been  authorized  by  the  legislature,  as  in  the  case 
at  bar,  to  impose  a  license  tax  upon  the  privilege  of  using 
vehicles  on  the  public  streets  the  ordinance  would  have  been 
invalid,  either  because  the  right  to  use  the  public  streets 
was  a  common  right  inherent  in  the  public  and  open  to  all, 
or  because  such  license  tax  would  have  been  double  taxa- 
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tion  and  also  violative  of  the  principle  of  equality  and  uni- 
formity, as  required  by  the  constitution.  The  Collins  case, 
therefore,  having  been  decided  at  a  time  when  there  was  no 
statute  authorizing  the  city  council  to  impose  a  license  tax 
for  the  use  of  vehicles  upon  the  public  streets  is  in  no  way 
in  point  as  an  authority  to  sustain  the  contentions  of  appel- 
lant In  the  case  at  bar. 

Complainant  also  contends  that  it  has  already  been  as- 
sessed for  and  has  paid  an  ad  valorem  tax  upon  its  wagons, 
which  tax  is  equal  to  and  commensurate  with  that  assessed 
upon  other  personal  property  in  the  city  of  Chicago;  that 
it  has  also  paid  a  license  fee  upon  its  vocation  of  carter  or 
public  teamster,  and  has  been  granted  a  license  by  the  city 
of  Chicago  to  pursue  that  occupation  under  an  ordinance 
enacted  by  the  city  council  in  pursuance  of  the  authority 
conferred  upon  it  by  paragraph  42  of  section  i  of  article  5, 
chapter  24,  which  provides  that  the  city  council  may  license, 
tax  and  regulate  hackmen,  draymen,  omnibus  drivers,  cart- 
ers, etc.,  and  that  the  statute  and  ordinance  under  consid- 
eration in  this  case  are  void,  invalid  and  illegal  and  uncon- 
stitutional because  they  authorize  double  taxation. 

The  law  is  well  settled  that  the  owner  of  vehicles  used 
upon  the  public  streets  and  highways  may  be  required  to 
pay  an  ad  valorem  tax  upon  such  vehicles  as  property  and 
also  may  be  required  to  pay  a  tax  upon  the  right  or  privi- 
lege of  using  such  vehicles  in  his  business, — ^that  is,,  an  oc- 
cupation tax.  The  subject  of  the  ad  valorem  taxation  is 
property.  The  subject  of  the  other  taxation  is  a  right  or 
privilege, — ^an  entirely  distinct  and  different  thing.  Because 
these  two  things  are  distinct  and  different  the  two  taxes 
do  not  constitute  double  taxation.  The  question  which  is 
now  to  be  considered  is  whether  or  not,  in  addition  to  the 
ad  valorem  tax  on  vehicles,  as  property,  and  a  license  tax 
on  the  right  to  pursue  an  occupation  in  which  vehicles  may 
be  used,  there  may  be  imposed  also  a  license  tax  upon  the 
right  or  privilege  of  using  vehicles  upon  the  public  streets 
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and  highways.  Precisely  the  question  is,  whether  or  not  a 
license  tax  upon  an  occupation  in  which  an  owner  of  ve- 
hicles is  engaged  and  in  the  pursuit  of  which  he  uses  such 
vehicles,  and  a  license  tax  upon  the  right  to  use  such  vehicles 
upon  the  public  streets  and  highways,  are  taxes  upon  the 
same  thing,  and  hence  double  taxation. 

No  matter  what  the  subject  of  taxation,  some  person 
must  pay  the  tax.  When  one  person  pays  a  tax  for  the 
privilege  of  pursuing  his  occupation  and  for  the  privilege 
of  using  vehicles  on  the  public  streets,  he  is  paying  taxes 
on  distinct  and  different  things,  and  the  fact  that  he  may 
use  vehicles  in  his  occupation  can  make  no  difference.  For 
example,  two  men  each  carry  on  a  laundry.  One  uses  ve- 
hicles, the  other  does  not.  Can  the  man  who  has  the  ve- 
hicles justly  claim  exemption  from  the  tax  on  the  privilege 
of  using  vehicles  on  the  streets  because  he  has  paid  his  oc- 
cupation tax?  This  occupation  tax  was  paid  for  the  privi- 
lege of  carrying  on  a  laundry,  and  he  may  or  may  not  make 
use  of  the  further  privilege  of  using  vehicles  on  the  streets. 
The  taxes  which  complainant  in  the  case  at  bar  must  pay 
are  levied  upon  three  separate  and  distinct  subjects:  (i) 
An  ad  valorem  tax  on  its  vehicles,  as  property;  (2)  an 
occupation  tax  or  license  on  the  privilege  of  carrying  on 
business  as  a  carter  or  public  teamster;  and  (3)  a  license 
tax  on  the  privilege  of  using  its  vehicles  on  the  'public 
streets.  Taxation  upon  each  of  these  three  different  sub- 
jects is  not  double  or  triple  taxation  simply  because  one  per- 
son may  have  to  pay  two  or  all  of  the  three  taxes,  since  it 
is  not  the  person  who  is  taxed,  but  his  property  and  his 
privileges.  One  person  may  avail  himself  of  a  half  dozen 
or  more  different  privileges,  for  each  of  which  he  may  be 
required  to  pay  a  tax  or  license  fee. 

The  precise  question  here  being  discussed  was  before 
the  Supreme  Court  of  Missouri  in  City  of  St.  Louis  v.  Weit^ 
zel,  130  Mo.  601.  In  that  case  it  appeared  that  the  city 
council  of  St.  Louis  had  passed  an  ordinance  imposing  upon 
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all  persons  engaged  in  the  business  or  occupation  of  haul- 
ing garbage  an  annual  license  fee  of  $20  for  each  cart  or 
wagon  used  in  such  business.  There  was  also  an  ordinance 
enacted,  under  power  conferred  by  the  legislature  in  the 
city  charter,  imposing  a  license  tax  upon  vehicles  for  the 
general  use  of  the  streets,  Weitzel  paid  his  license  tax  for 
the  use  of  his  vehicles  on  the  streets,  and  urged  that  such 
license  tax  having  been  already  paid  by  him  upon  his  ve- 
hicles, the  ordinance  imposing  an  occupation  tax  of  $20  for 
each  wagon  was  an  attempt  to  collect  a  double  tax  or  license 
fee.  In  holding  that  the  ordinance  was  valid  and  that  it 
did  not  impose  double  taxation,  the  court,  at  page  619, 
said:  "But  it  is  said  that,  the  evidence  disclosing  that  a 
license  tax  had  already  been  paid  on  the  wagon,  it  'cannot 
be  taxed  twice  for  the  same  purpose.'  This  is  doubtless 
correct,  but  the  city  is  not  here  attempting  to  impose  a 
double  tax  for  the  same  purpose.  The  occupations  are  en- 
tirely different,  and  the  city,  under  paragraph  5,  section  26, 
of  its  charter,  has  the  power  *to  license,  tax,  regulate  or 
suppress  all  occupations,  professions  and  trades  not  here- 
tofore enumerated,  of  whatever  name  and  character.'  This 
would,  of  course,  include  power  to  license, — ^tax  the  'busi- 
ness of  hauling  garbage.'  (St.  Louis  v.  Bowler,  94  Mo. 
633.)  Under  its  charter  powers  the  city  may  levy  these 
taxes:  First,  a  tax  on  property;  second,  a  vehicle  tax 
for  use  of  streets;  third,  a  tax  on  the  business  or  occupa- 
tion,— ^5*/.  Louis  V.  Green,  7  Mo.  App.  468,  470;  St.  Louis 
v.  Sternberg,  69  Mo.  302." 

Another  well  considered  case,  precisely  in  point,  is  Kan- 
sas City  V.  Richardson,  90  Mo.  App.  450, 

In  Frommer  v.  City  of  Richmond^  31  Gratt.  646,  the 
appellant  was  a  butcher,  who  was  duly  licensed  by  the  city 
council  and  kept  a  stall  in  one  of  the  city  markets,  for  which 
he  paid  rent  to  the  city.  He  also  paid  the  ad  valorem  tax 
upon  his  wagons,  which  were  listed  by  him  as  a  part  of  his 
personal  property.     An  ordinance  was  passed  by  the  city 
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council  imposing  a  license  tax 'upon  wagons,  drays  and  carts 
used  by  the  owners  thereof  in  the  city  of  Richmond.  The 
court  held  that  the  ordinance  was  valid,  and  on  page  650 
said :  "It  is  in  no  sense  a  double  tax.  The  city  does  not 
tax  them  as  property,  but  simply  requires  the  license  for  the 
privilege  of  using  its  streets  in  the  conduct  of  his  business 
in  the  city." 

In  the  case  of  Gartside  v.  City  of  Bast  St.  Louis,  supra, 
th'e  words  of  the  charter  and  the  ordinance  are  similar  to 
the  statute  and  ordinance  in  this  case,  and  the  court  held 
both  to  be  valid.  In  that  case  the  charter  gave  the  common 
council  the  power  "to  direct,  license  and  control  all  wagons 
and  other  vehicles  conveying  loads  within  the  city  and  pre- 
scribe the  width  and  tire  of  the  same,"  and  the  ordinance 
prohibited  persons  without  a  license  "from  hiring  out  or 
keeping  for  hire  or  use,  or  causing  to  be  used  for  hire  in 
the  transportation  of  persons  or  property  from  one  part  of 
the  city  to  another,  or  from  places  within  to  places  without 
the  city,  or  from  places  without  to  places  within  the  city," 
any  wagon  or  other  vehicle  without  paying  a  license  fee  of 
$10  for  each  team,  and  the  ordinance  established  a  schedule 
of  rates  in  the  same  manner  as  does  the  ordinance  at  bar. 
The  Gartside  case  is  to-day  the  law  of  this  State,  and  is 
conclusive  authority,  we  think,  on  the  proposition  that  said 
statute  and  ordinance  are  valid  enactments,  and  must  con- 
trol in  this  case  unless  it  is  to  be  overruled. 

It  is  also  urged  that  clause  96  of  section  i  of  article  5, 
chapter  24,  is  void  because  it  does  not  apply  to  villages  as 
well  as  cities.  This  is  a  misapprehension  of  the  law.  The 
first  clause  of  section  i  provides :  "The  city  council  in  cities, 
and  president  and  board  of  trustees  in  villages,  shall  have 
the  following  powers."  Clause  96,  hereinbefore  set  out,  is 
one  of  the  enumerated  powers  by  said  section  i  conferred 
upon  the  city  councils  in  cities  and  the  president  and  board 
of  trustees  in  villages,  and  therefore  applies  to  villages  as 
well  as  cities. 
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Other  objections  have  been  urged  to  the  constitution- 
ality of  said  provision  of  the  statute  and  said  ordinance,  but 
we  deem  them  to  be  without  force. 

Finding  no  error  in  this  record  the  decree  of  the  cir- 
cuit  court  will  be  affirmed.  ^^^^^^  ^^^^ 

Mr.  Chie^  Justice  Cartwright,  dissenting . 


Margaret   E.  Wai^h,   Exrx.,  Appellee,  vs.   Matthew 
CuLi^EN,  Appellant. 

Opinion  filed  June  i8,  ipo8. 

1.  Appeals  and  brsors — effect  where  testimony  on  second  trial 
is  materially  different  from  first.  The  contention  that  because  the 
testimony  given  upon  the  second  trial  of  a  case  at  law  was  mate- 
rially diflferent  from  that  given  on  the  first  trial  it  should  not  be 
credited  cannot  be  considered  by  the  Supreme  Court,  as  such  ques- 
tion is  one  for  the  jury,  the  trial  court  and  the  Appellate  Court 

2.  Master  and  servant — proprietor  of  elevator  is  not  a  carrier 
of  passengers  as  to  his  own  employees.  The  proprietor  of  an  ele- 
vator in  a  building  is  not  a  carrier  of  passengers  as  respects  his 
own  employees  who  use  the  elevator,  but  he  is  charged  with  all  the 
duties  which  a  master  owes  to  a  servant  in  other  cases,  and  the  em- 
ployees are  subject  to  the  rules  of  law  governing  the  assumption  of 
risks  and  the  negligence  of  fellow-servants. 

3.  Same — hotel  waitress  using  elevator  on  return  from  a  walk 
uses  it  as  an  employee.  A  hotel  waitress  using  the  elevator  to  go 
to  her  room  upon  returning  from  a  walk  uses  the  same  as  an  em- 
ployee, and  the  duties  and  liabilities  of  the  hotel  proprietor,  in  case 
the  waitress  is  injured,  must  be  measured  by  the  rules  governing 
the  relation  of  master  and  servant  and  not  by  those  applying  to  the 
relation  of  carrier  and  passenger,  which  exists  as  between  the  pro- 
prietor and  his  guests  and  their  visitors. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A.  Dupuy,  Judge, 
presiding. 
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Shope,  Zane,  Busby  &  Weber,  (E.  Bentley  Hamiv 
TON,  of  counsel,)  for  appellant. 

A.  W.  Brickwood,  and  Benjamin  F.  Richolson,  for 
appellee. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Agnes  Higgins  brought  this  suit  in  the  superior  court 
of  Cook  county  to  recover  damages  for  an  injury  suffered 
by  her  in  attempting  to  enter  an  elevator  in  the  hotel  of 
the  appellant,  Matthew  Cullen,  where  she  was  employed  as 
a  waitress.  A  judgment  in  her  favor  and  a  judgment  of 
the  Appellate  Court  affirming  the  same  were  reversed  by 
this  court,  and  the  facts  as  they  appeared  in  the  record  be- 
fore the  court  are  fully  stated  in  the  opinion  then  filed. 
(Cullen  V.  Higgins,  216  111.  78.)  Upon  a  second  trial  an- 
other judgment  in  favor  of  the  plaintiff  was  rendered,  and 
that  judgment  was  also  affirmed  by  the  Appellate  Court  for 
the  First  District.  The  plaintiff  died,  and  the  appellee, 
Margaret  E.  Walsh,  her  executrix,  was  substituted  by  or- 
der of  the  Appellate  Court.  The  appellant  has  prosecuted 
a  further  appeal  to  this  court. 

The  reversal  on  the  former  appeal  resulted  from  er- 
rors of  the  trial  court  in  refusing  to  direct  a  verdict  of  not 
guilty  for  want  of  proof  that  the  plaintiff  was  in  the  exer- 
cise of  due  care,  and  in  giving  an  instruction  permitting 
the  jury  to  include  in  their  estimate  of  damages  injury  to 
personal  appearance  and  refusing  an  instruction  correctly 
stating  the  law  as  to  care  required  of  the  plaintiff.  On  the 
second  trial  the  testimony  of  the  plaintiff  as  to  what  she 
did  and  the  exercise  of  care  by  her  was  quite  different  from 
that  given  on  the  first  trial.  The  time  during  which  she 
stood  at  the  elevator  door  without  notifying  the  elevator 
boy  of  her  presence  was  shortened  from  three,  four  or 
five  minutes  at  the  first  trial  to  a  few  seconds, — ^just  long 
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enough  for  the  bell-boy,  who  was  coming  to  the  elevator, 
to  walk  about  twelve  feet  into  the  elevator  and  open  the 
door.  She  also  testified  that  the  elevator  did  not  start  as 
soon  as  the  bell-boy  stepped  into  it ;  that  when  the  elevator 
started  she  had  one  foot  on  it  and  had  her  weight  on  that 
foot,  and  that  when  the  elevator  went  up  she  was  half  in 
the  elevator.  There  was  also  evidence  that  the  bell-boy 
had  operated  the  elevator  before,  and  that  the  boys  were 
elevator-boys  and  bell-boys  alternately.  It  is  insisted  that 
the  evidence  of  the  plaintiff  on  the  last  trial,  being  ma- 
terially different  from  that  given  on  the  first  trial,  should 
not  be  credited.  But  that  was  a  question  for  the  jury,  the 
trial  court  and  the  Appellate  Court.  It  is  not  open  to  con- 
sideration here. 

There  were  three  counts  in  the  declaration.  The  first 
and  third  alleged,  in  general  language,  that  the  plaintiff  be- 
came a  passenger  on  the  elevator  on  the  first  floor  to  be 
carried  to  one  of  the  floors  above,  and  the  second  alleged 
that  she  was  about  to  become  a  passenger  when  the  ele- 
vator was  started  upward.  Neither  of  the  counts  averred 
any  fact  which  would  give  the  plaintiff  the  rights  of  a  pas- 
senger in  the  sense  in  which  that  term  is  used  concerning 
the  relation  of  carrier  and  passenger,  and  there  was  no 
averment  that  the  duties  of  the  defendant  were  those  of  a 
common  carrier  of  passengers.  The  third  count  averred 
that  the  elevator  was  operated  for  conveying  passengers 
and  employees  to  and  from  the  various  floors,  and  one  who 
operates  an  elevator  for  carrying  his  employees  is  not  a 
common  carrier  of  passengers.  (4  Thompson  on  Negli- 
gence, sec.  3895.)  The  averments  that  the  plaintiff  became 
or  was  about  to  become  a  passenger  might  fairly  be  re- 
garded as  a  mere  statement  that  she  took  passage  or  was 
about  to  take  passage  in  the  elevator,  and  not  that  the  re- 
lation of  carrier  and  passenger  existed,  with  its  correspond- 
ing obligations  and  duties.  The  facts  proved  were  that  the 
defendant  kept  a  hotel,  where  the  plaintiff  was  employed 
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as  a  waitress  at  $14  per  month  and  was  furnished  with  her 
board  and  a  room  on  the  third  floor.  The  elevator  was 
furnished  for  the  use  of  the  guests  of  the  hotel,  and  the 
employees  used  it  without  objection  whenever  they  chose 
to  do  so.  The  dining  room  where  the  plaintiff  rendered 
her  services  was  on  the  second  floor.  She  had  gone  out 
of  the  hotel  about  nine  o'clock  in  the  evening  for  a  walk 
with  a  friend  and  returned  about  eleven  o'clock.  She  was 
going  to  the  room  furnished  her  as  a  servant,  to  spend  the 
night,  with  the  intention  ojF  resuming  her  usual  duties  in 
the  morning.  There  was  no  dispute  about  these  facts,  and 
the  question  arose  on  the  trial  whether  they  created  the 
relation  of  carrier  and  passenger  between  the  parties.  On 
the  argument  to  the  jury,  counsel  for  the  plaintiff  asserted 
that  these  facts  created  that  relation;  that  she  was  not  a 
servant  at  the  time,  but  a  passenger ;  that  she  had  paid  for 
her  passage;  that  being  a  passenger  the  defendant  was 
bound  to  exercise  the  same  degree  of  care  toward  her  as 
toward  guests  of  the  hotel,  and  that  his  obligations  and 
duties  toward  her  were  those  of  common  carrier  to  passen- 
ger. Counsel  for  the  defendant  made  frequent  objections 
to  such  statements  and  that  line  of  argument,  and  the  court 
overruled  the  several  objections  made.  The  defendant  then 
asked  the  court  to  give  this  instruction  to  the  jury : 

"The  court  instructs  the  jury  that  the  plaintiff  was  not 
in  the  position  of  a  passenger  upon  the  elevator  in  question, 
and  that  the  plaintiff  was  not  in  the  position  of  a  g^est  of 
the  hotel  in  boarding  and  riding  upon  the  elevator  in  ques- 
tion, and  that  the  defendant  did  not  owe  to  the  plaintiff 
that  highest  degree  of  care  which  would  be  owing  to  a 
passenger  or  guest  of  the  hotel,  but  that  the  test  of  the 
duty  of  the  defendant  toward  the  plaintiff  was  the  test  of 
ordinary  care  on  the  part  of  his  servant  in  charge  of  the 
elevator." 

The  court  refused  to  give  the  instruction,  and  the  de- 
fendant has  excepted  and  assigned  the  refusal  as  error. 
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We  have  held  in  various  cases  that  those  who  construct 
and  operate  passenger  elevators  in  buildings  for  the  use  of 
their  tenants,  and  visitors  of  such  tenants  or  persons  hav- 
ing business  with  them,  are  carriers  of  passengers,  and  have 
the  same  duties  as  carriers  of  passengers  by  other  means 
of  transportation.  The  law  makes  no  distinction  between 
an  undertaking  to  carry  passengers  in  buildings  by  means 
of  elevators  and  an  iindertaking  to  carry  them  upon  streets, 
highways  or  railroads,  and  the  same  obligation  to  exercise 
care  and  skill  applies  in  each  case.  This  has  been  held  to 
be  the  law  with  respect  to  an  elevator  in  an  apartment  house 
occupied  for  residence  purposes;  (Hodges  v.  Percival,  132 
111.  53;)  elevators  in  buildings  occupied  for  business  pur- 
poses; {Springer  v.  Pord,  189  111.  430;  Beidler  v.  Bran- 
shazv,  200  id.  425;)  and  elevators  supplied  for  the  use  of 
tenants  in  office  buildings.  (Hartford  Deposit  Co.  v.  Sol- 
litt,  172  111.  222;  Masonic  Fraternity  Temple  Ass.  v.  Col- 
lins, 210  id.  482.)  The  relation  of  master  and  servant 
creates  very  different  duties,  and,  as  before  stated,  the  pro- 
prietor of  an  elevator  does  not  occupy  the  position  of  a 
carrier  of  passengers  as  to  his  own  employees.  The  law, 
as  between  the  proprietor  of  an  elevator  and  his  employees, 
is  stated  in  Thompson  on  Negligence,  supra,  as  follows: 
"In  favor  of  his  own  servant,  however,  the  rules  and  analo- 
gies of  the  law  require  no  more  than  what  is  called  ordi- 
nary or  reasonable  care  and  skill."  This  court  recognized 
the  nature  of  the  obligations  and  duties  owing  to  the  ser- 
vant in  McGregor  v.  Reid,  Murdoch  &  Co.  178  111.  464, 
where  the  relations  of  the  parties  were  not  assimilated  to 
those  of  carrier  and  passenger  but  to  those  of  master  and 
servant.  The  court  recognized  the  doctrine  of  assimiption 
of  risk  and  the  duty  of  the  master  to  make  frequent  ex- 
aminations and  apply  frequent  tests  to  keep  the  elevator 
and  working  devices  in  good  condition  so  as  to  make  the 
operation  of  the  elevator  reasonably  safe.  The  duties  and 
liabilities  arising  out  of  the  relation  of  master  and  servant 
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have  been  recognized  with  respect  to  elevators  in  mines 
employed  for  carrying  miners  to  and  from  their  work. 
(Duffy  V.  Kivilin,  195  111.  630;  Spring  Valley  Coal  Co.  v. 
Buds,  213  id.  341.)  The  employer  who  owns  and  oper- 
ates the  elevator  is  subject  to  all  the  duties  toward  his 
employees  that  obtain  in  other  cases,  such  as  the  duty  to 
instruct  ignorant  servants  of  dangers  not  obvious;  to  use 
reasonable  care,  commensurate  with  the  probable  dangers, 
to  provide  and  maintain  safe  machinery;  to  inspect  the 
elevator  and  appliance;  to  give  warning  of  unknown  de- 
fects and  dangers,  and  to  provide  experienced  and  compe- 
tent servants  to  operate  the  elevators  and  machinery;  and, 
on  the  other  hand,  the  servant  is  subject  to  the  rules  of 
law  governing  the  assumption  of  risks  and  the  negligence 
of  fellow-servants.  The  law  as  maintained  by  the  courts 
is  stated  in  the  American  and  English  Encyclopedia  of  Law, 
(vol.  10, — 2d  ed. — 952,)  as  follows:  "The  rules  fixing  the 
liability  of  the  proprietor  for  personal  injury  sustained  by 
his  servant  in  conducting  the  elevator,  or  by  some  other 
employee,  are,  of  course,  ascertained  by  the  general  rules 
governing  the  relation  of  master  and  servant."  It  is  un- 
doubtedly true  that  a  change  in  the  relation  may  occur,  and 
an  employee  may  cease  to  occupy  that  relation  and  become 
a  passenger  when  carried  on  his  own  independent  business 
or  an  excursion  for  his  own  pleasure,  entirely  disconnected 
with  his  service.  (Doyle  v.  Fitchburg  Railroad  Co.  162 
Mass.  66.)  When  that  case  was  again  in  the  Supreme 
Court  it  was  held  that  the  ticket  was  not  a  gratuity,  but  part 
of  the  consideration  by  which  the  employee  was  induced  to 
enter  and  to  continue  in  the  employment  of  the  defendant. 
(Doyle  V.  Fitchburg  Railroad  Co.  44  N.  E.  Rep.  6.)  An 
employee  being  carried  to  and  from  his  working  place  by 
his  employer  is  not  a  passenger.  (4  Elliott  on  Railroads, 
sec.  1578.) 

The  plaintiff  had  finished  her  work  for  the  day  and  went 
out  of  the  hotel  for  recreation  and  was  returning  to  her 

Digitized  by  LjOOQIC 


Ju«,'08.]  Walsh  v.  Cullen.  97 

room  and  her  duties.  Her  going  out  of  the  hotel  for  a 
walk  was  not  inconsistent  with  the  relation  of  master  and 
servant  existing  between  her  and  the  defendant,  and  was 
in  adlcordance  with  the  ordinary  and  usual  custom  of  house 
servants  when  not  actually  eng^ed  in  their  duties.  If  a 
servant  by  going  from  her  room  to  the  street  and  returning 
again  to  her  room  creates  a  new  and  independent  relation, 
an  employer  who  would  permit  a  servant  to  ride  with  him 
when  not  actually  engaged  in  work  would  be  transformed 
into  a  carrier  of  passengers,  and  a  farmer  who  would  carry 
his  farmhand  to  town  after  the  work  of  the  day  was  done 
would  be  engaged  in  the  same  business  as  a  railroad  com- 
pany. The  plaintiff  was  returning  to  her  room  for  the  pur- 
pose of  resuming  her  work  in  the  morning,  and  there  was 
no  evidence  under  which  she  could  be  held  to  be  a  passen- 
ger by  being  in  the  elevator.  We  cannot  approve  the  view 
of  the  trial  court  as  to  the  law  that  if  an  employer  permits 
a  servant  to  go  from  her  room  to  the  street  and  back  a  new 
relation  arises,  with  new  obligations  and  duties,  and  the 
servant  becomes  freed  from  assumption  of  risk  and  all  other 
obligations  of  a  servant.  The  court  erred  in  refusing  to 
give  the  instruction  and  in  ruling  on  objections  to  argument. 

There  was  no  implication  in  the  former  decision  that 
plaintiff  was  to  be  regarded  as  a  passenger  or  that  the  du- 
ties of  the  defendant  to  her  were  those  of  a  common  carrier 
of  passengers.  The  only  inference  to  be  drawn  from  the 
opinion  is,  that  the  relation  was  regarded  as  that  of  master 
and  servant.  The  judgments  were  reversed  and  the  cause 
was  remanded  to  the  superior  court  for  a  trial  de  novo. 
The  defendant  was  not  barred  from  asking  the  court  to 
instruct  the  jury  as  to  the  legal  duties  of  the  parties  be- 
cause of  anything  in  the  former  appeal  or  decision. 

The  judgments  of  the  Appellate  Court  and  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  su- 
perior court.  Reversed  and  remanded. 

18  6  — T 
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The  Nationai,  Union  Fire  Insurance  Company  et  cU. 
Plaintiffs  in  Error,  vs.  The  John  Spry  Lumber  Com- 
pany, Defendant  in  Error. 

Opinion  Hied  June  i8,  igo8. 

1.  Principal  and  agent — one  having  notice  of  agenfs  author- 
ity cannot  bind  principal  by  dealing  beyond  such  authority.  Where 
a  party  dealing  with  an  agent  has  notice  of  the  scope  and  extent 
of  the  agent's  authority,  particularly  where  the  agent  is  a  special 
agent  and  his  authority  is  evidenced  in  writing,  he  is  bound  by  such 
notice,  and  cannot  hold  the  principal  by  dealing  with  the  agent  be- 
yond the  scope  of  his  authority. 

2.  Insurance — when  equity  will  not  reform  policy  after  loss. 
Fire  policies  upon  lumber  in  a  yard  will  not  be  reformed  in  equity 
after  a  loss,  so  as  to  confine  the  insurance  to  lumber  in  a  certain 
part  of  the  yard  other  than  where  the  loss  occurred,  upon  the  ground 
of  certain  representations  claimed  to  have  been  made  by  the  insur- 
ance agent  who  procured  the  policies  for  the  insured  from  the  com- 
plainants, where  the  latter  had  actual  notice  of  the  location  of  the 
lumber  yard  and  the  surroundings,  and  never  claimed  that  any  mis- 
take had  been  made  in  the  policies  until  after  the  loss  occurred  and 
suit  was  begun  on  the  policies. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  W.  M.  McEwEn,  Judge, 
presiding. 

Beach  &  Brown,  for  plaintiffs  in  error. 

Adams  &  Froehuch,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  equity  filed  by  the  Queen  Insurance 
Company,  the  National  Union  Fire  Insurance  Company 
and  the  Virginia  State  Insurance  Company,  against  the 
John  Spry  Lumber  Company,  in  the  superior  court  of  Cook 
county,  to  reform  certain  insurance  policies  issued  by  said 
insurance  companies,  respectively,  to  said  John  Spry  Lum- 
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bcr  Company,  because  of  mistakes  made  in  the  descriptions 
of  the  location  of  the  property  intended  to  be  covered  by 
said  policies,  respectively,  and  to  enjoin  the  prosecution  of 
certain  actions  at  law  which  had  been  commenced  against 
the  said  insurance  companies  by  said  John  Spry  Lumber 
Company  to  recover  for  losses  by  fire  of  the  property 
claimed  to  be  covered  by  said  policies.  The  defendant  an- 
swered said  bill,  and  there  was  a  trial  before  the  court,  and 
a  decree  was  entered  dismissing  the  bill  for  want  of  equity, 
which  decree  has  been  affirmed  by  the  Appellate  Court  for 
the  First  District,  and  a  writ  of  error  has  been  sued  out 
from  this  court  by  the  National  Union  Fire  Insurance  Com- 
pany and  the  Virginia  State  Insurance  Company  to  review 
the  judgment  of  the  Appellate  Court. 

It  appears  from  the  pleadings  and  proofs  that  at  the 
time  said  insurance  policies  were  issued  the  defendant  was 
in  the  possession  of  a  certain  mill  and  lumber  yard  located 
on  the  east  side  of  Ashland  avenue,  north  of  the  west 
branch  of  the  south  branch  of  the  Chicago  river,  in  the  city 
of  Chicago;  that  Geofge  E.  Spry,  who  was  the  secretary 
and  treasurer  of  the  John  Spry  Lumber  Company,  gave  to 
S.  F.  Requa  &  Sons,  who  were  in  the  insurance  business  in 
the  city  of  Chicago,  a  verbal  order  to  send  the  John  Spry 
Lumber  Company  "some  insurance  on  the  east  side;"  that 
S.  F.  Requa  &  Sons  not  being  able  to  furnish  all  the  insur- 
ance desired  by  the  John  Spry  Lumber  Company  in  in- 
surance companies  which  they  represented,  applied  to  the 
agents  representing  the  complainant  insurance  companies  in 
Chicago  for  insurance  on  the  property  of  said  John  Spry 
Lumber  Company  in  accordance  with  the  order  of  Mr.  Spry, 
and  the  insurance  policies  in  controversy  were  issued  by 
said  insurance  companies,  respectively.  The  Queen  Insur- 
ance Company  issued  one  policy  for  $1000  and  one  for 
$750,  and  the  National  Union  Fire  Insurance  Company  is- 
sued one  policy  for  $1500  and  the  Virginia  State  Insurance 
Company  issued  one  policy  for  $500,  and  delivered  the  same 
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to  S.  F.  Requa  &  Sons  and  charged  the  premiums  to  said 
S.  F.  Requa  &  Sons,  who  delivered  said  insurance  policies 
to  the  John  Spry  Lumber  Company  and  collected  the  pre- 
miums from  said  lumber  company  thereafter,  and  turned 
over  said  premiums  to  the  agents  of  said  insurance  compa- 
nies, respectively,  less  the  usual  commissions  on  that  class 
of  business,  which  were  retained  by  said  S.  F.  Requa  & 
Sons.  The  property  covered  by  said  insurance  policies  was 
described  in  all  of  said  policies  as  being  "on  lumber,  lath, 
shingles,  pickets,  posts,  timber,  hardwood  flooring,  or  other 
merchandise  not  more  hazardous,  their  own  or  held  by  them 
in  trust  or  on  commission  or  sold  but  not  delivered,  all  con- 
tained in  their  yard,  or  in  buildings,  sheds  or  cars  on  track 
in  said  yard,  situated  on  the  east  side  of  Ashland  avenue, 
extending  north  from  the  west  branch  of  the  south  branch 
of  the  Chicago  river,  Chicago,  Illinois."  One  or  more  of 
the  policies  were  renewed,  and  the  premium  paid  for  said 
insurance  and  upon  said  renewals  was  at  the  rate  of  $4.84 
per  $100  of  insurance.  On  the  sixth  day  of  October,  1905, 
and  while  the  policies  sought  to  be  reformed  were  in  force, 
a  fire  occurred  in  the  mill  of  said  John  Spry  Lumber  Com- 
pany located  in  its  yard  "situated  on  the  east  side  of  Ash- 
land avenue,  extending  north  from  the  west  branch  of  the 
south  branch  of  the  Chicago  river,  Chicago,  Illinois,"  and  a 
large  amount  of  lumber  belonging  to  the  John  Spry  Lum- 
ber Company  of  the  character  covered  by  said  insurance  . 
policies,  respectively,  was  destroyed.  The  defendant  made 
proof  of  loss,  but  said  insurance  companies  declined  to  pay 
said  loss  on  the  ground  that  when  they  issued  said  insur- 
ance policies  they  did  not  intend  to  insure  any  property  of 
the  John  Spry  Lumber  Company  situated  in  said  mill,  or 
situated  south  of  an  open  strip  sixty-five  feet  wide  which 
runs  east  and  west  across  said  lumber  yard  immediately 
north  of  the  said  mill,  and  although  they  admitted  that  the 
description  found  in  said  insurance  policies,  respectively, 
covered  the  property  destroyed,  they  claimed  all  property 
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described  in  said  policies  which  was  contained  in  the  said 
mill  or  situated  in  the  yard  south  of  said  open  strip  was 
included  in  said  insurance  policies,  respectively,  by  mistake, 
whereupon  the  John  Spry  Lumber  Company  brought  ac- 
tions at  law  upon  each  of  said  policies  to  recover  for  said 
loss,  and  this  bill  was  filed. 

It  is  claimed  by  the  insurance  companies  that  at  the 
time  S.  F.  Requa  &  Sons  applied  to  said  insurance  com- 
panies for  insurance  for  and  on  behalf  of  the  John  Spry 
Lumber  Company,  said  firm  represented  to  their  respective 
agents  that  they  wanted  insurance  for  said  John  Spry  Lum- 
ber Company  upon  the  lumber  of  said  company  situated 
upon  that  part  of  its  yard  located  north  of  the  sixty-five 
foot  open  strip,  and  not  upon  the  mill  or  its  contents.  It 
is  also  claimed  that  the  rate  upon  lumber,  etc.,  in  the  mill 
or  situated  south  of  said  sixty-five  foot  open  strip  was  much 
higher  than  the  rate  upon  lumber  piled  upon  the  yard  north 
of  the  sixty-five  foot  open  strip,  which  difference  in  rate 
was  known  to  S.  F.  Requa  &  Sons  and  to  Mr.  Spry  at  the 
time  the  insurance  policies  were  issued,  and  it  is  contended 
those  facts  established  that  a  mistake  was  made  in  the  in- 
surance policies  at  the  time  they  were  issued  and  that  the 
Itmiber  in  the  mill  was  wrongfully  included  in  the  policies. 
This  contention  is  based  mainly  upon  the  view  that  S.  F. 
Requa  &  Sons  were  the  agents  of  the  John  Spry  Lumber 
Company  in  procuring  the  insurance  from  said  insurance 
companies,  and  that  the  John  Spry  Lumber  Company  was 
bound  by  the  representations  and  statements  made  by  S.  F. 
Requa  &  Sons  to  the  agents  of  said  insurance  companies  at 
the  time  said  policies  were  issued.  While  we  do  not  deem 
it  necessary  to  determine  to  what  extent  S.  F.  Requa  & 
Sons  were  the  agents  of  the  John  Spry  Lumber  Company 
in  procuring  said  insurance,  yet  we  think,  if  it  were  con- 
ceded that  such  agency  existed,  the  evidence  found  in  this 
record,  when  taken  as  a  whole,  does  not  make  such  a  case 
as  would  authorize  a  court  of  equity,  after  a  fire  had  oc- 
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curred  and  the  property  covered  by  the  insurance  policies 
had  been  destroyed,  to  reform  said  insurance  policies  in  the 
particulars  prayed  for.  As  we  understand  this  record,  the 
John  Spry  Lumber  Company  had  two  yards, — one  upon  the 
east  and  one  upon  the  west  side  of  Ashland  avenue,  in  the 
city  of  Chicago, — and  that  Mr.  Spry,  at  the  time  he  gave 
the  order  to  S.  F.  Requa  &  Sons  to  send  up  some  insur- 
ance, confined  the  order  to  insurance  "on  the  east  side."  It 
also  appears  that  the  agents  of  the  insurance  companies 
were  familiar  with  the  location  and  situation  of  the  yards 
of  the  John  Spry  Lumber  Company,  knew  of  the  mill  and 
its  location  in  the  yard  and  of  the  sixty-five  foot  open  strip 
and  the  portion  of  the  yard  north  of  said  open  strip,  and 
the  kind  and  quality  of  lumber  and  material  kept  in  the  mill 
and  stored  in  the  yard;  that  they  not  only  had  personal 
knowledge  upon  that  subject,  but  that  each  company  kept 
in  its  office  maps  and  plats  and  other  data  which  showed 
the  entire  situation  of  the  John  Spry  Lumber  Company's 
yard  and  the  lumber  and  other  material  kept  and  stored 
therein.  It  also  appears  that  the  John  Spry  Lumber  Com- 
pany had  prepared  a  special  form  which  was  to  be  used  in 
effecting  insurance  in  their  yard  "on  the  east  side,"  which 
is  as  follows: 

"John  Spry  Lumber  Company, 

"$ On  lumber,  lath,  shingles,  pickets,  posts,  timber,  hard- 
wood flooring,  or  other  merchandise  not  more  hazardous,  their  own 
or  held  by  them  in  trust,  or  on  commission,  or  sold  but  not  deliv- 
ered, all  contained  in  their  yard, /)r  in  buildings,  sheds  or  cars  on 
track  in  said  yard,  situated  on  the  east  side  of  Ashland  avenue,  ex- 
tending north  from  the  west  branch  of  the  south  branch  of  the 
Chicago  river,  Chicago,  Illinois. 

"Other  insurance  permitted  until  required. 

"Warranted  by  assured  that  streets  shall  be  kept  clear  of  lum- 
ber; that  piles  of  lumber  shall  not  exceed  thirty-five  feet  in  height; 
that  there  shall  be  maintained  a  clear  space  of  sixty-five  feet  north 
of  main  part  of  mill." 

— and  which  had  been  in  use  for  several  years  in  the  city 
of  Chicago  by  the  John  Spry  Lumber  Company  in  effecting 
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insurance  upon  its  property  situated  on  the  east  side  and 
was  familiar  to  the  agents  of  said  insurance  companies  at 
the  time  and  long  prior  to  the  time  said  policies  were  is- 
sued ;  that  when  S.  F.  Requa  &  Sons  applied  for  said  in- 
surance they  had  with  them,  or  shortly  thereafter  sent  to 
said  insurance  companies,  respectively,  copies  of  said  form 
in  triplicate,  one  copy  of  which  was  attached  to  the  policy 
delivered  to  the  insured,  one  copy  of  which  was  attached  to 
the  binder  or  office  copy  retained  by  the  insurance  company 
in  its  Chicago  office,  and  one  copy  of  which  was  sent  to  the 
insurance  company's  home  office.  It  would  therefore  seem 
clear  that  if  S.  F.  Requa  &  Sons  were  the  agents  of  the 
John  Spry  Lumber  Company,  their  agency  was  limited  to 
procuring  insurance  on  the  east  side,  which  would  include 
the  entire  yard  upon  the  east  side  of  Ashland  avenue,  and 
that  the  insurance  was  to  be  issued  in  accordance  with  the 
form  which  was  in  the  possession  of  S.  F.  Requa  &  Sons 
and  which  was  delivered  to  said  insurance  companies  by 
S.  F.  Requa  &  Sons  prior  to  the  time  said  policies  were  is- 
sued, and  that  the  agents  of  said  insurance  companies,  at 
the  time  said  policies  were  issued,  had  full  notice  that  the 
policies  were  to  be  issued  in  accordance  with  the  form  de- 
livered to  them  by  S.  F.  Requa  &  Sons.  Mr.  Spry  testified 
he  gave  an  order  for  insurance  on  the  east  side,  and  S.  F. 
Requa  &  Sons  presented  to  the  agents  of  the  insurance  com- 
panies issuing  said  insurance  a  form  for  insurance  on  the 
east  side,  and  the  policies  were  issued  upon  lumber  and 
other  material  situated  on  the  east  side. 

The  law  is  well  settled  that  when  a  party  dealing  with 
an  agfent  has  notice  of  the  scope  and  extent  of  the  agent's 
authority,  especially  where  the  agent  is  a  special  agent,  and 
his  authority  is  evidenced  in  writing,  he  is  bound  by  such 
notice,  and  cannot  bind  the  principal  by  dealing  with  such 
agent  beyond  and  outside  the  scope  of  the  agent's  authority. 
It  is  apparent,  therefore,  if  S.  F.  Requa  &  Sons  applied  to 
said  insurance  companies  for  insurance  on  the  east  side 
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upon  the  form  which  was  in  'conimon  use  for  that  property, 
and  the  insurance  companies  issued  insurance  in  that  form, 
which  was  delivered  to  and  paid  for  by  the  John  Spry  Lum- 
ber Company,  they  ought  not  to  be  permitted  by  a  court 
of  equity  to  have  the  policies  thus  issued  changed  so  as  to 
cover  only  a  part  of  the  property  of  the  John  Spry  Lum- 
ber Company  situated  "on  the  east  side,"  after  a  fire  had 
occurred,  on  the  ground  that  S.  F.  Requa  &  Sons  stated  to 
their  agents  at  the  time  the  insurance  policies  were  issued, 
that  they  desired  insurance  only  upon  that  part  of  the  prop- 
erty of  the  John  Spry  Lumber  Company  situated  north  of 
the  sixty-five  foot  open  strip  and  that  th^  form  of  policy 
presented  by  them  did  not  mean  what  it  clearly  appeared 
to  mean  upon  its  face,  and  by  reason  of  the  further  fact 
that  the  rate  charged  did  not  cover  the  property  destroyed 
by  fire  but  only  covered  property  situated  north  of  the  open 
strip.  To  reform  the  policies  upon  such  evidence,  and  after 
a  fire,  would  work,  or  might  work,  a  great  injustice  upon 
the  John  Spry  Lumber  Company,  who,  the  evidence  shows, 
never  authorized  S.  F.  Requa  &  Sons  to  take  out  any  in- 
surance except  upon  its  property  on  the  east  side  and  never 
authorized  S.  F.  Requa  &  Sons  to  make  the  statement  that 
all  the  insurance  they  desired  was  upon  property  upon  the 
north  side  of  the  open  strip,  and  that  said  John  Spry  Lum- 
ber Company  had  no  notice  of  the  statements  claimed  to 
have  been  made  by  S.  F.  Requa  &  Sons,  or  that  the  insur- 
ance companies  claimed  that  the  policies  issued  by  them  only 
covered  property  located  north  of  the  open  strip,  until  after 
the  fire  had  occurred  and  their  property  located  in  the  mill 
been  destroyed.  If  the  agents  of  the  insurance  companies 
were  misled  by  S.  F.  Requa  &  Sons  they  ought  not  to  have 
been  misled,  as  they  knew  as  fully  the  situation  of  the  prop- 
erty as  S.  F.  Requa  &  Sons,  and  were  as  well  acquainted 
with  the  form  of  policy  they  were  issuing  as  were  S.  F. 
Requa  &  .Sons  or  the  John  Spry  Lumber  Company. 
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While  a  court  of  equity  will  relieve  a  party  from  a  mis- 
take where  the  mistake  is  mutual  or  when  brought  about  by 
the  fraud  of  the  opposite  party,  it  will  not  relieve  a  party 
from  a  mistake  which  is  the  result  of  his  own  negligence. 
In  Roberts  v.  Hughes,  8i  111.  130,  it  was  held  a  court  of 
equity  will  not  relieve  a  party  from  the  results  of  his  own 
negligence  when  the  channels  of  information  are  open  to 
him  and  no  fraud  or  deception  is  practiced  upon  him.  And 
in  Farrell  v.  Bouck,  60  Neb.  771,  it  was  said  (p.  773)  : 
"Those  who  suffer  in  consequence  of  their  own  culpable 
inertness  are  without  remedy.  The  law  aids  the  vigilant, — 
not  the  indolent  and  listless."  The  policies  were  issued  sev- 
eral months  before  the  fire  occurred,  and  during  the  time 
that  intervened  between  their  issuance  and  the  time  of  the 
fire  copies  thereof  were  in  the  possession  of  the  insurance 
companies,  and  said  insurance  companies  were  bound  to 
know  what  provisions  policies  issued  by  them  contained  and 
what  property  they  covered,  and  if  they  were  honestly  mis- 
taken as  to  ,the  property  which  the  policies  covered,  they 
should  have  discovered  such  mistakes  and'  then  moved 
promptly  for  a  correction  of  the  policies,  and  not  waited 
until  after  the  property  covered  by  the  policies  had  been  de- 
stroyed by  fire  before  filing  their  bill  for  a  refbrmation  of 
said  policies. 

It  was  stipulated  in  the  trial  court  that  the  questions  of 
misjoinder  of  complainants  and  that  the  bill  was  multifari- 
ous would  not  be  raised.  The  Appellate  Court  considered 
the  case,  in  view  of  such  stipulation,  upon  the  merits,  and 
we  have  reviewed  the  judgment  of  the  Appellate  Court  upon 
the  merits. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Justin  K.  Wirzbicky,  Appellant,  vs.  Albert  Dranicki 
et  al.  Appellees. 

Opinion  Hied  June  i8,  ipo8. 

1.  Appeals  and  errors — party  must  show  that  master's  Ending, 
approved  by  chancellor,  was  against  the  weight  of  evidence.  One 
who  has  the  burden  of  proof  in  a  chancery  case  upon  a  question  of 
fact  must  make  it  appear,  on  appeal,  that  the  adverse  finding  of  the 
master,  which  was  approved  by  the  chancellor,  was  against  the 
preponderance  of  the  evidence,  otherwise  his  exception  to  such 
finding  will  be  held  to  have  been  properly  overruled. 

2.  Masters  in  chancery — master's  claim  should  show  the  time 
consumed  in  various  matters.  A  claim  of  the  master  in  chancery 
in  counties  of  the  third  class  for  services  in  examining  questions  of 
law  and  fact  and  reporting  his  conclusions  should  be  properly  item- 
ized, and  should  show  the  time  employed  by  him  in  the  examination 
of  questions  of  law  and  fact  and  in  preparing  his  report  of  such 
findings  and  conclusions.  (Fitchburg  Steam  Engine  Co.  v.  Potter, 
211  111.  138,  followed;  Gottschalk  v.  Noyes,  225  id.  94,  referred  to 
as  containing  a  properly  itemized  claim.) 

3.  Same — Supreme  Court  will  allow  nothing  for  services  of  mas- 
ter covered  by  gross  charge.  Where  a  charge  is  made  by  a  master 
in  chancery  in  a  lump  sum  for  "hearing  arguments  and  examining 
questions  in  issue  and  reporting  conclusions  thereon,"  the  Supreme 
Court  will  not  make  an  examination  of  his  report  for  the  purpose 
of  attempting  to  state  correctly  the  items  covered  by  the  charge, 
the  time  given  to  each  service  and  the  amount  to  be  allowed  there- 
for, but  will  allow  nothing  on  account  of  the  services  covered  by 
the  gross  charge. 

4.  Same — fact  that  chancellor  has  approved  master^s  charge  is 
zvithout  special  weight.  The  chancellor's  approval  and  allowance 
of  the  charge  made  by  the  master  in  chancery  for  examining  ques- 
tions in  issue,  hearing  arguments  and  reporting  conclusions  have 
no  greater  weight  than  his  conclusions  on  other  propositions  of  like 
character,  and  litigants  are  entitled  to  the  judgment  of  the  Supreme 
Court  as  to  the  reasonableness  of  the  charge. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

This  is  an  appeal  by  Justin  K.  Wirzbicky  from  a  decree 
of  the  circuit  court  of  Cook  county  dismissing,  for  want  of 
equity,  a  bill  filed  by  him  in  that  court  on  November  9,  1906, 
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against  Albert  Dranicki,  Charles  A.  Churan,  Louis  F.  Hop- 
kins, and  others,  appellees,  by  which  he  sought  to  have  va- 
cated a  certain  judgment  theretofore  recovered  against  him 
by  Dranicki  and  later  assigned  to  Churan,  and  to  have  can- 
celed and  set  aside  certain  conveyances  affecting  the  title 
to  real  estate  alleged  to  be  owned  by  him  in  the  city  of 
Chicago. 

The  bill,  as  amended,  avers  that  the  appellant,  when  the 
bill  was  filed,  and  at  all  times  mentioned  in  the  bill,  was  the 
owner  in  fee  simple  of  certain  real  estate  known  as  No.  4559 
South  Hermitage  avenue,  in  the  city  of  Chicago,  and  that 
at  all  of  said  times  he  had  been  in  the  open,  notorious  and 
undisputed  possession  of  the  same,  claiming  to  be  the  owner 
thereof ;  that  on  August  6,  1904,  he  entered  into  an  agree- 
ment with  Dranicki  to  perform  work  and  labor  upon  said 
premises,  and  that  in  consideration  of  said  agreement  ap- 
pellant then  and  there  executed  and  delivered  to  Dranicki 
a  certain  judgment  note  for  the  sum  of  $500;  that  after 
receiving  said  note  Dranicki  neglected  and  refused  to  per- 
form said  work  or  any  part  thereof,  which  was  the  sole 
and  only  consideration  for  said  note;  that  afterwards,  on 
March  27,  1905,  the  said  Dranicki,  falsely  pretending  to  be 
the  owner  of  said  note,  procured  judgment  to  be  confessed 
and  entered  thereon  in  the  circuit  court  of  Cook  county 
against  appellant  for  the  sum  of  $556.50  and  costs  of  suit; 
that  at  the  time  said  judgment  was  obtained  appellant  had 
no  notice  of  said  suit  or  proceedings,  and  that  he  did  not 
know  of  the  entry  of  said  judgment,  or  of  the  execution  of 
the  deeds  hereinafter  mentioned,  until  about  the  time  this 
bill  was  filed. 

The  bill  further  avers  that  on  June  i,  1905,  one  Pearl  G. 
Corey  obtained  a  decree  of  foreclosure  in  the  superior  court 
of  Cook  county  against  appellant,  and  the  property  above 
described  was  ordered  sold  to  satisfy  said  decree;  that  on 
June  30,  1905,  the  said  premises  were  sold  and  a  certificate 
of  sale  issued  to  the  said  Pearl  G.  Corey;   that  thereafter, 
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and  before  twelve  months  from  the  date  of  said  sale,  the 
said  Corey  assigned  said  certificate  of  sale  to  Felix  Wirz- 
bicky  (a  brother  of  the  complainant)  and  Steeny  Smailis, 
who  since  said  time  have  been  the  owners  thereof ;  that  be- 
fore the  expiration  of  said  twelve  months  appellant  entered 
into  an  agreement  with  said  Felix  Wirzbicky  and  Steeny 
Smailis  to  keep  and  hold  said  certificate  of  sale  in  trust  for 
and  to  deliver  the  same  to  him  upon  the  payment  to  them 
of  a  certain  sum  of  money;  that  on  March  27,  1905,  said 
Dranicki,  Churan  and  Hopkins,  each  of  whom  knew  that 
there  was  no  consideration  for  said  judgment  note,  formed 
a  fraudulent  conspiracy  to  cheat  appellant  out  of  said  prem- 
ises, and,  acting  in  collusion,  caused  said  judgment  obtained 
by  Dranicki  to  be  assigned  to  Churan,  and  on  June  30,  1906, 
an  execution  to  be  issued  thereon  against  the  appellant  and 
placed  in  the  hands  of  the  sheriff  of  Cook  county,  and  there- 
after paid  to  the  said  sheriff,  for  the  purpose  of  redeeming 
from  the  foreclosure  sale,  the  sum  of  $1879.78,  being  the 
sum  mentioned  in  said  certificate  of  sale,  with  interest  there- 
on from  the  date  of  said  certificate,  and  caused  said  sheriff 
to  endorse  on  said  execution  a  levy  upon  said  premises,  to 
make  sale  of  the  same  under  said  levy  and  to  execute  a  cer- 
tain deed,  by  means  of  which  the  said  premises  were  con- 
veyed by  said  sheriff  to  Churan,  which  deed  was  afterwards 
recorded  in  the  recorder's  office  of  Cook  county  on  Octo- 
ber 25,  1906;  that  on  said  last  mentioned  date,  in  pursuance 
of  said  conspiracy,  Churan  pretended  to  convey  the  said 
premises  by  a  certain  deed  to  Louis  F.  Hopkins,  which  deed 
was  also  thereafter  recorded  in  said  recorder's  office;  that 
said  conveyance  to  Hopkins  and  the  pretended  assignment  of 
said  judgment  to  Churan  were  each  without  consideration, 
and  that  the  levy  made  by  said  sheriff  upon  said  premises 
and  the  deed  executed  by  him  to  Churan  are  null  and  void 
and  but  clouds  upon  appellant's  title ;  that  said  Felix  Wirz- 
bicky and  Steeny  Smailis  still  hold  said  certificate  of  sale  in 
trust  for  appellant  and  have  never  accepted  nor  received  any 
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money  whatsoever  in  redemption  from  said  sale;  that  the 
said  Dranicki,  Churan  and  Hopkins  have  caused  a  petition 
to  be  filed  in  the  foreclosure  suit  still  pending  in  the  said 
superior  court,  praying  that  said  court  issue  a  writ  of  as- 
sistance to  place  said  Hopkins  in  possession  of  said  prem- 
ises under  said  pretended  conveyance  to  him ;  that  by  means 
of  said  pretended  proceedings  to  redeem  from  the  fore- 
closure sale,  the  said  Dranicki,  Churan  and  Hopkins,  acting 
in  pursuance  of  said  conspiracy,  are  harassing,  annoying 
and  disturbing  appellant,  and  trying  to,  and  will,  evict  him 
from  said  premises  unless  restrained  from  so  doing  by  the 
said  circuit  court.  The  bill  prays  that  the  conveyance  of 
said  premises  by  the  sheriff  of  Cook  county  to  Churan,  and 
the  conveyance  by  Churan  to  Hopkins,  and  the  judgment 
against  appellant,  and  all  the  proceedings  thereunder,  may 
be  set  aside,  canceled,  vacated  and  held  to  be  but  clouds 
upon  appellant's  title. 

Dranicki  and  Churan  answered,  denying  that  appellant 
was  the  owner  in  fee  simple  of  the  premises  at  the  time  of 
the  filing  of  his  bill ;  admitting  that  on  or  about  August  6, 
1904,  Dranicki  entered  into  an  agreement  with  appellant 
to  do  the  carpenter  work  on  a  certain  building  then  in  pro- 
cess of  construction  on  said  premises,  for  the  sum  of  $1400; 
averring  that  appellant  paid  Dranicki,  on  account  of  said 
agreement,  all  but  the  sum  of  $500  in  cash,  and  that  in  lieu 
thereof,  on  or  about  January  5,  1905,  the  appellant  gave 
to  Dranicki  the  promissory  note  for  the  sum  of  $500,  due 
April  5,  1905 ;  denying  that  Dranicki,  after  receiving  said 
note,  refused  or  neglected  to  perform  his  contract  or  the 
work  or  labor  for  which  said  note  was  given ;  denying  that 
the  sole  and  only  consideration  for  said  note  was  the  agree- 
ment to  perform  work  and  labor,  and  denying  that  appel- 
lant has  never  received  any  consideration  for  said  note; 
averring  that  said  agreement  was  almost  entirely  carried 
out  when  said  note  was  delivered,  and  the  remainder  of  the 
work,  or  as  much  thereof  as  Dranicki  was  permitted  by  ap- 
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pellant  to  perform,  was  fully  completed  by  him;  averring 
that  Dranicki  was  the  bona  Hde  holder  and  owner  of  said 
note,  and  as  such,  on  March  27,  1905,  caused  said  judg- 
ment to  be  entered  thereon ;  admitting  title  thereunder  was 
acquired  by  Hopkins  through  redemption  proceedings  men- 
tioned in  the  bill;  denying  that  appellant  did  not  know  of 
the  entry  of  said  judgment  until  about  the  time  of  the  com- 
mencement of  this  suit,  but  averring  that  shortly  after  the 
entry  thereof,  and  on  divers  other  occasions  since  that  time, 
he  admitted  that  he  knew  of  the  same.  The  answer  admits 
that  Churan  executed  and  delivered  to  Hopkins  a  quit-claim 
deed  for  the  premises  conveyed  to  him  by  the  sheriff  but 
denies  that  said  conveyance  to  Hopkins  was  without  con- 
sideration, and  avers  that  Hopkins  paid  to  Churan  therefor 
the  sum  of  $2379.78,  and  denies  that  appellant  is  entitled 
to  have  the  judgment,  or  any  of  the  said  deeds,  annulled  or 
vacated,  or  is  entitled  to  any  of  the  relief  prayed. 

To  the  amended  bill  Hopkins  filed  an  answer,  which 
was  substantially  the  same  as  the  answer  of  Dranicki  and 
Churan.  Later  a  cross-bill  was  filed  by  Hopkins,  which 
avers  that  he  is  the  legal  owner  of  the  premises  here  in 
dispute  and  has  been  entitled  to  the  possession  of  the  same 
since  October  25,  1906;  that  he  is  entitled  to  the  rents  and 
profits  of  the  said  premises  since  that  time.  The  cross-bill 
prays  that  the  title  may  be  confirmed  in  Hopkins,  and  for 
general  relief.  An  answer  to  the  cross-bill  was  interposed, 
replications  were  filed  and  the  cause  was  referred  to  the 
master  to  take  the  evidence  and  report  his  conclusions  of 
law  and  fact.  The  master  took  the  testimony,  and  reported 
that  on  May  17,  1904,  the  premises  in  question  were  con- 
veyed to  appellant  for  a  consideration  of  $1300,  and  that 
on  August  6,  1904,  he  made  a  contract  with  Dranicki  to  do 
the  carpenter  work  on  a  building  then  being  erected  dn  said 
premises,  for  the  sum  of  $1400;  that  on  November  17, 
1904,  after  $150  had  been  paid  to  Dranicki  on  said  contract, 
a  second  agreement  was  entered  into  by  appellant,  Dranicki 
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and  A.  Holinger  &  Co.,  whereby  that  firm  agreed  to  pay 
Dranicki  the  stun  of  $750  on  account  of  said  contract  for 
appellant,  and  Dranicki  agreed  to  waive  his  right  to  a  me- 
chanic's lien  and  to  accept  a  note  from  appellant  for  the 
sum  of  $500  in  lieu  of  balance  due  under  said  contract,  to 
be  paid  when  the  carpenter  work  was  finished;  that  the 
said  $750  was  paid  by  Holinger  &  Co.  to  Dranicki,  and  that 
on  January  5,  1905,  appellant  executed  and  delivered  to 
Dranicki  a  judgment  note  for  $500;    that  on  March  27, 

1905,  a  judgment  was  entered  upon  said  note  in  the  cir- 
cuit court  of  Cook  county  against  appellant,  in  favor  of 
Dranicki,  for  the  sum  of  $556.50,  which  included  an  at- 
torney's fee  of  $50,  and  that  said  judgment  was  later  as- 
signed to  Churan;  that  said  note  was  evidently  received 
by  Dranicki  for  work  done  and  to  be  done  and  that  it  was 
voluntarily  given  by  the  appellant;  that  appellant  has  not 
shown  that  Dranicki  did  not  substantially  carry  out  his  con- 
tract; that  on  May  8,  1906,  Pearl  G.  Corey  assigned  and 
transferred  to  Felix  Wirzbicky  and  Steeny  Smailis  the  mas- 
ter's certificate  of  sale  of  said  premises,  and  that  on  that 
date  they  entered  into  an  agreement  with  appellant  to  hold 
the  said  certificate  for  a  period  of  two  years,  during  which 
time  appellant  could  redeem  the  same  from  them  upon  the 
pa)rment  of  $2200;  that  no  redemption  from  the  master's 
sale  having  been  made  within  one  year,  on  September  24, 

1906,  the  execution  issued  on  said  judgment  against  appel- 
lant was  placed  in  the  hands  of  the  sheriff  to  execute ;  that 
on  the  same  day,  Churan,  who  had  become  the  assignee 
of  the  Dranicki  judgment,  paid  to  the  sheriff  the  sum  of 
$1879.78  for  redemption  of  said  premises  from  said  mas- 
ter's sale,  and  that  a  certificate  of  redemption  was  issued 
and  the  said  premises  sold  to  Churan  at  sheriff's  sale  for 
$1904.52,  the  amount  of  the  money  required  to  redeem, 
with  interest  and  costs;  that  Churan  afterwards,  in  con- 
sideration of  the  sum  of  $2379.80,  delivered  to  Hopkins  a 
deed  of  conveyance  of  said  property,  which  was  recorded 
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on  October  25,  1906.  The  master  further  found  that  ap- 
pellant had  failed  to  prove  his  case  as  alleged  in  the  bill, 
and  recommended  that  the  original  bill  be  dismissed  for 
want  of  equity  and  that  relief  be  granted  cross-complainant 
as  prayed  by  him  in  his  cross-bill. 

Objections  to  the  master's  report  were  overruled.  Later 
the  chancellor  ordered  that  they  stand  as  exceptions,  and  on 
March  2,  1908,  the  court  entered  a  decree  approving  the 
report,  finding  the  facts  as  did  the  master,  dismissing  the 
original  bill  for  want  of  equity,  finding  the  equities  with 
the  complainant  in  the  cross-bill,  and  directing  that  posses- 
sion of  the  premises  be  delivered  to  the  cross-complainant. 

It  appears  from  the  record  that  some  time  during  the 
summer  of  1904  appellant  decided  to  build  a  three-story 
brick  building  on  the  premises  in  question.  In  order  to 
raise  the  money  necessary  to  erect  the  building  he  obtained 
a  loan  of  $8000  from  A.  Holinger  &  Co.,  which  he  secured 
by  executing  a  trust  deed  on  the  said  premises  to  that  firm. 
That  note  has  not  yet  been  paid  and  the  trust  deed  securing 
it  is  still  a  lien  on  the  premises.  Thereafter,  and  prior  to 
the  entry  of  the  judgment,  appellant  borrowed  $1500  and 
secured  the  same  by  a  mortgage  on  the  premises,  subject  to 
the  trust  deed,  and  it  is  this  mortgage  for  $1500  which  has 
been  foreclosed. 

The  master,  in  his  report,  included  the  following  state- 
ment of  his  fees,  which  amount,  and  five  dollars  in  addition 
thereto,  were  allowed  to  him  by  the  decree : 

To  587  pages  of  testimony,  at  15  cents  per  hundred  words.  .$220.00 
To  hearing  arguments  and  examining  questions  in  issue  and 

reporting  conclusions  thereon 200.00 


Total $420.00 

It  is  contended  by  appellant  (i)  the  court  erred  in  not 
finding  that  the  consideration  for  the  $500  note  failed,  and 
that  the  judgment  procured  thereon,  and  all  the  proceedings 
had  by  virtue  of  the  judgment,  were  null  and  void;    and 
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(2)  the  court  erred  in  not  finding  that  the  master's  fees 
were  illegal  and  excessive,  and  in  fixing  said  fees  at  a  lump 
sum  of  $425. 

Chester  Firebaugh,  and  Henry  W.  Huttmann,  for 
appellant. 

Charles  A.  Churan,  pro  se,  WihUAU  O.  LaMonte, 
and  N.  L.  Blackman,  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Appellant  contended  before  the  master  that  there  had 
been  an  entire  failure  of  consideration  as  to  the  promissory 
note  for  $500  given  by  him  to  Dranicki.  The  master's  find- 
ing upon  the  question  of  fact  so  raised  was  adverse  to  ap- 
pellant and  has  been  approved  by  the  chancellor.  We  have 
patiently  examined  the  testimony  which  bears'  upon  this 
question.  It  is  in  a  state  of  irreconcilable  conflict.  That 
is  explained,  in  part,  perhaps,  by  the  fact  that  several  of 
the  witnesses  were  unable  to  speak  the  English  language 
and  testified  through  an  interpreter.  Appellant  has  not  here 
made  it  appear  that  the  master's  finding  on  this  question  is 
against  the  preponderance  of  the  evidence,  and  as  the  bur- 
den of  proof  was  upon  the  appellant  in  the  circuit  court, 
his  exception  to  the  master's  finding  on  this  phase  of  the 
case  was  properly  overruled.  While  there  is  no  evidence 
in  the  record  that  shows  that  any  execution  was  served  upon 
appellant  or  that  he  had  any  notice  of  the  sale  under  the 
execution,  that  sale  was  not  made  until  more  than  eighteen 
months  after  the  judgment  was  entered,  and  the  proof  sat- 
isfies us  that  appellant  acquired  knowledge  of  the  existence 
of  the  judgment  soon  after  it  was  entered.  There  is  no 
evidence  which  indicates  that  an  inadequate  price  was  ob- 
tained for  the  property  at  the  sheriff's  sale  under  the  judg- 
ment There  is  no  evidence  that  Hopkins,  the  present 
holder  of  the  title,  which  resulted  from  that  sale,  practiced 
any  fraud  upon  appellant  or  was  a  party  to  any  conspiracy 
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or  unlawful  combination  to  do  him  wrong.  On  the  con- 
trary, so  far  as  is  shown  by  the  record,  Hopkins  purchased 
the  property  from  Churan  for  an  adequate  consideration,  in 
the  ordinary  course  of  business.  There  is  no  contention 
that  Churan,  who  owned  the  judgment  when  the  redemp- 
tion was  made,  did  not  have  a  right  to  redeem,  provided 
the  judgment  was  valid.  The  proof  fails  to  show  any 
equity  in  favor  of  appellant. 

The  propriety  of  the  action  of  the  chancellor  in  grants 
ing  by  the  decree  affirmative  legal  relief  to  the  cross- 
complainant  where  no  equitable  relief  was  awarded  to  any 
party  to  the  suit  has  not  been  questioned  by  the  brief  and 
argument  of  appellant  and  will  therefore  not  be  considered 
by  us. 

The  master  properly  itemized  his  claim  for  the  taking 
of  testimony,  the  aggregate  thereof  being  $220.  The  re- 
mainder of  his  claim  for  compensation  is  thus  stated :  "To 
hearing  arguments  and  examining  questions  in  issue  and 
reporting  conclusions  thereon,  $200."  In  Fitchbarg  Steam 
Engine  Co.  v.  Potter,  211  111.  138,  we  said:  "The  claim  of 
the  master  should  therefore  show  the  time  he  was  neces- 
sarily employed  in  the  examination  of  questions  of  law  and 
fact  and  in  preparing  his  report  of  such  findings  and  con- 
clusions." This  claim  does  not  do  this.  No  excuse  is  sug- 
gested for  the  failure  on  the  part  of  the  master  to  comply 
with  the  requirements  of  the  law  as  they  are  indicated  in 
the  opinion  in  that  case.  That  opinion  was  published  more 
than  three  years  ago.  Presumably  the  master  is  familiar 
with  it.  The  law  as  therein  set  forth  should  be  enforced. 
In  Gotfschalk  v.  Noyes,  225  111.  94,  will  be  found  a  state- 
ment of  a  master's  claim  which  was  properly  itemized.  The 
statement  should  be  so  itemized  in  every  case  governed  by 
the  statute  regulating  the  compensation  of  masters  in  coun- 
ties of  the  third  class.  Where,  as  in  this  case,  a  charge  is 
made  by  a  master  in  a  lump  sum,  and  there  is  no  state- 
ment made  by  the  master  from  which  we  can  ascertain  the 
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amount  of  time  he  claims  was  consumed  in  the  performance 
of  each  of  the  duties  covered  by  that  charge,  we  will  not 
in  this  court  enter  upon  an  independent  examination  of  his 
report  for  the  purpose  of  attempting  to  state  correctly  the 
items  covered  by  the  charge,  the  time  given  by  the  master 
to  each  service  and  the  amount  that  should  be  allowed  on 
account  of  each,  in  order  that  he  may  be  decreed  the  sum 
that  could  properly  have  been  allowed  him  had  he  complied 
with  the  law  in  reference  to  stating  his  claim.  In  such  in- 
stance nothing  will  be  allowed  by  us  on  account  of  services 
covered  by  the  gross  charge. 

The  master's  report,  in  its  length  and  the  manner  of 
its  preparation,  is  properly  subject  to  the  same  criticisms 
as  was  the  master's  report  in  Manowski  v.  Stephan,  233 
111.  409. 

Assurances,  such  as  are  found  in  the  briefs  for  appel- 
lees, that  the  chancellor  regarded  the  charge  as  very  rea- 
sonable, are  without  significance.  It  is  to  be  presumed  that 
the  chancellor  in  every  instance  regards  the  amount  allowed 
as  reasonable,  otherwise  he  would  not  decree  its  payment. 
The  litigants  are  entitled  to  our  judgment  as  to  the  reason- 
ableness of  the  charge,  and  the  chancellor's  conclusion  is 
entitled  to  no  more  weight  than  it  would  be  upon  any  other 
proposition  of  like  character. 

It  is  said  the  master's  charge  was  not  objected  to  in  the 
circuit  court.  The  decree  does  not  merely  direct  the  taxing 
of  the  fees  claimed  by  the  master  as  shown  by  his  report, 
but  expressly  directs  the  taxation  of  the  sum  of  $425,  which 
is  five  dollars  more  than  the  amount  of  the  claim.  It  is 
evident  that  the  allowance  was  not  made  pro  forma  but  that 
the  matter  actually  received  the  consideration  of  the  chan- 
cellor, and  as  it  is  apparent  from  the  record  that  appellant 
objected  to  each  provision  of  the  decree  which  was  adverse 
to  his  interests,  we  think  the  question  open  to  review. 

The  decree  of  the  circuit  court  will  be  modified  by  strik- 
ing therefrom  the  provision  taxing  the  master's  fee,  and 
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by  inserting  in  lieu  thereof  the  language  following,  to-wit: 
"The  fees  of  the  master  in  chancery  for  taking  and  report- 
ing testimony  at  15  cents  per  hundred  words,  aggregating 
$220,  will  be  taxed  as  costs.  No  other  fees  will  be  allowed 
him  herein."  In  all  other  respects  the  decree  of  the  circuit 
court  will  be  affirmed.        ^^^^^^  ^^^.^^^  ^^^  ^^^^^^ 


MYRTI.E  Hackett,  Appellee,  vs.  The  Chicago  City  Rail- 
way Company,  Appellant. 

Opinion  filed  June  18,  ipo8, 

1.  Appeals  and  errors — proviso  to  section  120  of  Practice  act 
construed.  That  portion  of  the  proviso  to  section  120  of  the  Prac- 
tice act  of  1907  stating  that  in  cases  where  the  justices  of  the  Ap- 
pellate Court  are  divided  in  opinion  on  the  law  or  the  facts  the  pro- 
vision of  the  statute  that  the  judgment  of  the  Appellate  Court  shall 
not  be  final  on  the  facts  shall  not  apply  is  limited  by  the  language 
which  precedes  the  proviso,  and  has  no  application  to  cases  where 
the  Appellate  Court  finds  the  facts  to  be  the  same  as  they  were 
found  by  the  trial  court. 

2.  Same — provision  that  the  Supreme  Court  may  review  facts 
where  Appellate  Court  is  divided  is  unconstitutional.  That  part  of 
the  proviso  to  section  120  of  the  Practice  act  of  1907  respecting  the 
effect  of  a  division  of  opinion  in  the  Appellate  Court  is  unconsti- 
tutional, as  conferring  a  right  upon  an  appellee  in  the  Appellate 
Court  to  have  the  facts  reviewed  by  the  Supreme  Court  where  the 
Appellate  Court  reverses  because  it  differs  with  the  trial  court  on 
the  facts,  provided  the  justices  of  the  Appellate  Court  are  divided 
in  opinion,  and  does  not  confer  a  like  right  upon  an  appellant  in 
case  of  a  similar  division  if  the  Appellate  Court  affirms,  finding  the 
facts  as  the  trial  court  did. 

3.  Trial — when  question  of  defendants  negligence  is  for  the 
jury.  Whether  the  defendant  street  railway  company,  by  its  mo- 
torman,  was  negligent  in  propelling  a  car  at  a  speed  of  seven  or 
eight  miles  an  hour  with  the  brake-chain  so  unwound  that  it  could 
not  be  instantly  applied  is  a  question  of  fact  for  the  jury,  under 
evidence  that  the  car  was  approaching  a  school  from  which  sev- 
eral hundred  children,  many  of  them  less  than  seven  years  old,  had 
just  been  released,  some  of  whom  were  in  the  street  and  crossing 
the  track  to  their  homes. 
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4.  Instructions — instruction  should  not  permit  a  recovery  up- 
on  evidence  of  negligence  not  charged  in  the  declaration.  An  in- 
struction which  directs  a  verdict  for  the  plaintiff,  upon  proof  of 
certain  facts,  if  the  jury  believe  "that  the  accident  causing  the  in- 
jury to  the  plaintiff  was  due  to  want  of  ordinary  care  by  the  de- 
fendant," is  erroneous  in  permitting  a  recovery  upon  evidence  of 
negligence  not  charged  in  the  declaration.  (Ratner  v.  Chicago 
City  Railway  Co.  233  111.  169,  followed.) 

Caktwright,  C.  J.,  and  Hand  and  VickErs,  J].',  dissenting. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  R.  W.  Wright,  Judge, 
presiding. 

This  was  an  action  on  the  case  brought  by  Myrtle  Hack- 
ett, a  minor,  by  her  next  friend,  in  the  superior  court  of 
Cook  county,  against  the  Chicago  City  Railway  Company, 
the  appellant,  to  recover  damages  for  personal  injuries  sus- 
tained by  the  appellee.  The  declaration  in  three  counts 
charged  the  reckless,  careless,  negligent  and  improper  op- 
eration by  appellant  of  one  of  its  street  cars,  whereby  the 
car  struck  against  appellee  and  injured  her.  The  general 
issue  was  interposed. 

Appellant  operated  a  double  track  electric  street  rail- 
way on  Wallace  street,  in  the  city  of  Chicago.  That  street 
extends  north  and  south  and  intersects  Thirty-third  and 
Thirty-fifth  streets  at  right  angles.  Thirty-third  street  is 
about  three  hundred  yards  from,  parallel  to  and  north  of 
Thirty-iSfth  street.  About  midway  between  the  two  streets 
an  iron  post  had  been  erected  on  the  west  side  of  Wallace 
street  to  indicate  a  stopping  place  for  the  cars.  No  street 
intersects  Wallace  between  Thirty-third  and  Thirty-fifth. 
The  track  farthest  to  the  east  in  Wallace  street  was  used 
by  north-boxmd  cars  and  the  west  track  by  cars  running 
south.  The  east  rail  of  the  east  track  was  fourteen  feet  and 
nine  inches  from  the  curb  or  west  line  of  the  sidewalk  along 
the  east  side  of  the  street.     At  the  time  of  the  accident 
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appellee  was  between  six  and  seven  years  of  age.  She  lived 
with  her  parents  at  the  south-west  corner  of  Thirty-third 
and  Wallace  streets  and  attended  the  McClellan  school, 
which  was  located  at  the  south-east  comer  of  Thirty-fifth 
and  Wallace  streets.  This  school  was  attended  by  about 
twelve  hundred  pupils.  The  injury  occurred  about  noon 
on  September  17,  1901,  just  after  the  pupils  had  been  dis- 
missed from  school  and  were  on  the  way  to  their  homes. 
After  leaving  the  school  building  appellee  walked  north 
with  a  companion  of  about  the  same  age,  on  the  walk  on 
the  east  side  of  Wallace  street,  until  she  had  reached  a 
point  about  opposite  the  iron  post,  when  she  left  her  com- 
panion, stepped  off  the  curb  and  started  in  a  north-westerly 
direction  across  the  street.  At  this  time  a  car  was  ap- 
proaching from  the  south  on  the  east  track  and  one  was 
approaching  from  the  north  on  the  west  track,  which  passed 
the  north-bound  car  at  a  point  about  opposite  the  iron  post 
Neither  car  stopped  at  that  post.  There  was  nothing  to 
obscure  appellee's  view  of  either  car  and  she  evidently  saw 
the  south-bound  car  approaching.  After  leaving  the  walk 
she  continued  in  a  north-westerly  direction,  looking  back 
towards  her  companion  on  the  sidewalk  at  least  once  until 
she  was  within  a  foot  or  two  of  the  east  rail,  at  a  point 
fifteen  or  twenty  feet  north  of  a  point  directly  east  of  the 
iron  post.  Just  as  she  was  about  to  step  on  the  track  she 
was  struck  by  the  overhang  of  the  north-east  corner  of  the 
north-bound  car  and  thrown  to  the  pavement,  causing  a 
fracture  of  her  skull,  requiring  a  removal  of  a  section  of 
the  bone. 

At  the  north  side  of  Thirty-fifth  street  the  north-bound 
car  had  stopped  to  take  on  passengers,  and  at  the  time  ap- 
pellee left  the  sidewalk  it  was  running  between  seven  and 
eight  miles  an  hour.  The  evidence  tends  to  show  that  the 
motorman  in  charge  of  the  car  rang  the  gong  after  leaving 
Thirty-fifth  street,  and  that  when  appellee  left  the  sidewalk 
he  immediately  threw  off  the  current,  applied  the  brake  and 
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rang  the  bell.  Before  striking  appellee  the  speed  of  the  car 
was  considerably  reduced,  and  it  was  stopped  shortly  after 
passing  the  point  where  the  accident  occurred. 

At  the  dose  of  all  the  evidence  the  court  denied  the 
motion  of  appellant  for  a  peremptory  instruction.  The  trial 
resulted  in  a  verdict  for  $4000  in  favor  of  appellee,  and 
after  overruling  the  motions  of  appellant  for  a  new  trial 
and  in  arrest  of  judgment  the  court  entered  judgment  upon 
the  verdict.  From  that  judgment  an  appeal  was  prosecuted 
by  appellant  to  the  Appellate  Court  for  the  First  District, 
where  the  cause  was  assigned  to  the  branch  court.  There 
the  judgment  of  the  superior  court  was  affirmed  by  a  di- 
vided court,  one  of  the  justices  dissenting,  and  from  the 
judgment  of  that  court  this  appeal  is  prosecuted. 

It  is  urged  by  appellant  that  (i)  the  verdict  is  against 
the  manifest  preponderance  of  the  evidence;  (2)  the  court 
should  have  directed  a  verdict  for  the  defendant;  and  (3) 
the  court  erred  in  passing  on  instructions. 

James  G.  Condon,  and  C.  LeRoy  Brown,  for  appel- 
lant: 

A  street  car  motorman  or  driver,  on  seeing  very  young 
children  standing  in  the  roadway  of  a  street  at  a  sufficient 
distance  away  from  the  course  of  his  car  for  the  car  to 
pass  without  injuring  them,  is  not  required  by  law  to  stop 
or  slacken  speed;  and  if  a  child  leaves  its  position  of  se- 
curity and  runs  into  the  course  of  the  car  at  a  time  when 
the  car  cannot  be  stopped  the  company  is  not  liable.  Stabe- 
nau  V.  Railroad  Co.  155  N.  Y.  511 ;  Railzvay  Co,  v.  Carey, 
56  Ind.  396;  Chilton  v.  Traction  Co.  152  Pa.  425;  Rail- 
way Co.  V.  Adkins,  14  Ky.  425 ;  Fleischman  v.  Railroad  Co. 
174  Pa.  510;  Holdridge  v.  Mendenhall,  108  Wis.  i  \  Coes- 
sens  V.  Railzvay  Co.  136  Mich.  481. 

Where  the  alleged  negligence  of  a  street  car  employee 
consists  of  an  omission  of  duty  suddenly  and  unexpectedly 
arising,  it  is  incumbent  upon  the  plaintiff  to  show  that  the 
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circumstances  were  such  that  the  employee  had  an  oppor- 
tunity to  become  conscious  of  the  facts  giving  rise  to  the 
duty  and  a  reasonable  opportunity  to  perform  it  before  the 
employer  can  be  held  liable.  Traction  Co.  v.  Browdy,  206 
111.  615;   Booth  on  Street  Railways,  sec.  305. 

In  cases  where  the  justices  of  the  Appellate  Court  are 
divided  in  opinion  as  to  the  law  or  the  facts  it  is  the  duty 
of  the  Supreme  Court  to  re-examine  the  case  as  to  the 
weight  of  the  evidence.    Laws  of  1907,  sec.  120,  p.  468. 

No  presumption  of  the  cprrectness  of  the  verdict  arises 
where  the  record  shows  it  may  have  been  effected  by  preju- 
dicial error  on  the  trial.  Railway  Co.  v.  Morgan,  72  111. 
155;  Railway  Co.  v.  Billings,  212  id.  37. 

Whenever  error  is  shown  to  exist  it  will  compel  a  re- 
versal unless  the  record  affirmatively  shows  that  the  error 
was  not  prejudicial.    Crane  Co.  v.  Hogan,  228  111.  338. 

Plaintiff's  instruction  2  was  erroneous  in  authorizing 
recovery  upon  proof  of  any  want  of  care  by  defendant, 
regardless  of  whether  that  negligence  was  charged  in  the 
declaration  or  not.  Such  an  error  is  incurable  and  revers- 
ible in  character.  Railroad  Co.  v.  Levy,  160  111.  385 ;  Rat- 
ner  v.  Railway  Co.  233  id.  169. 

H.  J.  Toner,  (Ouver  R.  Barrett,  and  Ora  E.  Cha- 
PIN,  of  counsel,)  for  appellee: 

Questions  of  fact  are  not  open  to  review  in  this  court 
where  the  judgment  of  the  trial  court  is  affirmed  by  the  Ap- 
pellate Court.    Practice  act  of  1907,  sec.  122. 

Section  120  of  the  Practice  act  has  no  application  where 
the  judgment  of  the  trial  court  is  affirmed  by  the  Appellate 
Court.  A  proviso  affects  only  the  section  to  which  it  is 
added  and  does  not  operate  beyond  the  enacting  clause. 
Gait  her  v.  Wilson,  164  111.  544;  People  v.  Supervisors,  185 
id.  288 ;  26  Am.  &  Eng.  Ency.  of  Law,  679. 

Section  120  of  the  Practice  act  of  1907  is  unconstitu- 
tional, in  that  it  provides  that  the  judgment  of  the  Appel- 
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late  Court  shall  be  final  as  to  the  facts  when  the  judgment 
of  the  lower  court  is  reversed  with  a  finding  of  facts,  but 
makes  no  provision  as  to  the  finality  of  the  finding  of  the 
Appellate  Court  when  the  judgment  of  the  lower  court  is 
affirmed.  Hecker  v.  Railroad  Co.  231  111.  574;  Regan  v. 
Construction  Co.  232  id.  500. 

Where  there  is  a  conflict  in  the  evidence  as  to  the  speed 
of  the  car,  as  to  whether  warning  was  given,  and  as  to  other 
questions  of  fact  from  which  defendant's  negligence  may 
be  inferred,  no  error  can  be  predicated  on  the  action  of  the 
trial  court  in  refusing  to  direct  a  verdict  for  the  defendant, 
and  in  such  cases  the  judgment  of  the  Appellate  Court  af- 
firming the  judgment  of  the  trial  court  is  final.  Railway 
Co.  V.  Ryan,  131  111.  474;  Railway  Co.  v.  Purvis,  193  id. 
454;  Railway  Co.  v.  Tuohy,  196  id.  410;  Railway  Co.  v. 
Loomis,  201  id.  118;  Railway  Co.  v.  Fennimore,  199  id.  9; 
Railway  Co.  v.  Jordan,  215  id.  390. 

Where  all  the  evidence  in  the  record  is  applicable  to  the 
issues  made  by  the  pleadings,  an  instruction  which  permits 
a  recovery  only  in  case  the  jury  "find  from  the  evidence" 
is  not  erroneous  because  of  the  omission  of  a  limitation  to 
the  negligence  charged  in  the  declaration.  Traction  Co.  v. 
Wilson,  217  111.  47. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

In  this  case  the  justices  of  the  Branch  Appellate  Court 
were  divided  in  opinion  and  one  of  them  dissented  from 
the  judgment  entered  in  that  court.  Appellant  urges  that 
the  verdict  of  the  jury  was  against  the  manifest  preponder- 
ance of  the  evidence,  and  regards  section  120  of  the  Prac- 
tice act  of  1907  (Laws  of  1907,  p.  468,)  as  conferring  upon 
this  court  power  to  determine  the  controverted  questions 
of  fact  arising  in  this  case  in  view  of  the  division  of  the 
justices  of  the  Appellate  Court  Appellee  contends,  upon 
the  authority  of  Hecker  v.  Illinois  Central  Railroad  Co.  231 
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111.  574,  that  the  section  in  question  is  special  legislation 
and  unconstitutional  in  so  far  as  it  apparently  confers  that 
power,  for  the  reason  that  the  language  relied  upon  by  ap- 
pellant does  not  give  this  court  power  to  review  the  facts 
in  every  instance  where  the  justices  of  the  Appellate  Court 
are  divided  in  opinion. 

Section  120  reads  as  follows:  "If  any  final  determina- 
tion of  any  cause  or  proceeding  whatever  except  in  chan- 
cery shall  be  made  by  the  Appellate  Court,  as  the  result 
wholly  or  in  part  of  the  finding  of  the  facts,  concerning 
the  matter  in  controversy,  different  from  the  finding  of  the 
court  from  which  such  cause  or  proceeding  was  brought  by 
appeal  or  writ  of  error,  it  shall  be  the  duty  of  such  Appel- 
late Court  to  recite  in  its  final  order,  judgment  or  decree, 
the  facts  as  found ;  and  the  judgment  of  the  Appellate 
Court  shall  be  final  and  conclusive  as  to  all  matters  of  fact 
in  controversy  in  such  cause  or  proceeding:  Provided,  in 
actions  at  law  wliere  the  Appellate  Court  reverses  the  judg- 
ment of  the  trial  court  without  awarding  a  trial  de  novo, 
as  the  result  wholly  or  in  part  of  finding  the  facts  different 
from  the  finding  of  the  trial  court  and  in  cases  where  the 
justices  of  the  Appellate  Court  are  divided  in  (pinion  on 
the  law  or  facts,  and  the  cause  is  taken  by  appeal  or  writ 
of  error  to  the  Supreme  Court,  then  the  provision  that  the 
judgment  of  the  Appellate  Court  shall  be  final  as  to  the  facts, 
shall  not  apply,  and  both  the  facts  and  the  law  shall  stand 
for  review  in  the  Supreme  Court  as  in  the  Appellate  Court." 

In  Hecker  v.  Illinois  Cen4ral  Railroad  Co.  supra,  we 
held  the  section  unconstitutional  in  so  far  as  it  attempted  to 
confer  upon  this  court  the  power  to  review  the  facts  in  cases 
falling  within  the  meaning  of  the  language  above  italicized 
following  the  word  "provided,"  and  if  appellant's  view  of 
the  statute  be  correct,  it  would  now,  in  legal  effect,  read 
as  though  such  italicized  language  was  entirely  stricken  out. 
It  will  be  observed  that  the  part  of  the  section  preceding 
the  proviso  requires  a  finding  of  fact,  which  shall  be  in- 
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corporated  in  the  judgment  of  the  Appellate  Court,  in  all 
cases  where  any  final  determination  of  any  cause  or  pro- 
ceeding, except  in  chancery,  shall  be  made  by  the  Appellate 
Court  as  the  result,  wholly  or  in  part,  of  finding  the  facts 
concerning  the  matter  in  controversy  different  from  the 
finding  of  the  trial  court.  That  portion  of  the  section  only 
applies  where  the  Appellate  Court  finds  the  facts  to  be  dif- 
ferent from  the  finding  of  the  trial  court,  and  where  the 
final  determination  of  the  cause  or  proceeding  in  the  Ap- 
pellate Court  is  one  that  results,  wholly  or  in  part,  from 
such  different  finding  of  facts.  That  portion  of  the  section 
does  not  bear  upon  a  case  where  the  Appellate  Court  finds 
the  facts  to  be  as  they  were  foimd  by  the  trial  court.  The 
section,  therefore,  has  no  application  to  a  case  where  the 
Appellate  Court  finds  the  facts  to  be  as  found  by  the  trial 
court,  unless  the  section  is  extended  to  a  case  of  that  char- 
acter by  the  proviso. 

As  to  the  effect  to  be  given  a  proviso  in  construing  a 
statute  we  said  in  Gaither  v.  Wilson,  164  111.  544:  "A  pro- 
viso affects  only  the  section  to  which  it  is  added.  Its  office 
is  generally  to  except  something,  or  to  qualify  or  restrain 
the  generality  of  the  section,  or  to  exclude  some  possible 
ground  of  misinterpretation.  It  does  not  operate  beyond 
the  enacting  clause,  but  as  an  exception  of  it  or  restraint 
upon  it. — United  States  v.  Dickson,  15  Pet.  141;  Minis  v. 
Ufiited  States,  id.  423 ;  Boon  v.  Juliet,  i  Scam.  258 ;  Spring 
V.  Collector  of  Olney,  78  111.  loi ;  City  of  Chicago  v.  Phoenix 
Ins.  Co.  126  id.  276;  23  Am.  &  Eng.  Ency.  of  Law,  435, 
and  note."  To  this  rule  of  construction,  however,  there  is 
an  exception,  which  is,  that  where  it  plainly  appears  from 
a  consideration  of  the  entire  act  that  the  provision  con- 
sidered was  intended  by  the  legislature  as  an  independent 
enactment,  it  may  be  so  given  effect  without  reference  to 
the  limitations  of  the  preceding  portions  of  the  section  to 
which  it  is  apparently  a  proviso.  {In  re  Day,  181  111.  73; 
Sutherland  on  Stat.  Const,  sec.  223 ;  26  Am.  &  Eng.  Ency. 

Digitized  by  LjOOQIC 


124  Hackett  v.  Chicago  City  Ry.  Co.        [2J5  E 

of  Law, — 2d  ed. — 679.)  Appellant  contends  that  the  clause 
of  the  proviso  upon  which  it  relies  falls  within  the  excep- 
tion to  the  general  rule. 

Section  122  of  the  Practice  act  of  1907  reads  as  follows: 
"The  Supreme  Court  shall  re-examine  cases  brought  to  it 
by  appeal  or  writ  of  error  from  the  Appellate  Courts,  as 
to  questions  of  law  only,  except  as  otherwise  provided  in 
this  act;  and,  in  the  cases  aforesaid,  no  assignment  of  er- 
ror shall  be  allowed  calling  in  question  the  determination  of 
the  inferior  or  Appellate  Courts  upon  controverted  ques- 
tions of  fact  therein." 

Appellant  regards  the  language  now  under  considera- 
tion in  the  proviso  to  section  120  as  being  within  the  words 
"except  as  otherwise  provided  in  this  act,"  found  in  sec- 
tion 122,  precisely  as  though  the  part  of  section  120  fol- 
lowing the  word  "provided"  constituted  an  independent 
section,  and  bases  its  conclusion  principally  upon  the  fol- 
lowing line  of  argument :  The  portion  of  section  120  which 
was  held  to  be  unconstitutional  applied  only  to  actions  at 
law  where  the  Appellate  Court  reversed  the  judgment  of 
the  trial  court  without  awarding  a  trial  de  novo,  as  the 
result,  wholly  or  in  part,  of  a  finding  of  facts  different  from 
that  of  the  trial  court.  Now,  it  is  said  by  appellant  that 
if  that  portion  of  the  proviso  which  follows  that  so  held 
to  be  unconstitutional  applies  only  to  cases  mentioned  in 
the  part  of  section  120  which  precedes  the  proviso,  namely, 
those  causes  and  proceedings  where  a  final  determination 
is  made  by  the  Appellate  Court  as  the  result,  wholly  or  in 
part,  of  a  finding  of  facts  different  from  that  of  the  trial 
court,  then  the  second  clause  of  the  proviso,  upon  which 
appellant  now  relies,  applies  only  to  cases  covered  by  the 
first  part  of  the  proviso,  which  we  have  held  to  be  invalid, 
in  which  event  the  enactment  of  the  last  part  of  the  proviso 
was  entirely  unnecessary,  because,  pursuing  appellant's  rea- 
soning, the  first  part  of  the  proviso,  according  to  legislative 
view,  included  cases  where  the  Appellate  Court  reversed 
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the  judgment  of  the  trial  court  without  awarding  a  trial 
de  novo,  as  tlie  result,  wholly  or  in  part,  of  a  finding  of 
facts  different  from  the  finding  of  the  trial  court,  which 
includes  cases  where  the  judges  of  the  Appellate  Court  all 
agree  as  well  as  cases  where  they  are  divided  in  opinion. 
That  is,  appellant  insists  that  appellee's  contention  leads  to 
the  conclusion  that  the  second  clause  of  the  proviso  covers 
only  actions  at  law  where  the  Appellate  Court  reverses  with- 
out awarding  a  trial  de  novo,  in  which  event  the  second 
clause  of  the  proviso  was  wholly  useless  because  all  actions 
at  law  where  the  Appellate  Court  reversed  without  award- 
ing a  new  trial  were  already  included  in  the  first  clause  of 
the  proviso,  and  it  is  said  the  legislature  must  be  held  to 
have  intended  this  second  clause  to  have  some  eflfect. 

This  argument,  in  its  entirety,  is  founded  upon  the  er- 
roneous presumption  that  the  words  found  in  the  proviso, 
"actions  at  law  where  the  Appellate  Court  reverses  the  judg- 
ment of  the  trial  court  without  awarding  a  trial  de  novo, 
as  the  result  wholly  or  in  part  of  finding  the  facts  differ- 
ent from  the  finding  of  the  trial  court,"  includes  all  causes 
and  proceedings  covered  by  the  following  language  quoted 
from  the  part  of  section  120  which  precedes  the  proviso, 
to-wit:  "If  any  final  determination  of  any  cause  or  pro- 
ceeding whatever  except  in  chancery  shall  be  made  by  the 
Appellate  Court,  as  the  result  wholly  or  in  part  of  the 
finding  of  the  facts,  concerning  the  matter  in  controversy, 
different  from  the  finding  of  the  court  from  which  such 
cause  pr  proceeding  was  brought."  The  language  last 
quoted  includes  causes  or  proceedings  not  included  in  the 
language  quoted  from  the  first  part  of  the  proviso,  and  the 
second  part  of  the  proviso  may  therefore  be  held  to  apply  to 
at  least  certain  of  the  causes  or  proceedings  included  in  the 
portion  of  the  section  which  precedes  the  proviso  and  not 
included  in  the  first  part  of  the  proviso.  The  words  "any 
cause  or  proceeding  whatever,"  which  precede  the  proviso, 
are  of  wider  significance  than  the  words  "actions  at  law," 
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which,  alone,  are  included  in  the  first  clause  of  the  proviso. 
(Brueggemann  v.  Young,  208  111.  181.)  Moreover,  certain 
actions  at  law  are  included  in  the  portion  of  the  section 
preceding  the  proviso  which  are  not  included  in  the  first 
clause  of  the  proviso.  An  example  of  cases  of  that  char- 
acter is  found  in  Morris  v.  Wibaux,  159  111.  627.  In  that 
case  the  plaintiff  in  the  superior  court  of  Cook  county,  upon 
a  trial  without  a  jury,  recovered  a  judgment  against  the 
defendant  for  $54,515.90.  Upon  an  appeal  to  the  Appel- 
late Court  for  the  First  District  by  defendant  cross-errors 
were  assigned,  and  that  court  made  a  finding  of  facts  dif- 
ferent from  the  finding  of  the  superior  court,  and  rendered 
a  judgment  in  the  Appellate  Court  against  the  defendant, 
and  in  favor  of  the  plaintiff,  for  the  sum  of  $62,364.91. 
The  statute  then  in  force  required  the  Appellate  Court  to 
make  a  finding  of  facts  in  the  causes  to  which  it  applies 
under  the  same  circumstances  as  does  the  present  law  in 
the  causes  and  proceedings  to  which  it  applies.  The  de- 
fendant then  appealed  to  this  court  and  here  contended  that 
the  case  was  not  one  in  which  the  Appellate  Court  was  au- 
thorized to  incorporate  in  its  judgment  a  finding  of  facts. 
This  court  held,  however,  that  the  finding  of  facts  was 
properly  incorporated  in  the  judgment  under  the  provi- 
sions of  the  statute,  saying:  "The  facts,  in  part,  were 
found  different  by  the  Appellate  Court  from  what  they  were 
found  by  the  trial  court  and  the  Appellate  Court  found  on 
all  the  material  issues  in  the  case.  We  are,  therefore,  bound 
by  that  finding."  In  discussing  the  question  whether  or 
not  the  case  was  one  in  which  the  Appellate  Court  should 
have  found  tlie  facts  it  was  said :  "There  may  be  a  differ- 
ent finding  of  facts  by  the  Appellate  Court  from  the  trial 
court  without  its  being  an  absolute  reversal,"  and  the  judg- 
ment of  the  Appellate  Court  in  that  case  was  by  this  court 
affirmed.  It  follows,  therefore,  that  not  even  every  action 
at  law  in  which  a  final  determination  is  "made  by  the  Ap- 
pellate Court  as  the  result  wholly  or  in  part  of  the  finding 
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the  facts  ♦  ♦  ♦  different  from  the  finding"  of  the  trial 
court  is  an  action  at  law  "where  the  Appellate  Court  re- 
verses the  judgment  of  the  trial  court  without  awarding  a 
trial  de  novo/' 

We  do  not  think  it  appears,  upon  a  consideration  of  this 
entire  act,  that  this  proviso  is  within  the  exception  to  the 
general  rule  of  construction  that  controls  courts  in  deter- 
mining the  effect  that  shall  be  given  to  a  proviso,  but  that 
it  is  limited  by  the  language  of  that  part  of  section  120 
which  precedes  it,  and  has  no  application  whatever  to  a 
case  where  the  Appellate  Court  finds  the  facts  to  be  the 
same  as  they  were  found  to  be  by  the  trial  court.  That  be- 
ing true,  we  are  by  the  reasoning  in  Hecker  v.  Illinois  Cetv- 
tral  Railroad  Co.  supra,  necessarily  led  to  the  conclusion 
that  the  portion  of  the  proviso  here  relied  upon  by  appel- 
lant is  special  legislation,  violative  of  section  22  of  article  4 
of  the  constitution  of  the  State,  in  that  it  confers  upon  an 
appellee  or  defendant  in  error  in  the  Appellate  Court  the 
right  to  have  this  court  review  the  facts  in  all  cases,  "except 
in  chancery,"  where  that  court  reverses  without  awarding 
a  trial  de  novo,  with  a  finding  of  facts  adverse  to  appellee 
which  is  different  from  the  finding  of  the  trial  court  on  the 
facts,  provided  the  justices  of  the  Appellate  Court  are  di- 
vided in  opinion,  and  does  not  confer  a  like  right,  in  the 
event  of  a  similar  division,  upon  an  appellant  or  plaintiff  in 
error  in  the  Appellate  Court  where  that  court  affirms,  find- 
ing the  facts  as  did  the  trial  court.  Furthermore,  it  is  to 
be  observed  that  placing  upon  that  portion  of  the  proviso 
the  construction  which  we  have  given  it,  the  case  at  bar 
would  not,  in  any  event,  fall  within  it,  as  the  Appellate 
Court  in  this  case  did  not  find  the  facts  to  be  different  from 
the  facts  as  found  by  the  trial  court. 

While  the  meaning  of  the  proviso  is  not  free  from  doubt, 
we  are  confirmed  in  the  construction  which  we  have  above 
placed  upon  that  proviso  by  the  manifest  absurdity  which 
will  attend  upon  any  otlier  view.     The  legislature  by  this 
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proviso  evidently  intended  to  give  to  this  court  in  the  cases 
to  which  it  applies,  power  to  review  the  facts  where  the 
judges  of  the  Appellate  Court  are  divided  "on  the  law." 
Any  construction  other  than  that  which  we  have  above  in- 
dicated leads  to  this  anomaly:  Where  the  Appellate  Court 
affirms  a  judgment  finding  the  facts  as  did  the  trial  court 
and  there  is  no  division  among  the  judges  of  the  Appellate 
Court,  the  finding  of  facts  is  final.  Where,  however,  the 
Appellate  Court  affirms  the  judgment  finding  the  facts,  by 
the  unanimous  action  of  the  judges,  as  did  the  trial  court, 
but  one  of  the  judges  dissents  as  to  some  legal  proposition 
involved  in  the  case,  then  the  facts  shall  stand  for  review 
in  this  court,  although  the  degree  of  unanimity  among  the 
judges  of  the  Appellate  Court  as  to  the  facts  was  the  same 
in  each  instance.  We  do  not  think,  upon  consideration  of 
the  language  of  the  various  sections  of  the  act,  that  the 
legislature  intended  to  so  provide.  -The  conclusion  which 
we  have  reached  avoids  the  incongruity  indicated. 

It  is  also  urged  that  the  superior  court  erred  in  refus- 
ing to  direct  a  verdict.  Appellant,  in  discussing  this  as- 
signment, disregards  the  rule  which  requires  that  only  the 
evidence  most  favorable  to  the  appellee  shall  be  considered. 
Applying  that  rule,  there  is  evidence  which  shows,  or  tends 
to  show,  the  following  state  of  facts:  On  Wallace  street 
there  is  no  street  crossing  between  Thirty-fifth  street  and 
Thirty-third  street.  The  McClellan  school  was  located  on 
the  south-east  corner  of  Thirty-fifth  and  Wallace  streets. 
Appellee  resided  on  the  other  side  of  Wallace  street,  at 
the  south-west  corner  of  Thirty-third  and  Wallace  streets. 
At  the  time  of  the  accident  she  was  crossing  Wallace  street 
from  the  east  side,  on  which  the  school  house  was  located, 
to  the  west  side,  on  which  her  home  was  situated.  Over 
twelve  hundred  pupils  attended  this  school.  When  the  car 
reached  Thirty-fifth  street  the  school  had  just  been  dis- 
missed for  the  noon  intermission.  Several  hundred  children 
were  on  the  street  between  Thirty-third  and  Thirty-fifth 
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streets.  The  most  of  them  were  on  the  sidewalks  but 
others  were  bet^'een  the  sidewalks.  Some  of  the  pupils 
had  to  cross  Wallace  street  to  reach  their  homes.  Appellee 
had  proceeded  north  on  the  east  side  of  the  street.  Among 
the  children  going  north  on  that  side  of  the  street  there 
were  twenty-five  or  thirty  who  were  further  north  than  ap- 
pellee. When  appellee  started  across  the  street  she  walked 
in  a  north-westerly  direction  imtil  she  was  struck  by  the 
car,  which  was  traveling  north  on  the  east  track.  As  she 
left  the  sidewalk  and  approached  the  railway  tracks  a  car 
was  coming  south  on  the  track  farthest  from  her  and  it 
passed  her  just  a  moment  before  she  was  struck  by  the 
other  car.  As  she  proceeded  into  the  street  from  the  side- 
walk she  glanced  back  toward  the  companion  with  whom 
she  had  been  walking.  The  car  was  running  north  at  a 
speed  of  seven  or  eight  miles  per  hour.  The  evidence  in- 
dicates that  appellant  was  not  guilty  of  any  negligence  after 
appellee  left  the  sidewalk,  and  that  after  that  moment  the 
motorman  did  everything  in  his  power  to  bring  the  car  to 
a  speedy  stop.  The  brake  used  on  the  car  was  of  that  type 
referred  to  as  a  ratchet-brake.  This  was  completely  un- 
wound, leaving  considerable  slack  in  the  brake-chain,  which 
it  was  necessary  to  take  up  by  winding  before  the  brake 
could  be  applied  to  the  wheels.  The  time  necessary  to  shut 
off  the  power  was  one  second,  and  after  the  power  was  shut 
off  it  required  two  seconds  to  wind  the  brake  to  the  point 
where  it  would  beg^n  to  act  on  the  wheels.  We  think  the 
jury  might  reasonably  find  that  the  motorman,  as  he  pro- 
ceeded north  from  Thirty-fifth  street,  should  have  antici- 
pated the  probability  of  these  children  just  out  of  school 
coming  upon  the  tracks,  and  might  reasonably  find  that  the 
appellant  was  guilty  of  negligence  in  that  the  motorman 
did  not  operate  the  car  at  a  lower  rate  of  speed  than  seven 
or  eight  miles  per  hour  after  he  left  Thirty-fifth  street,  and 
in  that  the  motorman  did  not  keep  the  brake-chain  partly 
wound  up  until  after  be  bad  passed  the  children,  so  that 

Digitized  by  LjOOQIC 


130  Hackett  v.  Chicago  City  Ry.  Co.        [XJS  111. 

he  could  make  the  brake  effective  in  less  time  than  he  could 
with  it  in  the  condition  in  which  it  actually  was. 

Appellant  cites  a  number  of  cases  in  which  it  was  held, 
as  a  matter  of  law,  that  reasonable  care  did  not  require  a 
motorman  whose  car  was  traveling  at  a  reasonable  rate  of 
speed,  to  slacken  the  speed  of  the  car  merely  because  he 
saw  children  on  the  street  between  the  sidewalk  and  tracks 
in  advance  of  the  car.  Those  are  all  cases  in  which  there 
was  nothing  to  indicate  to  the  motorman  that  the  children 
in  the  street  were  apt  to  go  upon  or  attempt  to  cross  the 
tracks.  Here  several  hundred  school  children,  many  of 
them  but  six  years  of  age,  had  just  been  freed  from  the 
restraints  of  the  school  room.  Any  man  of  ordinary  in- 
telligence knows  that  children  are  then  more  apt  to  run 
and  play  in  heedless  glee  than  under  ordinary  circumstances, 
and  that  while  so  doing  they  will  pay  less  attention  to  their 
immediate  surroundings,  and  exercise  less  discretion,  than 
they  commonly  do.  The  appellant  was  chargeable  with  this 
knowledge,  and  that  being  true,  it  was  for  the  jury  to  say 
whether  it  was  guilty  of  negligence  in  propelling  the  car 
at  the  rate  of  speed  at  which  it  traveled,  and  in  failing,  by 
its  motorman,  to  have  the  brake-chain  so  wound  up  as  that 
the  brake  could  be  instantly  applied  if  necessity  for  stopping 
the  car  or  lessening  its  speed  arose.  Appellee  being  less 
than  seven  years  of  age,  no  contributory  negligence  could 
be  imputed  to  her. 

The  motion  for  a  peremptory  instruction  was  properly 
denied.  The  judgment,  however,  must  be  reversed  for  er- 
ror of  the  superior  court  in  giving  the  second  instruction 
requested  by  the  appellee,  which  reads  as  follows : 

"The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  that  the  plaintiff.  Myrtle  Hackett,  at  the  time 
of  the  accident  in  question  was  a  child  between  the  age  of 
six  and  seven  years,  then  she  cannot,  because  of  her  tender 
years,  be  guilty  of  or  be  charged  with  carelessness  or  neg- 
ligence in  respect  to  the  accident  in  this  case  so  as  to  re- 
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lieve  at  all  any  want  of  due  care  on  the  part  of  the  Chicago 
City  Railway  Company,  defendant,  so  that  if  the  jury  fur- 
ther believe,  from  the  evidence,  that  the  accident  causing 
the  injury  to  the  plaintiff  was  due  to  want  of  ordinary  care 
by  the  defendant  railroad  then  you  must  find  a  verdict  for 
the  plaintiff,  and  no  want  of  care  by  the  plaintiff.  Myrtle 
Hackett,  will  save  defendant  from  liability  for  the  accident." 
The  objection  is  that  the  instruction,  which  directs  a 
verdict  upon  certain  proof,  permits  a  recovery  upon  evi- 
dence of  negligence  not  charged  by  the  declaration.  That 
instruction  seems  to  have  first  appeared  in  this  court  in  Chi- 
cago City  Railway  Co,  v.  Tuohy,  196  111.  410.  It  was  there 
attacked  on  the  ground  that  the  question  whether  the  child 
could  be  guilty  of  contributory  negligence  was  one  of  fact 
and  not  of  law.  We  held  that  the  instruction  was  not  er- 
roneous so  far  as  that  objection  was  concerned.  That  hold- 
ing has  nothing  to  do  with  the  question  here  presented.  In 
Ratner  v.  Chicago  City  Railway  Co,  233  111.  169,  an  in- 
struction was  given  for  the  plaintiff  based  on  the  hypothesis 
that  the  plaintiff  was  in  the  exercise  of  ordinary  care  and 
caution  for  his  own  safety,  and  advising  the  jury  further, 
that  if  they  believed,  from  all  the  evidence  in  the  case,  **that 
the  plaintiff  was  injured  by  such  collision,  and  that  the  de- 
fendant, the  Chicago  City  Railway  Company,  could  have 
avoided  such  collision  by  the  exercise  of  the  highest  degree 
of  care  consistent  with  the  practical  operation  of  the  road, 
then  you  should  find  the  defendant,  the  Chicago  City  Rail- 
way Company,  guilty."  That  instruction  is  identical  with 
the  one  in  the  case  at  bar  so  far  as  the  question  now  under 
consideration  is  concerned.  In  the  Ratner  case  the  instruc- 
tion was  held  bad  because  it  did  not  limit  the  negligence 
of  the  defendant  which  would  warrant  a  recovery  to  that 
charged  by  the  declaration,  and  it  was  further  held  that 
the  instruction  was  not  cured  by  other  instructions  which 
did  confine  the  right  of  recovery  to  the  proof  of  negligence 
charged  by  the  declaration.    The  case  here  is  stronger  for 
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the  appellant  than  was  the  case  there  presented,  for  this 
reason :  it  does  not  appear  in  that  case  that  there  was  proof 
which  the  jury  could  have  regarded  as  tending  to  establish 
any  negligence  except  such  negligence  as  was  charged  by 
the  declaration,  while  in  the  case  at  bar  there  was  evidence 
which  the  jury  may  have  regarded  as  proving  that  the  ap- 
pellant was  negligent  in  using  the  ratchet-brake  instead  of 
an  air-brake.  The  proof  showed  that  the  latter  was  used 
by  appellant  on  newly  constructed  cars;  that  it  is  a  more 
efficient  brake,  and  can  be  applied  more  readily  than  the 
one  used  on  the  car  which  struck  appellee. 

It  is  said,  however,  in  respect  to  this  situation,  by  the 
appellee,  that  the  third  count  charged  that  it  was  the  duty 
of  the  defendant  herein  to  provide  suitable  and  safe  con- 
trivances and  devices  upon  its  cars  for  the  purpose  of 
braking  and  stopping  them  when  necessary,  so  as  to  pre- 
vent risk  of  injury  to  persons  and  vehicles.  Such  an  alle- 
gation is  found  in  that  count,  and  that  count  states  a  good 
cause  of  action  against  appellant  for  negligently  running 
the  car  at  a  high  and  dangerous  rate  of  speed,  but  there  is 
found  therein  no  averment  that  the  appellant  failed  to  pro- 
vide such  contrivances  and  devices.  In  McAndrews  v.  Chi- 
cago, Lake  Shore  and  Eastern  Railway  Co,  222  111.  232,  it 
was  said  that  in  order  to  charge  actionable  negligence  it  is 
necessary  to  aver  "(i)  the  existence  of  a  duty  on  the  part 
of  the  defendant  to  protect  the  plaintiff  from  the  injury  of 
which  he  complains;  (2)  a  failure  of  the  defendant  to  per- 
form that  duty;  and  (3)  an  injury  to  the  plaintiff  result- 
ing from  such  failure,"  and  that  the  omission  of  either  of 
these  elements  from  the  declaration  renders  it  insufficient 
to  sustain  a  judgment  for  negligence,  even  after  verdict. 
It  follows,  therefore,  that  as  a  failure  to  provide  the  suit- 
able and  safe  devices  and  contrivances  mentioned  was  not 
charged  by  the  third  count  of  the  declaration,  negligence  in 
that  respect  was  not  negligence  proof  of  which  would  have 
warranted  the  jury  in  finding  a  verdict  in  favor  of  appellee. 
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Appellant  insists  that  there  was  evidence  which  a  jury 
would  regard  as  tending  to  prove  still  other  negligence  not 
charged  by  the  declaration.  Whether  this  is  true  we  deem 
it  unnecessary  to  detennine.  The  Ratner  case  must  be  re- 
garded as  controlling. 

Other  propositions  urged  by  appellant  are  without  merit. 

The  judgment  of  the  Branch  Appellate  Court  and  the 
judgment  of  the  superior  court  will  be  reversed  and  the 
cause  remanded  to  the  latter  court  for  further  proceedings 
consistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 

Mr.  Justice  Hand,  dissenting: 

I  do  not  agree  with  the  majority  opinion  in  this  case. 
Section  122  of  the  Practice  act  of  1907  provides  -that  this 
court  shall  re-examine  cases  brought  to  it  by  appeal  or  writ 
of  error  from  the  Appellate  Courts  as  to  questions  of  law 
only^  except  a^therwise  provided  in  said  act.  There  is, 
therefore,  created  an  exception  to  said  section.  If  we  look 
to  the  other  provisions  of  said  act  we  find  that  section  119 
provides  for  appeals  from  the  Appellate  Courts  to  this  court 
in  all  appealable  cases  in  which  the  justices  of  the  Appellate 
Courts  are  divided  in  opinion  upon  the  law  or  facts;  and 
section  120,  that  in  case  of  appeal  and  the  justices  of  the 
Appellate  Court  are  divided  in  opinion  on  the  law  or  facts, 
in  that  case  the  judgment  of  the  Appellate  Court  shall  not 
be  binding  on  this  court  as  to  the  facts,  but  both  the  facts 
and  the  law  shall  stand  for  review  in  this  court. 

From  these  provisions  of  the  Practice  act  I  think  it  clear 
that  the  legislature  intended  to  provide  that  in  all  cases 
which  may  rightfully  come  to  this  court  by  appeal  or  writ 
of  error  through  the  Appellate  Court,  where  there  is  a  dis- 
agreement between  the  justices  of  the  Appellate  Court  in 
opinion  upon  either  the  law  or  the  facts,  the  facts  shall  re- 
main open  in  this  court  the  same  as  they  were  open  in  the 
Appellate  Court,  and  that  the  general  rule  announced  as 
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governing  provisos  to  statutes  in  the  majority  opinion  does 
not  apply  to  the  last  clause  of  said  section  120,  but  that 
said  clause  falls  within  the  exception  to  the  general  rule 
admitted  to  exist  in  that  opinion.  This  being  true,  the 
provisions  of  the  Practice  act  providing  for  a  review  of  the 
facts  by  this  court  in  cases  coming  to  this  court  through  the 
Appellate  Court,  when  there  is  a  division  of  opinion  of  the 
justices  of  that  court,  is  not  special  legislation  and  obnox- 
ious to  the  provisions  of  the  constitution,  as  the  last  clause 
of  section  120  applies  to  all  cases  coming  to  this  court  from 
the  Appellate  Court  where  there  is  a  division  in  opinion  of 
the  justices  of  that  court.  The  majority  opinion  ignores 
entirely  section  119  of  the  Practice  act  in  reaching  what  I 
think  is  too  narrow  a  construction  of  the  last  clause  of  sec- 
tion 1 20*  of  the  Practice  act,  and  does  violence  to  its  mean- 
ing when  considered  in  connection  with  sections  119  and 
122  of  that  act.  In  other  words,  my  view  is  that  the  last 
clause  of  section  120  is  not  limited  in  its  effect  to  that  sec- 
tion. An  act  of  the  legislature  should  never  be  held  uncon- 
stitutional unless  it  is  clearly  in  violation  of  the  provisions 
of  the  constitution. 

I  am  also  of  the  opinion  that  the  jury  were  not  misled 
by  the  instruction  referred  to  in  the  majority  opinion,  and 
for  the  giving  of  which  the  judgments  of  the  Appellate 
and  superior  courts  are  reversed. 

Mr.  Chier  Justice  Cartwright:  I  concur  in  the 
views  expressed  by  Mr.  Justice  Hand,  that  the  proviso  in 
question  is  not  limited  to  section  120  and  is  not  repugnant 
to  the  constitution. 

Mr.  Justice  Vickers  :  I  concur  in  the  views  expressed 
in  the  dissenting  opinion  of  Mr.  Justice  Hand. 
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The  First  National  Bank  of  El  Paso,  Appellant,  vs. 
M.  L.  Miller  et  al.  Appellees, 

Opinion  filed  June  i8,  ipo8. 

1.  Appeals  and  errors — lack  of  time  to  prepare  a  proper  brief 
does  not  excuse  violation  of  rules.  Lack  of  time  to  prepare  a  proper 
brief  in  the  Supreme  Court  furnishes  no  excuse  for  filing  the  Ap- 
pellate Court  brief  in  the  Supreme  Court  in  violation  of  the  rules, 
particularly  where  it  is  largely  devoted  to  a  discussion  of  contro- 
verted facts,  which  the  Supreme  Court  has  no  power  to  review. 

2.  Same — objection  that  Appellate  Courfs  opinion  does  not  dis- 
pose  of  all  points  urged  will  not  be  considered.  An  objection  urged 
in  the  Supreme  Court  that  the  Appellate  Court's  opinion  does  not 
dispose  of  all  the  points  urged  in  that  court  by  the  appellant  will 
not  be  considered,  as  it  is  the  judgment  of  the  Appellate  Court,  and 
not  its  opinion,  that  is  to  be  reviewed. 

3-  Same — when  error  in  not  admitting  proof  of  ^protest  fees  is 
harmless.  Error  in  not  admitting  proof  of  protest  fees  in  an  action 
by  the  assignee  of  a  note  is  harmless  where  there  was  no  recovery 
against  the  defendant,  the  jury  having  found  the  note  void,  as  evi- 
dencing a  grain  gambling  debt 

4.  Gambling  contracts — intention  of  both  parties  not  to  de- 
liver grain  must  be  shown — how  proved.  To  render  a  transaction 
in  grain  illegal  it  must  appear  that  neither  party  intended  to  de- 
liver but  intended  to  settle  on  differences;  but  such  intention  may 
be  established  not  only  by  the  assertions  of  the  parties,  but  by  all 
the  facts  and  circumstances,  including  the  nature  of  the  transac- 
tions and  the  method  of  conducting  the  business. 

5.  Same — evidence  of  similar  transactions  in  options  is  admis- 
sible upon  question  of  intention.  In  an  action  by  a  bank,  as  as- 
signee of  a  note  given  by  defendant  to  a  grain  broker,  where  the 
broker  testifies  that  he  intended  to  deliver  or  receive  grain  in  the 
transactions,  the  defendant  may  show  other  transactions  in  options 
or  futures  between  the  broker  and  third  persons,  occurring  about 
the  time  of  his  own  transactions,  which  he  tjestifies  were  to  be  set-* 
tied  on  differences,  only. 

6.  Same — when  refusal  to  permit  third  party  to  testify  as  to  his 
intentions  is  harmless.  In  an  action  by  a  bank,  as  assignee  of  a  note 
given  by  defendant  to  a  grain  broker,  if  the  evidence  clearly  shows 
that  the  transactions  between  defendant  and  the  broker  were  illegal 
option  deals,  it  is  not  harmful  to  refuse  to  permit  a  third  party  to 
testify  that  the  broker  had  delivered  or  received  grain  in  transac- 
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tions  with  other  persons  or  that  the  witness  intended  to  deliver  the 
grain  in  his  own  transactions. 

7.  Same — entire  promise  fails  if  part  of  the  consideration  is  il- 
legal. If  part  of  the  consideration  for  a  note  is  money  lost  in  grain 
gambling  contracts  the  entire  promise  fails  and  no  recovery  can  be 
had,  even  though  the  balance  of  consideration  was  not  for  money 
lost  but  was  intended  to  cover  future  margins. 

8.  Same — when  letter  written  by  defendant  should  be  admitted. 
In  an  action  by  a  bank,  as  assignee  of  a  note  given  by  defendant  to 
a  grain  broker,  which  the  defendant  testifies  was  given  for  money 
lost  in  a  grain  gambling  transaction,  a  letter  written  by  the  defend- 
ant to  a  third  person,  stating  that  he  had  given  some  notes  to  the 
broker  for  value  received  and  if  any  of  them  should  be  offered  to 
such  person  he  could  safely  accept  them,  is  admissible,  as  tending 
to  contradict  the  defendant's  testimony  as  to  his  intention  not  to 
deliver  any  grain  but  to  deal  in  options. 

9.  Same — words  "actual  delivery  contemplated/'  printed  in  or- 
der blanks,  secure  no  legal  right.  The  words  "actual  delivery  con- 
templated," printed  in  order  blanks  signed  by  parties  dealing  with  a 
grain  broker,  are  not  necessary  to  a  bona  Me  transaction,  and  must 
be  regarded  as  intended  for  some  other  purpose  than  the  securing 
of  a  legal  right 

10.  Trial — irregularity  in  failing  to  formally  join  issue  waived 
by  verdict.  The  irregularity  of  not  formally  joining  issue  on  the 
common  counts  after  pleas  were  filed  to  the  special  counts  is  waived 
by  verdict,  where  no  question  as  to  such  irregularity  was  raised  at 
any  time  during  the  trial. 

11.  Same — right  of  defaulted  party  to  cross-examine  witnesses. 
A  defendant  who  has  been  defaulted  but  who  appears  at  the  trial 
may  cross-examine  witnesses  only  upon  the  question  of  the  amount 
of  damages,  and  he  cannot  cross-examine  as  to  matters  in  support 
of  special  pleas  filed  by  the  other  defendant,  who  was  the  maker  of 
the  note  in  suit,  upon  which  the  defaulted  party  was  the  endorser. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Livingston  county ;  the  Hon.  G.  W.  Patton,  Judg^e,  pre- 
siding. 

A.  C.  Norton,  for  appellant. 

Thomas  Kennedy,  John  F.  Bosworth,  and  McIl- 
DUi^i?  &  Thompson,  for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  in  assumpsit  on  a  promissory  note 
for  $1000  and  interest,  brought  by  appellant,  as  assignee 
before  maturity,  against  M.  L.  Miller  as  maker  and  H.  B. 
McGregor  as  endorser,  jointly,  under  the  Negotiable  In- 
strument act;  (Kurd's  Stat.  1905,  p.  1407,)  which  author- 
izes all  or  any  number  of  parties  to  be  sued  in  one  action 
on  a  promissory  note,  either  as  makers  or  endorsers.  Par- 
agraph 76  of  that  act  provides  for  entering  judgment  by 
default  against  certain  defendants  and  the  severing  and 
proceeding  to  trial  against  the  others.  In  this  case  a  de- 
fault appears  to  have  been  taken,  but  no  judgment  entered, 
against  McGregor,  the  endorser,  and  the  suit  proceeded, 
the  jury  being  sworn  to  try  the  issues  against  appellee  Mil- 
ler alone.  Judgment  not  having  been  entered  against  Mc- 
Gregor, the  jury  should  have  been  sworn  to  try  the  issues 
joined  and  assess  the  damages  against  him.  (McDonald  v. 
Fairbanks,  Morse  &  Co.  161  111.  124.)  No  question,  how- 
ever, was  raised  on  this  point. 

Appellant's  brief  and  argument  in  this  case  consist  sub- 
stantially of  a  review  of  the  Appellate  Court  opinion,  with 
no  separate  and  distinct  statement  of  facts  and  brief  of  au- 
thorities. Attached  to  and  bound  in  the  same  cover  with 
the  brief  is  a  copy  of  the  brief  and  argument  filed  in  the 
Appellate  Court.  Counsel  states  that  this  is  not  in  accord 
with  the  rules  of  this  court,  but  says  the  appeal  was  con- 
summated such  a  short  time  before  the  April  term  of  court 
that  he  either  had  to  do  this  or  ask  for  an  extension  of  time 
in  which  to  file  briefs.  Lack  of  time  furnishes  no  excuse 
for  a  plain  violation  of  the  rules.  The  reason  for  not  filing 
the  Appellate  Court  brief  as  the  brief  in  any  case  in  this 
court  is  manifest  from  the  situation  here.  The  judgment 
of  the  trial  court  on  the  verdict  was  affirmed  by  the  Ap- 
pellate Court.  Under  numerous  decisions  of  this  court  the 
judgment  of  the  Appellate  Court,  under  such  circumstances, 
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IS  final  and  conclusive  as  to  all  controverted  questions  of 
fact.  (Boyce  v.  Tallerman,  183  111.  115;  Chicago  and  Al- 
ton Railroad  Co.  v.  Flaherty,  202  id.  151;  Alexander  v. 
Loeh,  230  id.  454.)  The  brief  in  the  Appellate  Court  is 
largely  a  discussion  of  these  controverted  facts,  hence  a 
needless  burden  is  placed  upon  us  to  sift  from  it  what  is 
properly  reviewable  by  this  court. 

The  evidence  shows  that  McGregor,  who  resided  at 
Pontiac,  came  to  El  Paso,  Woodford  county,  Illinois,  and 
opened  an  office  in  an  upper  room  of  a  building  known  as 
the  Hendron  block.  In  the  room  were  placed  a  few  chairs 
and  benches,  a  telephone,  a  telegraph  instrument  and  an 
operator,  and  a  blackboard,  on  which  were  placed  market 
quotations  in  stocks  and  grains.  He  had  no  elevator  or 
scales  of  any  kind  and  the  proof  tends  to  show  that  he  had 
no  grain  about  the  office.  He  circulated  cards  representing 
himself  as  the  manager  of  "The  Corn  Belt  Commission  Co., 
correspondents  of  the  Hammond  Elevator  Co.  of  Ham- 
mond, Ind. — I  bid  for  Indianapolis  Grain  Co.,  Indianapo- 
lis, Ind.,  and  Thomas  S.  Clarke  &  Sons,  Baltimore,  Md." 
He  solicited  business  from  various  people,  promising  that 
it  should  be  kept  strictly  secret.  The  evidence  tends  to 
show  that  most  of  the  dealings  were  on  margins  or  op- 
tions, without  any  intention  of  receiving  the  grain  bought 
or  delivering  the  grain  sold,  although  there  is  testimony 
that  he  did  deliver  or  receive  some  grain.  The  customer 
deposited  with  McGregor  from  one  to  three  cents  a  bushel, 
additional  margins  being  required  from  time  to  time  if  the 
market  went  against  him.  Appellee  Miller  is  a  retired  far- 
mer living  in  El  Paso.  McGregor,  then  a  stranger  to  him, 
met  him  on  the  street  in  El  Paso  and  told  him  he  was  doing 
a  commission  business  and  solicited  his  patronage.  Miller 
testified  that  McGregor  said  the  transaction  would  be  con- 
sidered strictly  confidential;  that  he  was  to  be  known  as 
No.  27,  so  that  if  anyone  got  hold  of  McGregor's  books 
or  papers  his  name  would  not  be  known.     McGregor  de- 
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nies  some  of  these  statements,  but  the  proof  shows  that 
Miller  and  others  transacted  their  business  by  number  in- 
stead of  in  their  own  names.  Blank  forms  of  orders  to 
the  Com  Belt  Commission  Company  were  offered  in  evi- 
dence by  appellant  and  others  were  offered  by  appellee, 
some  of  which  were  signed  "27"  and  others  "M.  L.  Mil- 
ler, per  Mc."  Miller's  first  deal  with  McGregor  was  De- 
cember 7,  1904,  and  the  last  was  May  15,  1905.  On  two 
of  these  deals  he  made  a  profit  of  $65.63.  Notes  were 
given  by  Miller  at  different  times  to  keep  up  his  margins, 
and  on  March  9,  1905,  he  signed  the  note  here  in  question, 
payable  to  McGregor.  At  that  time  he  was  carrying  four- 
teen deals,  involving  over  100,000  bushels  of  grain,  amount- 
ing in  value  to  between  $75,000  and  $100,000. 

Appellant's  declaration  contained  special  counts  on  the 
note,  and  the  common  counts.  Appellee  Miller  filed  pleas 
to  the  special  counts  but  did  not  join  issue  as  to  the  com- 
mon counts.  Appellant  requested  the  court,  at  the  close  of 
the  evidence,  to  give  an  instruction  directing  a  verdict,  and 
it  is  now  claimed  that  a  verdict  should  have  been  directed 
on  the  common  counts.  The  record  does  not  show  that  any 
question  was  raised  as  to  the  irregularity  in  not  formally 
joining  issue  as  to  the  common  counts,  either  at  the  time 
the  motion  was  made  to  direct  a  verdict  or  at  any  other 
time  during  the  trial.  The  law  is  settled  that  if  parties  go 
on  with  the  trial  without  formally  joining  issue,  this  irregu- 
larity is  waived  after  verdict.  {Brazzle  v.  Usher,  Beecher's 
Breese,  35.)  When  the  plaintiff  waives  the  right  to  take 
default  or  to  rule  the  other  party  to  plead  and  proceeds  to 
trial,  he  is  estopped  to  urge  the  want  of  a  plea  and  must 
be  held  to  have  consented  to  try  the  case  the  same  as  if  the 
general  issue  had  been  filed.  Loomis  v.  Riley,  24  111.  307 ; 
Hewetson  v.  City  of  Chicago,  172  id.  112. 

Miller  testified  that  he  had  no  intention  of  delivering  or 
receiving  the  grain  in  any  of  these  transactions,  and  that 
McGregor  told  him  no  delivery  need  be  made  but  that  the 
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deals  would  be  closed  by  settling  the  differences  between 
the  price  at  the  time  the  option  was  bought  or  sold  and  at 
the  time  of  settlement.  McGregor  was  asked  if  he  ever 
made  such  a  statement  to  Miller.  He  answered,  "No,  sir; 
nor  to  nobody  else."  The  court,  on  motion  of  appellee, 
struck  out  all  but  the  first  two  words  of  the  answer.  A 
sufficient  reply  to  the  contention  that  this  ruling  was  erro- 
neous is,  that  that  part  of  the  answer  was  not  responsive 
to  the  question  and  was  properly  excluded  on  that  ground. 
It  is  strongly  insisted  that  the  court  should  not  have 
permitted  Miller  to  introduce  evidence  showing  similar 
transactions  in  options,  margins  or  futures  by  McGregor 
with  persons  other  than  Miller.  Miller's  intentions,  alone, 
in  these  transactions  will  not  render  them  illegal.  In  order 
to  do  that  it  must  appear  that  neither  party  had  the  inten- 
tion to  deliver  the  property  but  that  both  had  the  intention 
of  settling  on  the  differences,  only.  This  intention  may  be 
established  not  only  by  their  assertions,  but  by  all  the  at- 
tending circumstances  of  the  transaction.  The  question  of 
intention  is  a  question  for  the  jury  or  the  court,  on  a  con- 
sideration of  all  the  evidence.  The  intention  of  parties  in 
such  cases  may  be  determined  from  the  nature  of  the  trans- 
actions and  the  method  of  carrying  on  the  business.  (Pratt 
&  Co,  v.  Ashmore,  224  111.  587;  Pope  v.  Hanke,  155  id. 
617;  Jamieson  v.  Wallace,  167  id.  388.)  While  appellant 
admits  this  general  doctrine,  it  is  insisted  that  none  of  these 
decisions  go  to  the  extent  of  holding  that  the  transactions 
between  other  parties  may  be  shown.  McGregor  insisted 
in  his  testimony  that  he  intended  to  deliver  or  receive  grain 
in  these  transactions.  His  intention  therefore  became  a 
material  and  vital  question  in  the  case, — substantially  the 
gist  of  the  action.  The  conclusion  that  such  evidence  as 
to  other  transactions  with  third  parties,  at  and  about  the 
time  of  the  transactions  in  question,  may  be  introduced  to 
show  the  character  of  the  transactions  is  fairly  deducible 
from  what  this  court  said  in  Jamieson  v.  Wallace,  supra, 
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and  Pratt  &  Co.  v.  Ashtnore,  supra.  Even  in  criminal 
cases,  where  th«  intent  is  an  essential  ingredient,  this  court 
has  held  that  it  was  competent  to  show  that  one  on  trial  for 
procuring  an  abortion  was  in  the  habit  of  performing  or 
had  solicited  such  work.  (Clark  v.  People,  224  111.  554.) 
We  think  it  was  competent,  for  the  purpose  of  showing  the 
nature  of  these  transactions,  to  prove  by  other  witnesses 
that  they  had  similar  transactions  with  McGregor  at  about 
the  same  time,  but  the  period  of  time  to  be  covered  by  this 
evidence  must  rest  largely  in  the  discretion  of  the  trial 
court.  In  Gardner  v.  Meeker,  169  111.  40,  it  was  held  that 
evidence  of  similar  acts  three  months  after  the  acts  in 
question  was  relevant.  Transactions  with  third  parties  tes- 
tified to  in  this  case  were  all  within  the  time  that  Miller  was 
carrying  on  these  transactions  with  McGregor, — that  is, 
between  December  4,  1904,  and  May  15,  1905.  The  note 
in  question  was  given  March  9,  1905.  We  think  this  evi- 
dence was  competent. 

Appellant  contends  that  the  trial  court  committed  er- 
ror in  allowing  evidence  to  be  introduced  as  to  McGregor 
dealing  in  "puts"*  and  "calls."  None  of  the  witnesses  ap- 
pear to  have  any  clear  idea  as  to  what  was  meant  by  these 
terms.  The  evidence  on  this  question,  when  first  intro- 
duced, was  not  objected  to.  Some  thereafter  was  objected 
to  and  stricken  out  by  the  court.  Regardless  of  whether  the 
definition  given  by  this  court  in  Pearce  v.  Foote,  113  111. 
228,  as  to  the  meaning  of  these  terms  be  correct,  the  evi- 
dence in  question,  in  the  state  of  this  record,  could  not  have 
harmed  appellant.  That  the  transactions  between  Miller 
and  McGregor  were  gambling  deals  was  a  controverted 
question  of  fact  and  must  be  held  to  be  settled  by  the  judg- 
ment of  the  Appellate  Court.  (Gardner  v.  Meeker,  supra, 
and  decisions  heretofore  cited.)  We  cannot  see  how  it 
would  change  the  nature  of  the  transactions  with  Miller  if 
it  was  proved  that  McGregor  actually  did  deliver  or  receive 
grain  from  other  parties,  or  how  the  ruling  of  the  court 
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refusing  to  permit  a  witness  to  say  that  he  intended  to  de- 
liver grain  and  get  his  pay  in  the  transactions  he  had  witli 
McGregor  injured  appellant.  The  questions  of  the  trial 
court  with  reference  to  "puts"  and  "calls,"  the  Chicago 
board  of  trade  and  the  open  board  of  trade  could  not  have 
tended  to  prejudice  the  jury  on  the  question  of  the  nature 
of  the  transactions  between  Miller  and  McGregor.  It  is 
not  contended  that  McGregor  ever  attempted  to  deliver  any 
grain  to  Miller  or  asked  Miller  to  deliver  any  actual  grain 
to  him.  It  is  very  evident,  not  alone  from  Miller's  testi- 
mony but  from  that  of  McGregor  himself,  that  all  of  the 
transactions  between  Miller  and  McGregor  were  specula- 
tive in  nature, — a  guess  as  to  what  the  future  price  of  the 
grain  would  be, — ^whether  the  putting  up  of  these  margins 
be  called  an  option  or  a  deal  in  futures.  Even  without  the 
evidence  of  other  deals  by  McGregor  with  third  parties 
showing  his  intention,  we  think  the  conclusion  is  inevitable 
that  the  transactions  between  Miller  and  McGregor  were 
gambling  deals  pure  and  simple.  Appellant  offered  to  show 
that  the  Hammond  Elevator  Company  had  a  large  elevator 
through  which  McGregor  did  his  business.  McGregor  tes- 
tified to  the  existence  of  this  elevator  but  the  court  refused 
to  allow  the  introduction  of  a  photographic  cut.  We  do 
not  think  this  evidence  was  material.  Moreover,  no  proper 
foundation  was  laid  for  its  admission.  Iroquois  Furnace 
Co.  V.  McCrea,  191  111.  340. 

In  the  midst  of  the  trial  appellant's  counsel,  apparently 
not  feeling  well,  asked  the  court  to  allow  attorney  White 
to  be  associated  with  him.  This  was  refused  on  the  ground 
that  during  the  examination  of  jurors  counsel  for  appellee 
Miller  asked  if  White  was  to  take  part  in  the  trial  and 
White  himself  answered  that  he  was  not.  The  court,  how- 
ever, said  to  appellant's  counsel  that  if  he  did  not  feel  well 
enough  to  go  on,  the  case  could  be  continued  until  the  next 
morning.  Counsel  did  not  see  fit  to  take  advantage  of  this 
offer.    A  question  of  this  kind  must  rest  largely  in  the  dis- 
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crction  of  the  trial  judge.  We  cannot  say  that  the  court's 
ruling  in  this  regard  was  erroneous. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
appellant's  instruction  21.  There  is  some  evidence  in  the 
record  tending  to  show  that  at  the  time  Miller  gave  the 
note  in  question  he  owed  for  margins  not  to  exceed  $400 
or  $500  and  that  the  balance  of  the  note  was  given  to  cover 
future  margins.  Refused  instruction  21  asked  the  court  to 
instruct  the  jury  that  if  they  believed,  from  the  evidence, 
that  $500  of  the  $600  consideration  of  the  note  was  for 
money  lost  on  a  gambling  contract  and  the  balance  was  not 
for  money  lost,  then  they  should  find  for  plaintiff  for  such 
balance.  We  have  held  that  nothing  is  better  settled  than 
if  any  part  of  the  consideration  upon  which  a  promise  rests 
is  illegal  the  entire  promise  fails.  (Ramsay  v.  Whitbeck, 
183  111.  550.)  We  think  the  discussion  on  this  question  in 
the  case  just  referred  to  fully  answers  all  of  the  contentions 
raised  by  the  appellant  on  this  point.  See,  also,  Tenney  v. 
Foote,  95  111.  99,  and  Douthart  v.  Congdon,  197  id.  349. 

Complaint  is  also  made  of  the  refusal  of  the  court  to 
give  complainant's  seventeenth  instruction,  which,  in  sub- 
stance, held  that  if  the  jury  believed  that  if  the  $65.63  was 
in  Miller's  hands,  even  though  it  had  been  won  in  a  gam- 
bling deal,  the  plaintiff  had  a  right  to  recover  for  this  sum. 
The  decisions  heretofore  cited,  to  the  effect  that  when  a 
part  of  a  consideration  is  illeg^  the  whole  contract  is  void, 
furnish  a  complete  answer  to  this  contention.  A  further 
answer  is  the  one  given  by  the  Appellate  Court, — ^that  this 
money  had  nothing  to  do  with  the  note.  The  only  recov- 
ery that  could  be  had  in  the  case  was  upon  the  note  or 
upon  the  joint  liability  of  McGregor  and  Miller  to  the  bank. 
The  Negotiable  Instrument  act  is  the  only  authority  for 
permitting  a  recovery  from  one  defendant  alone.  The  bank 
had  no  connection  with  or  interest  in  the  $65.63.  That  was 
between  Miller  and  McGregor,  only. 
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April  27,  1905,  appellee  Miller  wrote  a  letter  to  A.  C. 
Norton,  in  which  he  stated :  "I  have  given  some  notes  to 
H.  B.  McGregor  for  value  received,  and  in  case  he  should 
offer  any  of  them  to  you  you  can  safely  accept  them.  They 
are  all  right."  This  letter,  being  offered  in  evidence,  was 
refused  admission.  It  should  have  been  admitted  as  tend- 
ing to  contradict  Miller  concerning  the  intention  with  which 
he  entered  into  these  transactions.  We  think,  however, 
that  it  is  clear,  from  all  the  surrounding  facts  and  circum- 
stances in  this  record,  that  the  deals  between  McGregor 
and  Miller  were  mere  speculations  as  to  the  market  price 
of  grain,  and  that  the  exclusion  of  this  evidence  could  not 
have  affected  the  result.  The  printing  of  the  words  "actual 
delivery  contemplated,"  in  the  orders  signed  by  the  parties 
when  these  transactions  were  entered  into,  is  an  unusual 
circumstance  and  not  at  all  necessary  to  a  bona  Me  trans- 
action, and  as  we  have  before  held,  the  purpose  of  such  a 
contract  must  have  been  something  other  than  the  securing 
of  a  legal  right.  Central  Stock  Exchange  v.  Board  of 
Trade,  196  111.  396;  Wecere  Commission  Co.  v.  People,  209 
id.  528. 

Protest  fees  were  properly  recoverable  in  this  suit  on 
the  common  counts  provided  there  was  a  recovery  on  the 
note,  hence  the  court  should  have  admitted  proof  as  to  the 
amount  of  these  protest  fees;  but  as  there  is  no  recovery 
against  Miller,  the  jury  having  found  the  note  void,  this 
error  could  not  possibly  harm  appellant. 

Appellee  McGregor,  as  we  have  stated,  was  defaulted. 
It  does  not  appear  whether  he  was  present  in  court  when 
the  trial  began  and  the  jury  was  being  selected.  However, 
he  did  appear  afterward  and  asked  to  examine  witnesses, 
and  he  was  denied  this  right.  He  does  not  appear  here  by 
counsel,  but  has  filed  a  t)rpewritten  brief  urging  that  he  has 
been  greatly  injured  in  reputation  by  the  result  of  the  trial. 
Having  been  defaulted  he  had  the  right  to  examine  wit- 
nesses only  on  the  question  of  the  amount  of  damages,  but 
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did  not  have  any  right  to  cross-examine  as  to  matters  in 
support  of  the  special  pleas.  (Foreman  Shoe  Co.  v.  Lewis 
&  Co.  191  111.  155;  Cook  V.  Skelton,  20  id.  107.)  As  no 
evidence  was  offered  as  to  the  amount  due,  the  court  did 
not  err  in  refusing  to  permit  him  to  cross-examine  the  wit- 
nesses. He  testified  at  length  in  regard  to  the  transac- 
tions with  Miller  and  the  general  character  of  his  business. 
Even  though  he  had  been  allowed  to  examine  witnesses,  we 
cannot  see  how  such  examination  would  have  thrown  any 
additional  light  on  the  question  at  issue.  Our  conclusions 
as  to  the  character  of  the  transactions  have  been  so  fully 
stated  heretofore  that  we  deem  it  unnecessary  to  comment 
on  the  questions  raised  in  his  brief. 

Counsel  for  appellant  argues  at  considerable  length  to 
show  that  the  opinion  of  the  Appellate  Court  does  not  dis- 
cuss and  decide  all  the  questions  raised  by  him.  It  is  the 
judgment  of  the  Appellate  Court,  and  not  its  opinion,  that 
is  before  this  court  for  review.  Cummins  v.  Holmes,  109 
111.  15;  Pennsylvania  Co.  v.  Versten,  140  id.  637;  Berip- 
stein  V.  Roth,  145  id.  189;  Voigt  v.  Anglo-American  Pro- 
vision Co.  202  id.  462. 

We  think  we  have  covered  all  the  many  points  raised 
in  appellant's  brief  as  to  questions  properly  reviewable  by 
this  court.  While  some  errors  were  committed  by  the  trial 
court,  we  do  not  consider  them  of  a  character  to  justify  a 
reversal  of  the  case.  (Chicago  and  Eastern  Illinois  Rail- 
road Co.  v.  Rung,  104  111.  641;  Hill  v.  Parsons,  no  id. 
107.)  We  do  not  see  how  a  new  trial  could  result  differ- 
ently from  the  one  here  in  question.  West  Chicago  Park 
Comrs.  v.  Bool,  232  111.  248. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  Appellate  Court  will  accordingly  be  affirmed. 

Judgment  affirmed. 
SS6-10 
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Adolph  Klofski,  Appellee,  vs.  The  Railroad  Supply 
Company,  Appellant, 

Opinion  filed  June  i8,  ipo8. 

1.  AppfiAi^s  AND  tKRORS-^when  refusal  to  withdraw  counts  is  not 
ground  for  reversal.  If  some  of  the  several  counts  of  a  declara- 
tion fail  to  state  a  cause  of  action  or  are  unsupported  by  any  evi- 
dence fairly  tending  to  prove  them,  it  is  proper  practice  for  the 
trial  court,  when  requested,  to  withdraw  such  counts  from  the  jury; 
but  the  refusal  to  so  withdraw  them  is  not  ground  for  reversal  if 
there  are  other  proven  counts  in  the  declaration  sufficient  to  sus- 
tain the  verdict 

2.  Same — motion  to  exclude  evidence  is  not  a  proper  method  of 
questioning  sufficiency  of  declaration.  A  defendant  who  desires  to 
question  the  sufficiency  of  the  declaration,  or  any  count  thereof, 
should  demur,  and  abide  by  his  demurrer,  in  order  to  preserve  the 
sufficiency  of  the  declaration  as  a  question  of  law  for  review;  and 
a  motion  to  exclude  the  evidence,  at  the  close  of  the  trial,  is  not  a 
proper  method  of  questioning  the  legal  sufficiency  of  the  declara- 
tion as  a  pleading. 

3.  Arrest  of  judgment — what  is  not  ground  for  sustaining  mo- 
tion in  arrest.  A  motion  in  arrest  of  judgment  cannot  be  sustained 
upon  tlie  ground  that  some  of  the  counts  of  the  declaration  are  de- 
fective if  there  are  other  proven  counts  in  the  declaration  sufficient 
to  sustain  the  judgment. 

4.  Master  and  servant — the  danger  from  incompetent  fellow- 
servant  is  not  an  ordinary  risk.  The  danger  arising  from  the  in- 
competency of  a  fellow-servant  is  not  one  of  the  ordinary  and  usual 
hazards  which  a  servant  assumes  by  his  contract  of  hiring;  but  if 
he  continues  in  the  employment,  voluntarily  and  without  protest, 
knowing  of  such  incompetency,  he  assumes  the  risk. 

5.  Same — when  risk  of  dangers  arising  from  master^s  negli- 
gence is  assumed.  The  risk  of  dangers  due  to  the  master's  negli- 
gence is  not  an  ordinary  and  usual  risk  of  the  employment  which 
the  servant  assumes  by  his  contract  of  hiring,  but  if  he  knows  of 
such  dangers  he  may  assume  the  risk,  not  because  it  has  become  an 
ordinary  risk,  but  because  he  knows  of  it. 

6.  Same — when  negligence  of  fellow-servant  does  not  preclude 
recovery.  If  the  master  is  guilty  of  negligence  and  a  servant  is  in- 
jured thereby,  the  fact  that  a  fellow-servant  of  the  injured  servant 
is  guilty  of  negligence  partly  contributing  to  the  injury  does  not 
preclude  the  servant  from  recovering  damages  from  the  master,  if 
he  is  otherwise  entitled  thereto  under  the  law  and  the  facts. 
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7.  Instructions — party  is  entitled  to  instruction  applicable  to 
facts  as  he  claims  them  to  be.  A  party  is  entitled  to  an  instructioA 
stating  the  law  applicable  to  the  facts  which  he  claims  are  estab- 
lished by  the  evidence,  and  if  the  instruction  does  not  amount  to  a 
direction  of  a  verdict  it  is  not  essential  that  all  elements  necessary 
to  a  right  of  recovery  be  included  in  the  one  instruction. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  A.  Dupuy,  Judge, 
presiding. 

F.  J.  Canty,  J.  C.  M.  Clow,  and  E.  E.  Gray,  (H.  E. 
Long,  of  counsel,)  for  appellant. 

F.  W.  Jaros,  (Francis  J.  Wooi^ley,  of  counsel,)  for 
appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Adolph  Klofski  recovered  a  judgment  in  the  superior 
court  of  Cook  county  for  $2541  for  personal  injuries  sus- 
tained by  him  while  in  the  employ  of  the  Railroad  Supply 
Company.  The  Railroad  Supply  Company  was  engaged  in 
the  foundry  business  and  manufactured  metal  castings  of 
various  kinds.  Klofski  was  a  moulder,  whose  business  was 
to  carry  ladles  filled  with  molten  metal  from  the  furnace 
and  pour  it  into  moulds.  There  were  sixty  moulders  en- 
gaged in  the  same  business  with  Klofski.  The  business 
was  carried  on  in  a  large  brick  building  about  three  hun- 
dred feet  long  by  one  hundred  feet  wide.  The  moulders 
would  stand  in  two  diverging  lines  from  the  furnace,  and 
each  one  in  regular  turn  would  secure  a  ladle  of  metal  and 
pass  out  to  his  moulds,  when  the  moulder  immediately  next 
in  line  would  place  his  ladle  under  the  spout  where  the 
molten  metal  was  coming  down,  and  when  his  ladle  was 
full  he  would  immediately  withdraw  and  the  next  man  in 
turn  would  take  his  place  at  the  spout.  Klofski  was  stand- 
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ing  in  line  awaiting  his  turn  to  fill  his  ladle,  when  an- 
other moulder  by  the  name  of  "Scotty,"  while  passing  near 
Klofski  on  his  way  to  his  moulds,  tripped  and  fell  and  the 
molten  metal  in  his  ladle  was  thrown  upon  the  person  of 
Klofski,  burning  him  very  severely. 

The  declaration  contains  two  counts.  The  first  count 
alleges  that  it  was  the  duty  of  defendant  to  keep  the  floor 
over  which  the  moulders  were  required  to  pass,  even,  clear 
of  obstacles  and  in  a  safe  condition,  so  that  the  plaintiff 
anfl  the  other  servants  of  defendant  could  work  there  in 
safety.  This  count  charges  that  appellant  carelessly  and 
negligently  kept  the  floor  uneven,  with  holes  in  it  and  ob- 
structed with  various  iron  articles,  so  as  to  endanger  the 
safety  of  those  employed  therein  while  in  the  discharge  of 
their  duties,  and  carelessly  and  negligently  failed  to  fur- 
nish the  employees  a  safe  place  to  work,  all  of  which  it  is 
charged  was  known,  or  ought  to  have  been  known,  to  ap- 
pellant and  unknown  to  appellee,  and  that  by  reason  of  the 
careless  and  negligent  conduct  of  the  appellant,  aforesaid, 
the  appellee,  while  in  the  exercise  of  due  care  for  his  own 
safety,  was  injured  by  reason  of  a  certain  other  servant 
tripping  and  falling  upon  the  floor,  thereby  causing  the 
metal  then  being  carried  by  such  other  servant  to  spill  upon 
the  ground  and  explode,  whereby  the  metal  was  thrown 
against  appellee,  inflicting  the  injuries  of  which  he  com- 
plains. 

The  second  count  in  the  declaration  alleges  that  ap- 
pellant carelessly  and  negligently  employed  an  incompetent, 
careless  and  reckless  servant  and  permitted  such  incompe- 
tent servant  to  operate  and  manage  ladles  filled  with  molten 
metal;  that  such  incompetency  of  the  said  servant  was,  or 
ought  to  have  been,  known  to  appellant  and  was  unknown 
to  appellee,  by  means  whereof  the  appellee  was  injured,  as 
aforesaid,  through  the  incompetency,  recklessness  and  care- 
lessness of  said  servant  of  appellant.  The  gist  of  the  sec- 
ond count  of  the  declaration  is,  that  appellant,  with  notice, 
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negligently  employed  an  incompetent  servant  to  handle  a 
ladle  full  of  molten  metal,  by  means  whereof  the  appellant, 
by  its  said  servant,  carelessly  caused  the  said  metal  to  spill 
upon  the  ground  and  explode  against  the  appellee. 

At  the  close  of  appellee's  evidence  appellant  made  its 
motion  to  direct  a  verdict  in  its  favor  as  to  each  count  of 
the  declaration,  and  submitted  a  written  instruction  for  that 
purpose.  This  motion  was  denied.  Thereupon  appellant 
introduced  its  evidence,  and  at  the  close  of  all  the  evidence 
appellant  again  made  a  motion  for  a  directed  verdict  as 
to  each  count  but  submitted  no  written  instruction  for  that 
purpose.  Appellant's  motion  was  again  denied  and  the  case 
was  submitted  to  the  jury.  A  verdict  for  $2541  in  favor 
of  appellee  was  returned  by  the  jury.  The  judgment  ren- 
dered thereon  has  been  affirmed  by  the  Appellate  Court  for 
the  First  District. 

Appellant's  first  contention  is  that  the  court  erred  in 
refusing  to  direct  a  verdict  in  its  favor.  There  was  no 
error  in  this  ruling.  The  evidence  fairly  tended  to  estab- 
lish the  first  count,  and  the  second  count  was  established  by 
very  satisfactory  proof.  Appellant's  principal  contention  in 
support  of  this  point  is,  that  it  was  entitled  to  have  the 
first  count  excluded  from  the  jury  even  if  it  be  conceded 
that  the  second  count  was  good  and  well  supported  by  the 
proof.  Where  a  declaration  consists  of  more  than  one 
count,  and  some  of  the  counts  fail  to  state  a  cause  of  action 
or  are  unsupported  by  any  evidence  fairly  tending  to  prove 
them,  it  is  proper  practice  for  the  trial  court,  when  asked 
to  do  so,  to  withdraw  such  defective  or  unsupported  counts 
from  the  consideration  of  the  jury;  but  the  refusal  of  the 
trial  court  to  so  withdraw  such  defective  or  unproven  counts 
from  the  consideration  of  the  jury  is  no  reason  for  revers- 
ing the  judgment  when  there  are  other  proven  counts  in 
the  declaration  sufficient  to  sustain  the  verdict.  Section  78 
of  the  new  Practice  act  provides  that  when  an  entire  verdict 
shall  be  given  on  several  counts,  the  same  shall  not  be  set 
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aside  or  reversed  on  the  ground  of  any  defective  count  if 
one  or  more  of  the  counts  in  the  declaration  be  sufficient 
to  sustain  the  verdict.     A  similar  provision  is  found  in 
section  57  of  the  old  Practice  act.     (Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447;  Chicago  and  Alton  Railroad 
Co.  V.  Harbur,  180  id.  394;   Swift  &  Co.  v.  Ruikowski, 
182  id.  18.)     Appellant  did  not  demur  to  the  declaration 
or  either  count  thereof.    By  pleading  the  general  issue  the 
sufficiency  of  the  declaration  was  admitted.     If  appellant 
had  desired  to  question  the  sufficiency  of  the  declaration, 
or  either  count  thereof,  it  should  have  demurred,  and  if  its 
demurrer  had  been  overruled  appellant  should  have  abided 
by  its  demurrer  in  order  to  preserve  the  sufficiency  of  the 
declaration  as  a  question  of  law  for  review.    A  motion  to 
exclude  evidence  at  the  close  of  a  trial  is  not  the  proper 
method  of  quiestioning  the  legal  sufficiency  of  the  declara- 
tion as  a  pleading.    We' are  not  aware  of  any  practice  that 
would  sanction  such  course.     On  the  contrary,  this  court 
has  decided  that  a  motion  to  direct  a  verdict  does  not  raise 
the  question  as  to  the  sufficiency  of  the  declaration.    (Swift 
&  Co.  V.  Rutkowski,  supra.)     In  that  case,  on  page  23, 
this  court  said:     "To  the  suggestion  the  declaration  was 
fatally  defective  and  the  motion  to  exclude  the  evidence 
should  therefore  have  been  sustained,  it  is  sufficient  to  say 
that  the  defendant,  by  pleading  to  the  merits,  admitted  the 
sufficiency  of  the  declaration,  and  it  is  not  readily  perceived 
how  its  sufficiency  could  be  subsequently  raised  by  a  mere 
motion  to  exclude  the  evidence  from  the  jury.     We  are 
aware  of  no  practice  authorizing  such  course.     If  the  de- 
fendant desired  to  question  the  sufficiency  of  the  declara- 
tion it  should  have  demurred  or  moved  in  arrest  of  judg- 
ment,"— citing  Chicago,  Burlington  and  Quincy  Railroad 
Co.  v.  Harwood,  90  111.  425;  Roberts  v.  Corby,  86  id,  182. 
The  bill  of  exceptions  contains  a  recital  that  appellant, 
"by  its  counsel,  made  a  motion  in  arrest  of  judgment  but 
the  court  overruled  and  denied  said  motion,  to  which  rul- 
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ing  of  the  court  tlie  defendant,  by  its  counsel,  then  and 
there  duly  excepted."  If  it  be  said  that  the  motion  in  ar- 
rest of  judgment  saved  the  question  as  to  the  sufficiency 
of  the  first  count  of  the  declaration,  a  sufficient  answer 
thereto  is  that  a  motion  in  arrest  of  judgment  cannot  be 
sustained  on  the  ground  that  some  of  the  counts  of  the 
declaration  are  defective  when  there  are  other  counts  in 
the  declaration  sufficient  to  sustain  the  judgment.  Balti- 
more and  Ohio  Southtvestern  Railway  Co.  v.  Alsop,  176 
IlL  471. 

Appellant  has  made  an  extended  argument  and  cited  a 
number  of  authorities  to  show  that  the  first  count  in  the 
declaration  is  fatally  defective,  and  this  argument  and  these 
authorities  would  require  our  consideration  if  we  were 
considering  the  sufficiency  of  the  first  count  when  tested 
by  a  demurrer,  but  since  appellant  elected  to  plead  to  this 
count  and  proceed  to  a  trial  of  an  issue  of  fact,  the  argu- 
ment made  and  the  authorities  cited  do  not  require  our  con- 
sideration, since  the  question  to  which  they  relate  is  not 
properly  preserved  for  review. 

Appellant's  next  contention  is  that  appellee  assumed  the 
risk  of  injury  from  the  acts  of  negligence  alleged  in  both 
counts  of  the  declaration.  The  negligence  alleged  in  the 
first  count,  as  already  shown,  is  the  failure  of  appellant  to 
provide  appellee  with  a  reasonably  safe  place  in  which  to 
work.  The  alleged  violation  of  this  duty  relates  to  the  con- 
dition in  which  the  floor  of  the  foundry  building  was  main- 
tained. It  is  shown  that  Scotty,  the  servant  who  tripped 
and  fell,  tripped  on  a  rod  of  iron  which  was  lying  near  the 
edge  of  a  hole,  five  or  six  inches  d6ep,  in  the  floor.  The 
contention  is  that  the  rod  of  iron  and  the  hole,  as  well 
as  all  other  obstacles  on  the  floor,  were  open  and  obvious 
and  in  plain  view  of  all  the  moulders.  The  evidence  tends 
to  show  that  these  obstructions  had  been  on  the  floor  for 
several  months.  Appellee  had  worked  around  this  furnace 
for  about  five  months,  and  under  these  circumstances  it  is 
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not  unreasonable  to  asume  that  he  had  become  familiar 
with  the  condition  of  the  floor.  The  opportunities  for  all 
the  moulders  to  become  familiar  with  the  condition  of  the 
floor  were  certainly  equal  to  the  opportunities  of  appellant. 
But  appellee's  case  does  not  depend  upon  his  knowledge  of 
the  existence  of  the  obstacles  over  which  Scotty  tripped  and 
fell.  In  the  second  count  of  the  declaration  it  is  charged 
that  appellant  negligently  employed  an  incompetent  and  un- 
skillful servant,  and  that  appellee's  injury  resulted  from  the 
incompetency,  negligence  and  unskillfulness  of  such  ser- 
vant. The  evidence  conclusively  shows  that  the  servant, 
Scotty,  was  a  man  of  very  intemperate  habits ;  that  he  was 
in  the  habit  of  becoming  intoxicated  almost  every  day,  and 
that  appellant  retained  him  in  its  employ  after  notice  of 
his  intemperate  habits.  Scotty  was  intoxicated  at  the  time 
of  the  accident, — so  much  so  that  he  was  unable  to  walk 
straight, — and  the  witnesses  testified  that  he  was  seen 
drinking  whisky  frequently  during  that  day.  It  is  shown 
that  Scotty  had  worked  for  appellant  for  more  than  a  year 
before  the  accident  and  during  all  that  time  had  indulged 
in  his  habit  of  drinking.  The  evidence  also  shows  that  ap- 
pellee did  not  know  of  Scotty's  incompetency  resulting  from 
his  habitual  drunkenness.  Appellee  and  Scotty  worked  on 
opposite  sides  of  the  furnace,  so  that  appellee  had  only  met 
him  casually  a  few  times  at  the  clock.  The  danger  arising 
from  the  incompetency  of  a  fellow-servant  is  not  one  of 
the  ordinary  and  usual  hazards  which  a  servant  assumes 
by  his  contract  of  hiring.  (  United  States  Rolling  Stock  Co. 
V.  Wilder,  ii6  111.  lOO;  Consolidated  Coal  Co.  v.  Haenni, 
146  id.  614.)  It  is  averred  in  the  second  count  that  appel- 
lee's injury  resulted  from  the  incompetency  and  unskill- 
fulness of  his  co-employee,  Scotty,  and  that  appellee  had 
no  knowledge  of  the  incompetency  of  such  co-employee, 
and  that  appellant  knew,  or  by  the  exercise  of  ordinary 
care  should  have  known,  such  fact.  In  our  opinion  the  in- 
jury of  appellee  is  due  to  the  negligence  charged  in  the 
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second  count  of  the  declaration  and  that  appellee  did  not 
assume  the  risk  arising  from  this  danger,  where  it  appears 
from  the  evidence  that  he  had  no  knowledge  of  it.  There 
was  no  error  in  the  refusal  of  the  court  to  direct  a  verdict 
on  the  ground  that  appellee's  injury  resulted  from  an  as- 
sumed risk. 

It  is  next  urged  by  appellant  that  the  court  erred  in 
giving  instruction  No.  4.    That  instruction  is  as  follows : 

"It  was  the  duty  of  the  defendant  to  use  reasonable 
care  to  learn  and  know  whether  its  servants  were  compe- 
tent and  fit  for  their  work,  so  that  it  would  be  reasonably 
safe  for  the  defendant's  other  servants  to  work  with  them 
without  being  exposed  to  unnecessary  danger  to  life  or 
limb  by  reasons  of  incompetency,  if  any;  and  if  defend- 
ant's servant  known  as  'Scotty'  was  incompetent  for  his 
work,  and  if  by  reason  thereof  other  servants  of  defendant 
were  exposed  to  unnecessary  danger  to  life  and  limb,  and 
if  defendant  by  reasonable  care  would  have  known  of  such 
incompetency  and  danger,  if  any,  before  the  alleged  injury 
to  plaintiff,  in  time  by  reasonable  care  to  prevent  such  dan- 
ger, then  it  was  defendant's  duty  to  use  reasonable  care 
not  to  expose  the  plaintiff  to  the  danger,  if  any,  of  work- 
ing with  such  incompetent  servant,  if  any." 

Appellant  concedes  that  this  instruction  states  a  correct 
proposition  of  law  as  far  as  it  goes,  but  contends  that  un- 
der the  evidence  in  this  case  the  instruction  should  have 
gone  further  and  explained  to  the  jury  that  if  appellee  had 
knowledge,  or  equal  means  of  knowledge,  with  appellant 
of  the  incompetency  of  the  servant  "Scotty"  and  made  no 
objection  to  working  with  him,  appellee  would  assume  the 
risk  of  injury  that  might  result  from  such  incompetency. 
This  criticism  cannot  be  sustained.  The  instruction  under 
consideration  does  not  purport  to  state  all  the  facts  upon 
which  a  right  of  recovery  depends.  It  does  not  conclude 
with  a  direction  to  find  a  verdict  for  appellee,  and  does  not, 
therefore,  fall  within  a  class  of  instructions  often  condemned 
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by  this  court  which  conclude  with  a  direction  to  find  a  ver- 
dict for  a  particular  party  without  stating  all  the  essen- 
tial facts  to  support  such  conclusion.  It  is  unnecessary, 
and  often  impracticable,  to  state  the  whole  law  of  a  case 
in  one  instruction.  Efforts  to  do  so  are  more  likely  to 
confuse  than  enlighten  the  jury.  Besides,  the  liability  to 
commit  error  is  minimized  by  stating  the  law  applicable  to 
a  particular  question  or  particular  parts  of  the  case  in  sep-. 
arate  instructions.  This  court  has  often  had  occasion  to 
announce  the  familiar  rule  that  instructions  are  to  be  con- 
sidered as  a  series,  and,  when  so  considered,  if,  as  a  whole, 
they  state  the  law  correctly  that  is  sufficient.  The  jury 
were  informed  by  other  instructions  in  the  series  of  the 
effect  the  facts  omitted  from  this  one  would  have  upon  the 
relative  rights  of  the  parties.  Instruction  No.  36  given  on 
behalf  of  appellant  advises  the  jury  that  appellee  could  not 
recover  under  the  second  count  of  his  declaration  unless 
he  proved  that  he  did  not  know,  and  by  the  exercise  of 
reasonable  diligence  would  not  have  known,  that  the  ser- 
vant "Scotty"  was  incompetent,  careless  and  reckless.  Ap- 
pellant had  the  full  benefit  of  the  doctrine  of  the  assumption 
of  risk,  so  far  as  it  applied,  resulting  from  the  incompe- 
tency and  carelessness  of  the  fellow-servant  of  the  appellee 
by  instructions  18,  19,  20,  21,  22,  30,  33,  35,  36  and  38 
given  at  its  instance  by  the  court. 

Instruction  No.  13  is  next  complained  of  by  appellant. 
That  instruction  told  the  jury  that  the  term  "ordinary 
risk,"  as  used  in  the  instructions,  meant  such  risks  as  were 
usual  and  ordinary  in  such  employment,  and  such,  also,  as 
remain  incident  to  the  employment  after  the  employer  has 
taken  reasonable  care  to  prevent  such  risks.  The  instruc- 
tion then,  in  effect,  informed  the  jury  that  the  negligence 
of  fellow-servants  was  an  ordinary  risk  which  the  employee 
assumed,  subject  to  the  qualification  that  the  master  must 
exercise  reasonable  care  to  employ  and  retain  competent 
servants.     The  instruction  also  informed  the  jury  that  the 
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employee  did  not  assume  risks  arising  from  the  incompe- 
tency of  co-employees,  or  any  unusual  or  extraordinary 
risks,  unless  he  knew  and  appreciated,  or  by  the  use  of  ordi- 
nary care  would  have  known  and  appreciated,  such  risks. 
It  is  contended  by  appellant  that  this  instruction  is  errone- 
ous in  that  it  states  that  the  term  ^'ordinary  risk"  did  not 
include  such  risks  or  dangers  as  the  master  could  by  the 
exercise  of  ordinary  care  discover  and  prevent.  There  are 
many  cases  in  this  court  which  hold  that  the  servant  does 
not  assume,  by  virtue  of  his  contract  of  hiring,  dangers 
which  the  master  could  by  the  exercise  of  reasonable  care 
discover  and  remove,  or,  as  the  rule  is  sometimes  stated, 
the  servant  does  not  assume  risks  arising  from  the  master's 
negligence.  Among  the  many  cases  where  this  rule  has 
been  recognized  the  following  may  be  cited :  Chicago  and 
Alton  Railroad  Co,  v.  House,  172  111.  601 ;  Alton  Paving, 
Building  and  Fire  Brick  Co.  v.  Hudson,  176  id.  270;  Chi- 
cago and  Grand  Trunk  Railway  Co.  v.  Spurney,  197  id. 
471 ;  Slack  v.  Harris,  200  id.  96. 

There  is  another  phase  of  the  doctrine  of  assumed  risk 
which  we  deem  it  not  inappropriate  to  refer  to  for  the  pur- 
pose of  pointing  out  a  distinction  between  the  cases  which 
hold  that  the  servant  may,  under  some  circumstances,  as- 
sume dangers  arising  from  the  negligence  of  the  master, 
however  gross  the  fault  may  be.  The  case  of  Illinois 
Central  Railroad  Co,  v.  Pitzpatrick,  227  111.  478,  is  an  il- 
lustration of  the  rule  that  the  servant  may,  under  some 
circumstances,  assume  dangers  arising  from  the  master's' 
negligence.  In  that  case  the  judgment  was  reversed  for 
the  error  in  giving  an  instruction  to  the  effect  that  the 
servant  did  not  assume  dangers  arising  from  the  master's 
negligence.  There  is  no  conflict  between  the  Pitzpatrick 
case,  and  others  that  may  be  in  line  with  it,  and  the  cases 
cited  above,  which  hold  that  the  negligence  of  the  master 
is  not  one  of  the  ordinary  risks  which  the  servant  assumes 
by  his  contract  of  hiring.    The  distinction  between  the  two 
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classes  of  cases  is  readily  discernible  when  the  cases  them- 
selves are  carefully  studied  and  analyzed.  It  will  be  found 
that  the  cases  which  exclude  from  the  risks  assumed  by  the 
servant  such  dangers  as  arise  from  the  master's  negligence 
are  cases  involving  a  consideration  of  the  usual  and  ordi- 
nary hazards  of  the  employment  which  are  assumed  by  the 
original  contract  of  hiring,  and  that  the  other  line  of  cases 
which  hold  that  the  servant  may  assume  dangers  arising 
from  the  master's  negligence  are  cases  where  the  assimip- 
tion  of  the  danger  depended  not  upon  the  contract  of  hir- 
ing but  upon  the  knowledge  of  the  servant  of  the  existence 
of  the  danger.  If  the  servant  has,  or  by  the  exercise  of 
reasonable  care  would  have,  knowledge  of  the  existence  of 
a  particular  danger  and  continues  in  the  employment  with- 
out complaint  he  will  be  deemed  to  have  assumed  the  dan- 
ger ;  and  in  respect  to  such  dangers  it  is  wholly  immaterial 
whether  they  arise  from  the  negligence  of  the  master  or 
from  other  causes.  In  Cooley  on  Torts  (vol.  2,  sec.  1046,) 
it  is  said :  "However  gross  the  fault  of  the  master  in  sub- 
jecting the  servant  to  the  risk  of  injury  from  defective 
buildings,  premises  and'  appliances,  yet  where  the  servant 
knows  the  defects  and  dangers  and  still  knowingly  and 
without  protest  consents  to  incur  the  risk  to  which  he  is 
exposed  thereby,  he  is  deemed  to  assume  such  risk  and  to 
waive  any  claim  for  damages  against  his  master  in  case  of 
injury."  The  master's  negligence  is  not  an  ordinary  and 
usual  risk  of  the  employment,  hence  the  servant  does  not 
assume  dangers  arising  therefrom  by  his  contract  of  hir- 
ing, but  the  servant  knowing  of  such  negligence  may  as- 
sume the  risk,  and  in  such  case  he  assumes  it  because  he 
knows  of  it,  and  not  because  it  has  become  an  ordinary  one. 
Keeping  the  distinctions  above  pointed  out  in  mind,  the 
objections  pointed  out  to  the  instruction  now  under  con- 
sideration are  readily  answered.  If  appellant  negligently 
employed  an  incompetent  servant  and  set  him  to  work  with 
appellee,  thereby  exposing  appellee  to  danger  from  the  in- 
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competency  of  such  servant,  such  a  danger  is  not  one  of 
the  ordinary  and  usual  hazards  of  the  employment  which 
appellee  assumed  by  his  contract  of  hiring.  If  he  assumed 
sucli  danger  at  all,  it  would  only  be  upon  the  supposition 
that  he  knew  of  such  incompetency,  and  voluntarily,  with- 
out protest,  continued  in  such  employment.  Whether  he 
had  such  knowledge  or  ought  to  have  had  such  knowledge 
was  a  question  of  fact  for  the  jury.  Appellee's  contention 
was  that  he  had  no  such  knowledge  and  had  not  sufficient 
opportunity  to  acquire  it.  Upon  the  assumption  that  the 
jury  would  adopt  appellee's  theory  of  the  fatts,  he  was  en- 
titled to  have  them  instructed  as  to  the  rule  of  law  ap- 
plicable to  his  theory  of  the  case.  If,  on  the  other  hand, 
as  appellant  contends,  appellee  had  knowledge  of  the  in- 
competency of  his  co-employee,  or  if,  under  the  circum- 
stances, by  the  exercise  of  ordinary  care  he  ought  to  have 
had  such  knowledge,  then  appellant  was  entitled  to  have 
the  jury  instructed  that  appellee  would  assume  the  dan- 
gers arising  from  the  known  incompetency  of  the  employee 
Scotty.  The  law  as  applicable  to  appellant's  theory  of  the 
facts  was  fully  presented  to  the  jury  by  instructions  i8, 
19,  20  and  21  given  on  behalf  of  appellant.  By  these  sev- 
eral instructions  the  jury  were  told,  in  various  forms  of 
language,  that  the  servant  assumed  not  only  the  ordinary 
and  usual  risks  connected  with  his  work,  but  also  all  ex- 
traordinary and  unusual  risks  and  dangers  of  which  he  had 
knowledge  or  by  the  exercise  of  reasonable  care  ought  to 
have  had.  The  instruction  under  consideration,  when  read 
in  connection  with  the  other  instructions  of  a  series,  was 
not  erroneous  or  misleading. 

The  case  upon  which  appellant  relies  with  much  confi- 
dence as  supporting  his  criticism  of  instruction  No.  13  is 
Wells  V.  O'Hare,  209  111.  627.  In  that  case  an  instruction 
containing,  in  substance,  the  same  language  found  in  the 
first  sentence  of  instruction  No.  13  was  held  erroneous. 
The  refusal  of  this  court  to  approve  of  the  instruction  in 
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the  O'Hare  case  was  upon  the  ground  that  under  the  facts 
of  that  case  the  instruction  imposed  upon  the  master  obli- 
gations to  take  precautions  beyond  the  legal  duty  devolving 
upon  him.  In  that  case  it  was  clearly  shown  that  the  injury 
resulted  from  the  negligent  act  of  a  fellow-servant  in  care- 
lessly and  negligently  causing  a  brick  to  fall  down  an  ele- 
vator shaft  upon  deceased,  who  was  working  at  the  bottom 
of  the  shaft  as  a  fellow-servant  with  the  servant  at  the  top 
of  the  shaft  whose  negligent  act  caused  the  brick  to  fall. 
Under  the  facts  of  that  case  and  the  law  applicable  thereto 
the  deceased  assumed  the  danger  of  injury  from  the  negli- 
gent act  of  a  fellow-servant.  There  was  no  pretense  in  that 
case  that  the  servant  whose  misconduct  caused  the  injury 
was  incompetent  or  unskillful  or  that  the  master  was  guilty 
of  any  negligent  act  in  employing  or  retaining  him  in  his 
service.  Under  the  facts  of  that  case  this  court  held  that 
the  instruction  in  question  was  liable  to  mislead  the  jury 
into  speculating  as  to  ^yhat  the  master  might  have  done 
to  discover  and  prevent  the  negligent  act  or  omission  of  a 
competent  fellow-servant  of  the  deceased.  It  will  be  noted, 
also,  that  the  instruction  in  question  was  not  condemned  in 
the  O'Hare  case  on  the  ground  that  it  contained  an  errone- 
ous statement  of  the  law  as  a  general  proposition,  but  only 
for  the  reason  that  under  the  peculiar  facts  of  that  case  the 
instruction  had  a  tendency  to  mislead  the  jury.  We  do  not 
regard  the  O'Hare  case  as  an  authority  against  the  instruc- 
tion under  consideration  in  this  case. 

Appellant  also  complains  of  instruction  No.  13^^  given 
by  the  court  on  behalf  of  appellee.  That  instruction  in- 
forms the  jury  that  if  the  appellant  was  itself  guilty  of 
negligence  and  the  plaintiff  was  injured  thereby,  then,  even 
though  it  should  appear  that  some  fellow-servant  of  the 
plaintiff  was  guilty  of  negligence  partly  contributing  toward 
causing  the  injury,  such  negligence  of  said  fellow-servant 
would  not,  in  that  case,  prevent  the  plaintiff  from  recover- 
ing a  verdict  if  he  was  otherwise  entitled  thereto  under  the 
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instructions  and  the  evidence.  This  instruction  is  not  open 
to  the  objection  made  to  it.  The  law  as  laid  down  in  the 
instruction  was  announced  by  this  court  in  Pxdlman  Palace 
Car  Co.  V.  Laack,  143  III.  242. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
instructions  Nos.  14,  15,  23,  25,  26  and  28  requested  by  it. 
The  principal  contention  of  the  appellant  as  to  the  refusal 
of  instructions  rentes  to  instructions  26  and  28.  Instruc- 
tion 26  directed  the  jury  to  find  a  verdict  for  the  appellant 
if  they  believed  the  injury  resulted  from  the  co-employee 
(Scotty)  slipping  and  falling  upon  a  bar  of  iron  used  in 
connection  with  the  moulding  of  the  iron.  This  instruc- 
tion was  properly  refused.  It  amounted,  in  effect,  to  di- 
recting a  verdict  for  the  defendant.  All  that  was  proper 
in  instruction  28  is  fully  covered  by  other  instructions  given 
for  the  appellant.  There  was  no  error  in  refusing  these 
instructions. 

There  being  no  reversible  error  in  this  record  the  judg- 
ment of  the  Appellate  Court  for  the  First  District  is  af- 

Judgment  affirmed. 


D.  K.  Feux,  Plaintiff  in  Error,  vs.  William  Caldwell, 
Defendant  in  Error. 

Opinion  Hied  June  iS,  ipoS. 

Evidence — when  records  are  destroyed  by  fire  their  contents 
may  be  proven  by  best  evidence  obtainable.  Where  the  records  of 
a  proceeding  by  an  administrator  for  an  order  to  sell  land  to  pay 
debts  have  been  destroyed  by  fire,  the  fact  that  such  a  proceeding 
was  had  and  that  the  court  had  jurisdiction  to,  and  did,  enter  a  de- 
cree directing  such  sale  to  be  made,  may  be  proven  by  the  best  evi- 
dence obtainable,  and  if  there  is  no  written-evidence  in  existence 
parol  proof  may  be  resorted  to. 

Writ  of  Error  to  the  Circuit  Court  of  Wayne  county ; 
the  Hon.  Jacob  R.  Creighton,  Judge,  presiding. 
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John  R.  Holt,  and  Bonham  &  McLin,  for  plaintiff  in 
error. 

Creighton  &  Thomas,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  action  of  ejectment  brought  in  the  circuit 
court  of  Wayne  county  by  plaintiff  in  error,'  D.  K.  Felix, 
against  defendant  in  error,  William  Caldwell,  to  recover 
possession  of  a  strip  of  land  fifteen  and  one-half  feet  wide 
off  of  the  west  side  of  the  south-west  quarter  of  the  south- 
east quarter  of  section  2yj  town  2,  south,  range  8,  east  of 
the  third  principal  meridian.  Defendant  in  error  pleaded 
the  general  issue,  disclaimer  of  title,  and  that  defendant  is 
not  now,  and  never  has  been,  in  possession  of  said  lands, 
and  issue  was  joined  on  each  plea.  The  cause  was  tried  by 
a  jury  and  a  verdict  finding  the  defendant  not  guilty  was 
returned.  A  motion  for  a  new  trial  was  made  and  over- 
ruled and  judgment  rendered  on  the  verdict  and  against 
plaintiff  for  costs.  Plaintiff  in  error  brings  the  case  to  this 
court  by  writ  of  error  to  review  said  judgment. 

The  controversy  involves  the  boundary  line  between 
two  forty-acre  tracts,  owned,  respectively,  by  plaintiff  in 
error  and  defendant  in  error.  The  claim  of  plaintiff  in  er- 
ror is  that  defendant  in  error  has  within  his  enclosure  the 
narrow  strip  of  land  mentioned,  which  plaintiff  in  error 
claims  to  own  in  fee,  while  defendant  in  error  contends  that 
his  fence  is  on  the  line  and  that  all  the  land  in  his  enclosure 
belongs  to  him. 

Plaintiff  in  error  offered  evidence  to  prove  title  in  Wil- 
liam F.  Felix,  the  death  of  William  F.  Felix,  and  a  con- 
veyance to  the  plaintiff  in  error,  from  the  administrator  of 
William  F.  Felix,  of  the  forty-acre  tract  described  in  the 
declaration  and  of  which  tract  he  claims  the  strip  in  con- 
troversy to  be  a  part.    The  deed  did  not  set  out  the  decree 
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of  the  probate  court  in  full,  but  recited  that  said  court,  at 
the  June  term,  1882,  in  a  proceeding  in  which  John  I.  Felix, 
administrator  of  William  F.  Felix,  deceased,  was  plaintiff 
and  the  widow  and  children  (naming  them)  of  the  said 
William  F.  Felix  were  defendant,  duly  entered  an  order 
and  decree  authorizing  and  empowering  John  I.  Felix,  as 
such  administrator,  to  sell  the  real  estate  of  the  deceased 
for  the  payment  of  his  debts.     The  deed  further  recited 
that  the  administrator  gave  notice  of  the  sale,  together  with 
the  description  of  the  land  to  be  sold,  by  posting  notices 
at  four  of  the  most  public  places  In  the  county  where  the 
real  estate  was  to  be  sold,  and  also  by  publishing,  for  four 
successive  weeks,  notice  of  such  sale  in  a  newspaper  pub- 
lished in  said  county,  in  accordance  with  the  order  of  the 
court  and  of  the  statute  in  such  cases  made  and  provided ; 
that  the  administrator  did,  on  the  17th  day  of  August, 
1882,  pursuant  to  the  order  and  decree  of  the  probate  court 
and  of  the  notices  given  of  the  said  sale,  sell  said  tract  of 
land  to  plaintiff  in  error.     The  deed  further  recited  that 
the  administrator  had  filed  a  complete  report  of  his  pro- 
ceedings under  the  decree  and  order  of  sale  in  the  county 
court,  and  that  the  same  was  on  the  30th  day  of  August, 
1882,  approved  by  said  court,  and  the  administrator  was 
ordered  and  directed  to  convey  said  real  estate  to  plaintiff 
in  error  upon  his  complying  with  the  terms  of  the  sale, 
which  the  deed  recites  he  had  done.     The  deed  was  ac- 
knowledged by  the  administrator  on  August  30,  1882,  and 
filed  for  record  and  recorded  March  15,  1883.    Defendant 
in  error  objected  to  the  introduction  in  evidence  of  this  deed 
on  the  ground  that  it  did  not  recite  sufficient  facts  to  show 
that  the  court  had  jurisdiction  of  the  heirs  of  William  F. 
Felix,  and  no  evidence  had  been  offered  that  there  ever  was 
any  decree  of  the  probate  court  of  Wa)me  county  authoriz- 
ing and  ordering  the  sale  of  the  land.     Plaintiff  in  error 
then  proved  that  all  the  records  of  the  county  court  of 
Wayne  county  were  destroyed  by  fire  November  8,  1886; 

235  -  It 
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that  William  F.  Felix  died  in  1880,  leaving  as  his  widow 
and  children  and  only  heirs-at-law  the  parties  mentioned  in 
the  recitals  in  the  deed  as  defendants  to  the  proceeding  in 
the  probate  court  for  the  sale  of  real  estate  to  pay  debts. 
Plaintiff  in  error  was  a  brother  of  William  F.  Felix,  and 
his  counsel  then  offered  to  prove  by  him  the  facts  as  to 
the  decree  of  the  probate  court  for  the  sale  of  the  real  es- 
tate and  of  the  proceedings  and  steps  taken  by  which  it 
was  obtained.  Defendant  in  error  objected  to  this  proof 
and  the  court  refused  to  permit  it  to  be  made.  The  court 
then  sustained  the  objections  of  defendant  in  error  to  the 
introduction  of  the  deed  and  refused  to  permit  it  to  be  in- 
troduced in  evidence.  The  ruling  of  the  court  in  excluding 
the  deed  from  the  administrator  of  William  F.  Felix  to 
plaintiff  in  error  is  the  sole  question  discussed  in  the  origi- 
nal brief  and  argument  of  plaintiff  in  error. 

While  defendant  in  error  has  in  his  brief  and  argument 
to  some  extent  discussed  the  merits  of  the  case,  it  is  un- 
necessary for  us  to  go  into  that  question  as  it  is  not  raised 
by  plaintiff  in  error. 

Defendant  in  error  relies  largely  upon  Fell  v.  Young, 
63  111.  106,'  to  support  the  ruling  of  the  court.  In  that  case 
this  court  held  that  an  administrator's  deed  containing  no 
recital  showing  notice  to  the  parties  interested  of  the  time 
and  place  of  presenting  the  petition  for  an  order  for  the 
sale  of  real  estate  was  not  admissible  in  evidence  as  proof 
of  title.  No  other  proof  was  offered  except  "the  naked 
deed  of  the  administrator,"  and  the  court  held  it  did  not, 
on  its  face,  show  any  authority  in  the  administrator  to  exe- 
cute it.  It  does  not  appear  that  any  reason  existed  why 
the  decree  of  the  probate  court  and  the  files  in  the  proceed- 
ing there  could  not  have  been  produced.  The  statute  in 
force  at  the  time  the  deed  in  that  case  was  made  required 
a  conveyance  by  an  administrator  under  a  decree  for  the 
sale  of  real  estate  to  pay  debts  to  set  forth  such  order  or 
decree  at  large.     It  is  stated  in  the  opinion  of  the  court  in 
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the  Fell  case  that  the  decree  recited  the  order  of  the  court 
directing  the  sale,  but  the  order  recited  did  not  show  the 
court  had  jurisdiction  of  the  parties.  In  1872,  which  was 
after  the  decision  in  Fell  v.  Young,  the  present  act  con- 
cerning conveyances  was  adopted  by  the  legislature.  Sec- 
tion 12  of  that  act  reads  as  follows:  "In  deeds  made  by 
masters  in  chancery,  sheriffs,  guardians,  administrators, 
executors,  trustees,  commissioners,  or  other  persons,  under 
and  by  virtue  of  any  judgment,  order,  proceeding  or  de- 
cree of  any  court,  it  shall  be  unnecessary  to  copy  any  such 
judgment,  order,  proceeding  or  decree  in  such  deed;  but 
it  shall  be  sufficient  to  refer  to  the  same  by  the  title  of  the 
cause,  the  name  of  the  court,  the  date  or  term  of  court  at 
which  such  proceedings  were  had,  or  the  judgment,  order 
or  decree  obtained."  (Kurd's  Stat.  1905,  p.  465.)  All  the 
requirements  of  this  statute  were  complied  with  in  the  re- 
citals contained  in  the  deed  offered  in  evidence.  The  proof 
shows  that  the  files  and  the  decree  rendered  were  destroyed 
by  fire  in  1886,  so  that  their  production  was  an  impossibil- 
ity. In  our  opinion,  even  if  it  be  held  that  an  adminis- 
trator's deed  containing  all  the  requirements  of  the  statute 
now  in  force  should  be  held  to  be  inadmissible  standing 
alone,  where  the  proceedings  and  records  thereof  upon 
which  the  deed  is  based  have  been  destroyed  by  fire,  as  was 
the  case  here,  the  fact  that  such  proceedings  were  had,  and 
that  the  court  had  jurisdiction  to,  and  did,  enter  the  decree, 
may  be  proven  by  the  next  best  evidence  obtainable.  In 
this  case  it  appears  that  there  was  in  existence  no  other 
writing  or  memorandum  of  the  records  and  proceeding  in 
the  county  court  than  the  recitals  contained  in  the  deed, 
and  in  such  case  parol  proof  may  be  resorted  to.  Forsyth 
V,  Vehmeyer,  176  111.  359. 

We  think  the  court  erred  in  refusing  to  permit  the  evi- 
dence offered,  and  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Emii.  T.  Hartje,  Defendant  in  Error,  vs.  George  Mox- 
i^EY,  Plaintiff  in  Error. 

Opinion  filed  June  i8,  ipo8. 

1.  Automobiles — section  i8  of  Motor  Vehicle  act  construed. 
Under  section  18  of  the  Motor  Vehicle  act  of  1907,  in  an  action  for 
injury  caused  by  an  automobile  to  person  or  property,  proof  that 
the  automobile  was  being  driven  at  a  rate  of  speed  prohibited  by  the 
act  makes  a  prima  facie  case  of  negligence ;  but  the  plaintiff  must 
further  prove  that  such  negligence  was  the  proximate  cause  of  the 
injury  and  that  he  was  not  guilty  of  contributory  negligence. 

2.  SamB — sections  10  and  18  of  Motor  Vehicle  act  supersede 
former  ordinances.  Local  authorities  are  without  power  to  suspend 
or  lessen  the  restrictions  imposed  upon  the  use  of  motor  vehicles 
by  sections  10  and  18  of  the  Motor  Vehicle  act  of  1907,  and  the 
fact  that  park  authorities  may  have  passed  ordinances  regulating 
the  use  of  automobiles  prior  to  the  time  the  Motor  Vehicle  act  took 
effect  does  not  suspend  the  operation  of  the  act  within  the  jurisdic- 
tion of  such  authorities. 

3.  Same — proviso  to  sub-section  "c"  of  section  10  of  Motor  Ve- 
hicle act  must  always  he  given  effect.  In  determining  what  is  the 
highest  lawful  rate  of  speed  at  which  an  automobile  may  be  driven 
in  a  particular  locality,  the  proviso  to  sub-section  "c"  of  section  10 
of  the  Motor  Vehicle  act,  limiting  such  speed  in  any  case  to  a  rea- 
sonable speed,  having  regard  to  the  traffic  and  use  of  the  highways, 
etc.,  must  always  be  given  effect. 

4.  Constitutional  law — section  18  of  the  Motor  Vehicle  act  is 
within  the  title  of  the  act.  Section  18  of  the  Motor  Vehicle  act, 
making  the  driving  of  an  automobile  at  a  prohibited  speed  prima 
facie  evidence  of  negligence  in  case  of  an  injury  by  the  automobile 
to  person  or  property  is  within  the  title  of  the  act,  which  states  the 
purpose  of  the  act  to  be,  among  other  things,  for  "regulating  the 
use  and  speed"  of  motor  vehicles. 

5.  Same — section  18  of  the  Motor  Vehicle  act  is  not  invalid, 
as  being  special  legislation.  Section  18  of  the  Motor  Vehicle  act, 
providing  that  proof  that  an  automobile  was  driven  at  a  prohib- 
ited speed  is  prima  facie  evidence  of  negligence,  is  not  in  vio- 
lation of  section  22  of  article  4  of  the  constitution,  upon  the  ground 
that  it  confers  upon  the  persons  claiming  to  have  been  injured  by 
a  moving  automobile  a  special  advantage  in  the  trial  of  a  suit  to 
recover  damages  for  the  injury. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Stephen  A.  Foster,  Judge,  presiding. 
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Delavan  B.  Cole,  for  plaintiff  in  error : 

Section  i8  of  the  Motor  Vehicle  law  of  1907  is  uncon- 
stitutional and  void,  for  the  reason  that  it  contravenes  the 
provisions  of  section  13  of  article  4  of  the  constitution  of 
the  State  of  Illinois.  People  v.  Busse,  231  III.  251 ;  Rouse 
V.  Thompson,  228  id.  522;  Milne  v.  People,  224  id.  125; 
Allardt  v.  People,  197  id.  501 ;  Woodruff  v.  Coal  Co.  182 
id.  480;  Dolese  v.  Pierce,  124  id.  140;  Leach  v.  People, 
122  id.  420;  People  v.  Protestant  Deaconesses,  71  id.  229; 
State  V.  Baum,  33  La.  Ann.  981 ;  Adams  v.  Webster,  26 
id.  144. 

Under  the  law  of  this  State,  in  the  absence  of  a  statute 
to  the  contrary,  the  violation  of  a  statute  or  municipal 
ordinance  limiting  speed  is  prima  facie  evidence  of  negli- 
gence, merely,  but  is  not  prima  facie  evidence  of  the  plain- 
tiff's right  to  recover.  Railroad  Co,  v.  Johnson,  103  111. 
512;  Railway  Co.  v.  Henks,  91  id.  406;  Railway  Co.  v. 
Saves,  42  id.  288;  Railroad  Co.  v.  Loomis,  13  id.  548. 

In  the  absence  of  a  statute  establishing  a  different  rate, 
the  burden  of  proof,  in  the  sense  of  an  obligation  to  sustain 
the  issue  by  a  preponderance  of  the  evidence,  never  shifts 
from  the  party  having  the  affirmative  of  the  issue,  during 
the  course  of  the  trial,  but  it  remains  with  him  throughout. 
Casualty  Co.  v.  Weise,  182  111.  496;  Railway  Co,  v.  Louis, 
138  id.  9;  Bgbers  v.  Bgbers,  177  id.  82. 

Section  18  of  the  Motor  Vehicle  law  of  1907  is  uncon- 
stitutional and  void,  in  that  it  was  enacted  in  violation  of 
the  provisions  of  section  22  of  article  4  of  the  constitu- 
tion of  the  State  of  Illinois.  Manozvsky  v.  Stephan,  233 
111.  409;  Jones  v.  Raihvay  Co.  231  id.  302;  Harwich  v. 
Laboratory  Co.  205  id.  497;  Gillespie  v.  People,  188  id. 
176;  Noel  V.  People,  187  id.  587;  Lippman  v.  People,  175 
id*  1 01 ;  Harding  v.  People,  160  id.  459. 

Section  40  of  chapter  3  of  the  general  ordinances  of  the 
West  Chicago  Park  Commissioners  was  not  repealed  by  the 
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Motor  Vehicle  law  of  1907,  and  the  trial  court  should  have 
admitted  it  in  evidence.  Laws  of  1907,  sees.  13-21,  p.  510; 
Ridgzvay  v.  County  of  Gallatin,  181  111.  521;  County  of 
Cook  V.  Gilbert,  146  id.  268. 

BowERSOCK  &  Stilweli*,  for  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

In  the  municipal  court  of  Chicago  Emil  J.  Hartje,  de- 
fendant in  error,  recovered  a  judgment  against  George 
Moxley,  plaintiff  in  error,  for  the  sum  of  $265,  for  dam- 
ages to  an  •  automobile  belonging  to  the  former,  resulting 
from  a  collision  occurring  in  that  city  between  that  auto- 
mobile and  an  automobile  owned  and  driven  by  the  latter. 
It  was  charged  that  the  collision  and  the  damages  resulted 
from  the  fact  that  Moxley  was  driving  his  machine  at  a 
high  and  negligent  rate  of  speed.  The  court  based  the  in- 
structions, in  part,  upon  the  provisions  of  section  18  of 
the  Motor  Vehicle  act.  (Laws  of  1907,  p.  510.)  Moxley 
regards  that  section  as  unconstitutional,  and  has  sued  out 
this  writ  of  error  to  review  the  record  of  the  municipal 
court. 

Section  18  provides:  "Nothing  in  this  act  shall  be  con- 
strued to  curtail  or  abridge  the  right  of  any  person  to  pros- 
ecute a  civil  action  for  damages  by  reason  of  injuries  to 
person  or  property  resulting  from  the  negligent  use  of  the 
highways  by  the  driver  or  operator  of  a  motor  vehicle  or 
its  owner  or  his  employee  or  agent.  And  in  any  action 
brought  to  recover  any  damages  for  injury  either  to  per- 
son or  property  caused  by  running  any  motor  vehicle  at  a 
greater  rate  of  speed  than  designated  in  section  10,  the 
plaintiff  or  plaintiffs  shall  be  deemed  to  have  made  out  a 
prima  facie  case  by  showing  the  fact  of  such  injury  and 
that  such  person  or  persons  driving  such  motor  vehicle  or 
vehicles  was  at  the  time  of  such  injury  rumiing  the  same 
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at  a  speed  in  excess  of  that  mentioned  in  said  section  lo, 
or  at  an  unreasonable  rate  of  speed  as  set  forth  in  clause  c 
of  said  section."  The  speed  permitted  by  section  lo  in  that 
portion  of  the  city  of  Chicago  where  the  collision  occurred 
cannot,  under  any  circumstances,  exceed  fifteen  miles  per 
hour.  In  determining  the  highest  lawful  rate  the  proviso 
to  sub-section  c  of  section  lo  must  always  be  given  effect. 

It  is  first  contended  that  the  section  is  void  because  the 
subject  matter  thereof  is  not  expressed  in  the  title  of  the 
act.  Plaintiff  in  error  construes  section  i8  as  meaning  that 
a  prima  facie  case  showing  the  liability  of  the  party  oper- 
ating the  automobile  is  made  out  by  proving  that  the  auto- 
mobile was  traveling  at  a  forbidden  rate  of  speed  and  that 
an  accident  occurred  in  which  the  automobile  was  in  some 
manner  concerned,  without  any  reference  as  to  whether  or 
not  the  moving  automobile  was  the  proximate  cause  and 
as  to  whether  or  not  the  plaintiff  contributed  to  the  injury. 
Such  a  construction  is  wholly  unwarranted.  The  provision 
in  regard  to  a  prima  facie  case  applies  in  a  case  brought  to 
recover  damages  for  an  injury  caused  by  running  a  motor 
vehicle  at  an  unlawful  and  negligent  rate  of  speed.  Such 
an  injury  could  not  be  so  occasioned  unless  running  the 
vehicle  at  the  prohibited  rate  was  the  proximate  cause  of 
the  injury,  and  could  not,  in  law,  be  regarded  as  so  caused 
unless  the  party  injured  in  person  or  property  was  free 
from  contributory  negligence.  Proving  that  the  vehicle  is 
driven  at  a  prohibited  rate  of  speed  makes  a  prim^  facie 
case  of  negligence  on  the  part  of  any  party  chargeable  with 
so  driving  the  machine.  The  plaintiff  in  the  case  is.  still  left 
to  show  that  such  negligence  was  the  proximate  cause  of 
the  injury  and  that  he  (the  plaintiff)  was  not  guilty  of  con- 
tributory negligence.  The  law  was  so  stated  to  the  jury 
by  instructions  given. 

It  is  said,  however,  that  the  general  subject  of  the  act, 
as  indicated  by  its  title,  cannot  reasonably  be  held  to  include 
the  establishment  of  a  new  rule  of  evidence  in  suits  for 
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damages,  and  that  such  rule  found  in  section  i8  is  not  at 
all  germane  to  the  title.  The  title  states  the  act  to  be, 
among  other  things,  for  "regulating  the  use  and  speed"  of 
motor  vehicles.  An  act  which  simply  fixed  a  maximum 
rate  at  which  a  motor  vehicle  might  be  driven,  if  in  the 
law  of  the  State  there  was  nq  provision  visiting  punishment 
or  placing  a  burden  upon  the  person  violating  the  act,  would 
be  of  no  avail.  If  an  act  shows  by  its  title  that  it  is  de- 
signed to  regulate  the  use  and  speed  of  such  vehicles,  a 
person  examining  the  title  would  reasonably  expect  to  find 
provisions  in  the  act  visiting  such  penalties  and  imposing 
such  burdens  upon  violators  of  the  act  as  would  give  the 
act  vitality,  and  this  provision  in  reference  to  establishing 
a  prima  facie  case  of  negligence  is  of  that  character. 

It  is  also  urged  that  section  i8,  supra,  violates  section  22 
of  article  4  of  the  constitution  of  the  State  in  that  it  is  spe- 
cial legislation,  for  the  reason  that  it  confers  upon  persons 
who  claim  to  have  been  injured  by  a  moving  automobile  a 
peculiar  advantage  in  the  trial  of  a  case  to  recover  damages 
resulting  from  the  injury,  by  application  of  a  rule  of  evi- 
dence not  applicable  where  the  injury  results  from  negli- 
gently moving  a  vehicle  not  included  in  the  Motor  Vehicle 
law.  The  classification  is  made  primarily  to  govern  those 
operating  motor  vehicles  and  prevent  injuries  to  persons 
and  property  consequent  upon  their  negligent  use.  The 
vehicles  covered  by  the  act  are  of  such  a  character  as  that 
they  properly  form  a  class  to  which,  alone,  legislation  may 
apply.  Under  the  construction  which  we  have  above  placed 
upon  tliis  section  it  is  not  the  subject  of  constitutional  ob- 
jection. 

By  the  second  proviso  to  section  13  of  the  act  it  is  pro- 
vided that  local  authorities  having  jurisdiction  over  "the 
public  parks  and  boulevards  connecting  or  pertaining  to  the 
same"  shall  not  by  the  terms  of  the  act  be  prohibited  from 
adopting  and  enforcing  reasonable  ordinances,  rules  or  reg- 
ulations concerning  the  speed  at  which  motor  vehicles  may 
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be  operated  upon  such  parks,  park-ways  or  boulevards.  The 
plaintiff  in  error  sought  to  introduce  ordinances  of  the 
West  Chicago  Park  Commissioners  showing  that  the  boule- 
vard where  the  accident  occurred  was  within  the  jurisdic- 
tion of  that  corporation,  and  that  it  had  established,  by 
ordinance,  the  rate  of  speed  for  motor  vehicles  in  the  parks 
and  boulevards  under  its  control  prior  to  the  time  when 
this  act  came  into  force,  contending  that  for  these  reasons 
sections  lo  and  i8  of  the  act  in  question  were  not  in  force 
at  the  place  of  the  collision.  These  sections  were  in  force 
wherever  the  jurisdiction  of  the  State  of  Illinois  extends, 
except,  possibly,  the  speedways  included  in  the  first  proviso 
to  said  section  13,  as  to  which  no  opinion  is  now  expressed. 
The  second  proviso  to  section  13  now  relied  upon  authorizes 
the  authorities  therein  mentioned  to  make  regulations  fur- 
ther limiting  the  use  and  speed  of  motor  vehicles.  Coun- 
sel asserts,  however,  that  as  the  ordinances  were  in  force 
when  the  act  was  passed  the  latter  does  not  apply,  because 
the  repealing  clause  therein  contained  "is  not  broad  enough 
to  include  the  repeal'*  of  the  ordinances.  This  is  an  error 
of  counsel  which  results  from  taking  too  seriously  the  ordi- 
nances of  the  West  Chicago  Park  Commissioners.  Those 
ordinances  are  here  entirely  negligible.  Local  authorities 
are  without  power  to  suspend  the  provisions  or  lessen  the 
restrictions  of  sections  10  and  18. 

It  is  then  urged  that  the  verdict  is  against  the  manifest 
preponderance  of  the  evidence,  and  that  for  this  reason  the 
judgment  should  be  reversed.  The  accident  occurred  about 
2:30  o'clock  A.  M.  on  Monday,  August  12,  1907,  at  the 
intersection  of  Ashland  boulevard  and  Jackson  boulevard. 
Jackson  boulevard  runs  east  and  west  and  intersects  Ash- 
land at  right  angles.  At  the  time  of  the  accident  Moxley 
was  driving  his  machine  west  on  the  south  or  left  side  of 
Jackson  boulevard,  and  with  him  in  his  car  were  four  other 
persons.  Hartje  kept  his  automobile  for  hire,  and  at  the 
time  of  the  collision  was  driving  his  car  south  on  the  west 
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side  of  Ashland,  carrying  one  passenger.  The  cars  met 
near  the  south-west  corner  of  the  intersection  of  the  boule- 
vards. Upon  the  trial  Moxley  and  a  friend,  Victor  Hugo 
Greffoz,  who  was  riding  with  him  on  the  front  seat  of  his 
car^  testified  that  as  the  machines  collided  the  Moxley  car 
was  traveling  at  a  rate  of  from  ten  to  fifteen  miles  an  hour 
and  tliat  the  Hartje  car  was  traveling  at  a  rate  of  from 
twenty-five  to  thirty  miles  an  hour.  Hartje  and  his  passen- 
ger testified  that  Hartje's  car  was  traveling  at  a  rate  of  six 
or  seven  miles  per  hour,  and  that  as  they  saw  the  Moxley 
car  but  an  instant  before  the  impact  they  could  make  no 
accurate  estimate  of  the  speed  at  which  it  was  traveling  but 
that  it  was  moving  at  a  much  greater  rate.  A  cab  driver 
testified,  on  the  part  of  the  plaintiff,  that  he  was  traveling 
east  on  his  cab  on  Jackson  boulevard,  less  than  a  block  east 
of  Ashland,  as  the  Moxley  car  approached;  that  as  the 
latter  was  on  the  wrong  side  of  the  boulevard  and  did  not 
turn  across  he  was  obliged  to  drive  his  cab  to  the  north 
side  of  the  way;  that  his  attention  was  in  this  manner 
particularly  called  to  the  automobile;  that  observing  its 
high  rate  of  speed  he  turned  to  watch  it,  saw  the  accident, 
and  stated  that  the  Moxley  car  was  then  moving  at  the  rate 
of  thirty  miles  per  hour.  There  is  no  other  material  con- 
flict in  the  testimony.  On  the  afternoon  of  the  preceding" 
day,  Sunday,  at  about  two  o'clock  in  the  afternoon,  Moxley 
and  Greffoz  went  riding  in  the  city  in  the  Moxley  machine. 
Towards  evening  they  picked  up  a  man  who  was  a  friend 
of  Moxley's,  and  it  is  said  that  this  friend  "had  a  bundle." 
This  individual  is  not  otherwise  identified,  and  the  quoted 
words  are  used  in  the  slang  of  the  period  to  indicate  a 
man  who  was  intoxicated.  During  the  evening  the  party- 
rode  about  the  city  and  frequently  stopped  at  public  re- 
sorts, where  tliey  partook  of  refreshments  and  intoxicating 
liquors.  They  so  continued  until  about  midnight,  when 
they  called  on. some  women  who  were  friends  of  the  man 
with  the  bundle.     The  three  men  here -drank  intoxicating 
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liquors,  and  upon  leaving  called  on  two  women  residing  on 
Michigan  avenue,  who  were  friends  of  Greffoz.  During 
this  call  intoxicating  liquors  were  served  and  partaken  of 
by  all.  Then  the  entire  party,  Moxley,  Greffoz,  the  man 
with  the  bundle  and  the  two  women,  went  in  the  automo- 
bile to  the  Bismarck,  a  summer  garden  on  the  north  side 
of  the  city.  When  they  arrived  there  the  place  was  just 
being  closed  for  the  night.  They  were  unable  to  obtain 
drinks  and  left  immediately.  After  going  south  they  went 
west  on  Jackson  boulevard  until  the  collision  occurred,  Mox- 
ley and  Greffoz  riding  in  the  front  seat,  the  man  with  the 
bundle  and  the  two  women  in  the  rear  seat.  Immediately 
after  the  accident  Hartje,  according  to  his  undisputed  tes- 
timony, said  to  Moxley,  "What  do  you  think  you  are  on? — 
a  race  track?"  Moxley  said,  "Never  mind  giving  a  lec- 
ture." Hartje  inquired,  "What  is  your  name?"  Moxley 
replied,  "Jones."  Shortly  thereafter,  however,  the  police 
arrived  with  a  patrol  wagon  and  Moxley  then  gave  his  name 
correctly.  On  the  trial  Moxley  did  not  call  the  man  with 
the  bundle  hor  either  of  the  women,  all  of  whom  might 
reasonably  have  been  expected  to  corroborate  him  if  he  was 
telling  the  truth.  Counsel  for  Hartje,  in  cross-examining 
Moxley,  sought  to  ascertain  the  names  of  these  persons. 
The  court,  for  some  reason  which  is  not  disclosed  by  the 
record  and  which  is  not  apparent  to  us,  sustained  the  objec- 
tion of  Moxley's  counsel  to  this  cross-question.  The  jury 
arrived  at  the  conclusion  that  the  testimony  of  Moxley  and 
Greffoz  was  untrue,  and  we  are  satisfied  from  an  examina- 
tion of  I  this  record  that  they  were  justified  in  so  doing. 
The  judgment  of  the  municipal  court  will  be  affirmed. 

Judgment  affirmed. 
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William  EspHnscheid,  Defendant  in  Error,  vs. 
John  Bauer,  Plaintiff  in  Error. 

Opinion  filed  June  iB,  jpo8. 

1.  Appeals  and  errors — a  perpetual  easement  of  passage  is  a 
freehold  interest,  A  decree  perpetually  enjoining  interference  by 
the  defendant  with  complainant's  easement  of  passage  through  a 
lane  running  through  the  defendant's  land  involves  a  freehold  and 
an  appeal  lies  direct  to  the  Supreme  Court. 

2.  Injunction — easement  need  not  be  first  established  at  law. 
A  court  of  equity  will  restrain  interference  with  the  enjoyment  of 
an  easement,  even  though  the  easement  has  not  been  established  at 
law,  where  it  appears  that  the  right  is  clear  and  certain  and  that 
an  injurious  interruption  thereof  is  threatened. 

3.  Same — owner  of  easement  of  passage  may  enjoin  interfer- 
ence thereunth.  One  who  has  an  easement  of  passage  through  a 
lane  across  the  lands  of  another  may  enjoin  the  latter  from  placing 
obstructions  in  the  lane,  pasturing  stock  there  or  making  such  other 
use  thereof  as  is  inconsistent  with  its  character  as  a  private  way 
and  amounts  to  a  practical  denial  of  complainant's  rights. 

Writ  oi?  Error  to  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  T.  N.  GreEn,  Judge,  presiding.  > 

Sheen  &  Miller,  (Joseph  A.  Weil,  of  counsel,)  for 
plaintiff  in  error. 

George  J.  Jochem,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Tazewell  county,  on  September  24, 
1907,  issued  a  perpetual  injunction  upon  the  prayer  of  de- 
fendant in  error,  Espenscheid,  enjoining  plaintiff  in  error, 
Bauer,  and  those  claiming  under  him,  from  erecting  or 
maintaining  obstacles  of  any  kind  in  a  certain  lane  about 
twenty  feet  in  width,  and  from  pasturing  stock  therein,  and 
also  commanding  him  to  remove  all  obstacles  already  placed 
in  said  lane.  From  this  decree  Bauer  sues  out  a  writ  of 
error  to  this  court. 
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It  appears  that  Espenscheid  is  the  owner  of  the  south- 
east quarter  of  the  south-west  quarter  of  a  certain  sec- 
tion i6,  in  said  county,  as  well  as  of  adjoining  land  in 
other  quarter  sections,  and  Bauer  is  the  owner  of  the  re- 
mainder of  said  south-west  quarter  of  said  section  i6.  A 
public  road  runs  along  the  west  side  of  said  section,  and 
the  lane  in  question,  starting  at  said  road  at  about  the  cen- 
ter of  the  west  line  of  said  quarter  section,  runs  east  for 
about  one  hundred  rods, — in  other  words,  for  eighty  rods 
through  the  land  owned  by  Bauer  on  both  sides,  and  for 
about  twenty  rods  between  the  land  of  Espenscheid  and 
Bauer.  This  lane  appears  to  be  the  only  means  of  com- 
munication which  defendant  in  error  has  with  the  public 
highway.  It  is  evident  from  the  record  that  the  lane  has 
been  in  that  general  location  for  a  very  long  time.  None 
of  the  witnesses  on  either  side  can  remember  when  it  was 
not  there,  either  as  a  road  or  lane,  and  many  of  them  were 
raised  in  that  immediate  vicinity  and  can  remember  back 
for  over  fifty  years.  It  was  testified  that  the  lane  used  to  be 
a  public  highway  long  ago  and  was  closed  up  except  as  to 
this  one  hundred  rods,  but  this  was  denied  by  some  of  the 
witnesses.  The  land  now  owned  by  defendant  in  error  had 
been  owned  by  him  since  1878,  and  was  owned  by  his  father 
before  him,  froi^  about  1848.  Plaintiff  in  error  had  owned 
his  land  about  eleven  years.  Previous  to  that  it  was  owned 
by  Lux,  one  of  the  witnesses,  and  his  father,  whose  title 
reached  back  to  1865  or  1866.  It  is  not  contradicted  that 
the  lane,  in  at  least  part  of  its  width,  has  been  used  for  at 
least  fifty  years  as  the  only  means  of  access  from  the  Es- 
penscheid farm  to  the  public  highway  on  the  west  of  the 
section.  When  first  established  the  lane  was  apparently 
more  than  twenty  feet  in  width.  In  about  1896  Bauer 
moved  the  south  fence  of  the  west  eighty  rods  into  the 
lane  twelve  feet,  more  or  less.  Afterwards  Espenscheid 
moved  his  side  of  the  fence  on  the  east  eighteen  or  twenty 
rods  of  the  lane  into  the  road.    Various  witnesses  testified 
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that  it  was  moved  from  four  and  one-half  to  eighteen  feet. 
Espenscheid  puts  it  four  and  one-half  to  five  feet,  while 
Bauer  states  it  was  twelve  feet.  Defendant  in  error  claims 
that  this  fence  was  moved  because  Bauer  allowed  his  cattle 
to  pasture  in  the  lane,  and  in  order  that  they  could  not 
reach  over  the  fence  and  injure  a  row  of  peach  trees  planted 
there.  He  offered  in  the  bill  and  on  the  witness  stand  to 
replace  the  fence  further  south  if  Bauer  would  keep  his  cat- 
tle out  of  the  lane,  Espenscheid  claims  that  before  moving 
this  fence  he  asked  and  obtained  from  Bauer  permission  to 
do  so.  According  to  Bauer's  testimony  the  matter  was  ap- 
parently talked  over  and  left  open,  Bauer  neither  giving 
nor  definitely  withholding  his  permission.  Shortly  after 
tliis  east  part  of  the  fence  was  moved  by  Espenscheid,  the 
plaintiff  in  error  moved  the  portion  of  the  fence  opposite 
it  on  the  north  side  into  the  lane  some  three  and  one-half 
feet,  or  straightened  an  angling  fence  into  a  line  fence. 
There  appears  to  have  been  a  gate  at  the  west  end  of  the 
lane  near  the  public  road  for  many  years,  except  for  short 
periods  when  it  was  down  for  want  of  repairs.  It  is  claimed 
by  plaintiff  in  error  that  the  gate  which  used  to  be  at  the 
east  end  of  the  lane,  where  it  did  not  intervene  between 
Espenscheid's  house  and  the  highway,  has  been  moved  by 
Bauer  to  a  situation  near  the  center  of  the  <^est  eighty  rods 
of  the  lane.  Espenscheid  also  testified  that  Bauer  had  dug 
several  small  drains  across  the  right  of  way.  The  bill  al- 
leges that  Bauer  was  about  to  pasture  cattle  in  the  lane,  and 
it  appears  from  the  testimony  that  he  had  done  this  at  times 
before  and  has  done  it  at  times  since  the  filing  of  the  bill. 
The  act,  however,  which  seems  to  have  caused  the  bring- 
ing of  this  suit  was  the  construction  by  Bauer  of  a  barbed 
wire  fence  so  as  to  practically  continue  for  about  twenty 
rods  eastward  what  is  apparently  now  his  south  fence  on 
the  west  eighty  rods  of  the  lane.  Before  this  the  south 
fence  of  the  east  end  of  the  lane  had  been  some  four  feet 
to  the  south  of  where  the  new  fence  was  put  in,  and  there 
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was  a  gate  at  its  east  end,  through  which  passage  could 
be  had  to  the  Espenscheid  house  and  farm  lying  to  the  south 
of  the  gate.  The  new  fence  had  no  gate  in  it  and  prac-  ^ 
tically  cut  off  defendant  in  error  from  all  communication 
with  the  lane  until  he  pulled  down  four  or  five  rods  of  it. 
The  temporary  injunction  in  this  case  was  issued,  in  the 
absence  of  a  judge,  by  a  master  in  chancery.  The  same 
master  was  afterwards  authorized  to  take  proofs,  and  he 
reported  that  the  injunction  should  be  granted  as  prayed. 
Exceptions  were  filed  to  his  report,  which  were  overruled, 
and  the  court  entered  the  decree  as  set  forth  above. 

A  perpetual  easement  involves  a  freehold,  and  therefore 
the  case  was  properly  brought  direct  to  this  court.  Chap- 
lin v.  Commissioners  of  Highways,  126  111.  264;  Funston 
V.  H  off  many  232  id.  360. 

Plaintiff  in  error  urges  that  the  injunction  should  not 
have  been  issued  in  this  case  because  the  defendant  in  er- 
ror had  not  first  established  his  rights  in  the  easement  in 
question  by  an  action  at  law.  No  question  of  the  jurisdic- 
tion of  equity  over  this  case  appears  to  have  been  raised 
by  the  pleadings,  and  as  the  case  is  not  foreign  to  equity 
jurisdiction  it  might  well  be  held  that  plaintiff  in  error's 
contention  could  not  be  raised  in  this  court.  {Y eager  v. 
Manning,  183  III.  275.)  The  rule,  moreover,  is  well  settled 
that  a  court  of  equity  will  restrain  an  interference  with  the 
enjoyment  of  an  easement,  even  though  the  same  has  not 
been  established  at  law,  if  it  appears  that  the  right  is  clear 
and  certain  and  that  an  injurious  interruption  thereof  is 
threatened.  (Jones  on  Easements,  sec.  883.)  The  actions 
of  plaintiff  in  error  as  shown  in  this  record  are  of  such  a 
nature  as  to  justify  interference  by  a  court  of  equity.  The 
only  means  of  ingress  and  egress  that  defendant  in  error 
possessed  between  his  farm  and  the  road  was  through  this 
private  way  or  lane  in  question.  Defendant  in  error's  ease- 
ment or  right  of  passage,  as  an  incident  to  the  ownership 
of  his  farm,  was  shown  without  contradiction.     The  only 
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possible  question  of  controversy  on  this  record  is  as  to  the 
width  of  this  lane  or  right  of  passage.  It  has  been  held 
by  this  court  that  it  is  not  necessary,  in  such  a  case  as  this, 
that  the  easement  claimed  be  really  necessary  for  the  enjoy- 
ment of  the  property;  it  is  sufficient  if  it  is  highly  con- 
venient and  beneficial.  (Newell  v.  Sass,  142  111.  104.)  The 
width  of  the  right  of  passage, — ^at  least  to  the  extent  of 
twenty  feet,  as  found  by  the  decree  of  the  trial  court, — its 
connections  and  the  uses  to  which  it  has  been  and  is  sus- 
ceptible of  being  hereafter  devoted  are  not  involved  in 
any  doubt.  "Irreparable  injury,  as  used  in  the  law  of  in- 
junctions, does  not  necessarily  mean  that  the  injury  is  be- 
yond the  possibility  of  compensation  in  damages  nor  that 
it  must  be  very  great ;  and  the  fact  that  no  actual  damages 
can  be  proved,  so  that  in  an  action  at  law  the  jury  could 
award  nominal  damages,  only,  often  furnishes  the  very  best 
reason  why  a  court  of  equity  should  interfere  in  a  case 
where  the  nuisance  is  a  continuous  one."  (Newell  v.  Sass, 
supra,)  An  injunction  will  lie,  on  the  ground  that  there 
is  no  adequate  remedy  at  law,  to  prevent  the  erection  of  a 
gate  across  a  private  alley,  at  the  suit  of  an  abutting  owner 
having  an  easement  over  such  alley.  (Smith  v.  Young,  160 
111.  163;  see,  also,  Schmidt  v.  Brown,  226  id.  590;  Powers 
V.  Heffernan,  233  id.  597;  Cthak  v.  Klekr,  117  id.  643; 
Field  V.  Barling,  149  id.  556;  Wente  v.  Commonwealth 
Fuel  Co.  232  id.  526.)  This  right  of  way  was  acquired 
by  prescription,  and  plaintiff  in  error  has  no  right  to  hinder 
or  obstruct  its  use.  (Jones  on  Easements,  sec.  415.)  The 
defendant  in  error  has  a  right  to  all  such  things  as  are 
necessary  to  preserve  the  easement.  He  may  keep  it  in  re- 
pair and  have  right  of  access  to  make  necessary  repairs. 
(Wessels  v.  Colebank,  174  111.  618.)  While  the  right  of 
way  in  question  is  only  an  easement  and  plaintiff  in  error 
has  a  mutual  right  with  the  defendant  in  error  to  use  it 
for  all  proper  purposes  as  a  right  of  way,  yet  he  has  not 
the  right  to  make  other  uses  of  it  which  are  not  consistent 
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with  its  character  as  a  private  right  of  way.  It  cannot  law- 
fully be  used  as  a  place  for  feeding,  keeping  or  grazing 
stock.  (Truax  v.  Gregory,  196  111.  83.)  As  was  said  by 
this  court  in  the  case  just  referred  to  (p.  90)  :  "It  is  a 
way  for  ingress  and  egress  for  those  entitled  to  use  it,  and 
cannot  lawfully  be  devoted  to  purposes  inconsistent  with 
such  use  of  it."  We  do  not  think  there  has  been  any  such 
use  of  this  right  of  way  by  plaintiff  in  error,  shown  on  this 
record,  for  grazing  purposes  in  the  past,  as  will  justify  a 
court  of  equity  in  holding  that  the  easement  of  defendant 
in  error  was  subject  to  such  right.  Indeed,  from  the  evi- 
dence produced  we  think  the  use  for  pasturage  purposes  at- 
tempted by  plaintiff  in  error  was  such  as  to  make  it  unsafe 
for  defendant  in  error's  wife  and  children  to  pass  through 
the  lane,  and  was  thus  practically  a  denial  of  ingress  and 
egress. 

It  is  also  contended  that  as  the  fence  in  front  of  defend- 
ant in  error's  residence  was  torn  down  to  the  extent  of 
four  or  five  rods  no  obstruction  existed  at  the  time  of  the 
filing  of  the  bill,  and  therefore  the  injunction  should  not 
have  been  issued.  (Homer  v.  Keene,  177  111.  390.)  It  is 
obvious  from  this  record  that  a  part  of  this  wire  fence  was 
standing  at  the  time  the  bill  was  filed,  and  that  the  gate 
across  the  lane  about  half  way  between  the  defendant  in 
error's  residence  and  the  road  was  still  in  place.  It  is  also 
very  plain  from  this  record  that  there  is  reasonable  ground 
for  believing  that  plaintiff  in  error  will  use  the  right  of  way 
in  question,  for  pasturing  or  other  purposes,  in  a  manner 
inconsistent  with  its  character  as  a  private  right  of  way  for 
defendant  in  error  tmless  restrained  from  so  doing. 

Plaintiff  in  error  further  contends  that  the  denial  of  the 
right  of  defendant  in  error  to  the  private  way  in  question 
cannot  be  held  to  present  such  a  strong  case  of  pressing 
necessity  that  a  court  of  equity  would  feel  constrained  to 
grant  relief  before  that  right  had  been  established  by  law, 
citing  in  support  of  this  contention  Oswald  v.  Wolf,  129  111. 
tz^  —  iz 
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200,  and  Pratt  v.  Keftdig,  128  id.  293.  We  do  not  think 
there  is  any  force  in  this  contention,  so  far  as  concerns  the 
easement  to  the  width  covered  by  the  decree  of  the  trial 
court.  While  we  are  incHned  to  think  that  the  testimony 
shows  that  the  right  of  passage  originally  existed  over  a 
width  of  thirty-two  or  thirty-three  feet  and  continued  that 
way  for  many  years,  we  are  not  prepared  to  hold  that  the 
doctrine  invoked  by  plaintiff  in  error  in  the  authorities  just 
cited  should  not  control  as  to  the  excess  of  such  easement 
over  and  above  said  twenty  feet  in  width. 

The  decree  of  the  circuit  court  is  fully  justified  from 
the  facts  in  this  record,  and  will  accordingly  be  affirmed. 

Decree  affirmed. 


Mary  North,  Appellee,  vs.  Samuei*  Graham  et  al.  Ap- 
pellants. 

Opinion  filed  June  18,  ipo8. 

1.  Deeds — when  deed  to  church  creates  a  determinable  fee,  A 
deed  conveying  land  to  a  church  organization,  which  provides  that 
said  tract  of  land  shall  "revert  to  the  party  of  the  first  part  when- 
ever it  ceases  to  be  used  or  occupied  for  a  meeting  house  or  church/* 
creates  a  determinable  fee,  which  continues  so  long  as  the  land  is 
devoted  to  the  purposes  of  a  meeting  house  or  church. 

2.  Same — possibility  of  reverter^  in  case  of  a  determinable  fee, 
does  not  pass  under  quit-claim  deed.  The  possibility  of  reverter, 
where  land  has  been  conveyed  by  a  deed  which  provides  that  the 
property  shall  revert  to  the  grantor  in  case  it  ceases  to  be  used  for 
the  purposes  for  which  it  was  granted,  is  not  such  an  estate  as  the 
grantor  can  convey  or  assign,  and  does  not  pass  under  a  quit-claim 
deed  made  before  the  reverter  takes  place. 

3.  Same — possibility  of  reverter  descends  to  grantor^s  heirs  who 
were  in  existence  at  his  death.  Where  a  grantor  of  a  determinable 
fee  dies  before  the  happening  of  the  event  which  is  to  terminate  the 
fee  and  effect  a  reversion  to  the  grantor,  the  possibility  of  reverter 
descends  to  the  heirs  of  the  grantor  who  were  in  existence  at  the 
time  of  his  death,  and  not  merely  to  those  who  were  in  existence 
when  the  event  happened  which  terminated  the  fee. 
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4.  Descent — word  "estate"  refers  to  all  interests  in  property. 
The  word  "estate,"  as  used  in  the  Illinois  statutes  controlling  the 
devise  and  descent  of  property,  refers  to  all  interests  in  property  to 
which  deceased  shall  be  entitled,  without  reference  to  actual  seizin. 

5.  Ejectment — defendant  may  set  up  title  acquired  after  com- 
mcncement  of  suit.  In  ejectment  the  burden  of  proof  is  upon  the 
plaintiff,  and  if  the  defendant  acquires  title  to  a  half  interest  in 
the  property  subsequent  to  the  commencement  of  the  suit,  he  may 
set  up  such  title  and  to  that  exent  defeat  the  plaintiffs  recovery. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  James  W.  Craig,  Judge,  presiding. 

H.  S.  Tanner,  and  F.  C.  VanSellar,  for  appellants. 

Frank  T.  O'Hair,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  in  ejectment  brought  by  appellee  in  the 
circuit  court  of  Edgar  county  against  appellants  to  settle 
the  ownership  of  a  small  tract,  containing  about  a  quarter 
of  an  acre  of  land,  situated  in  that  county.  At  the  Febru- 
ary term,  1906,  judgment  was  entered  in  favor  of  appellee, 
and  appellants  thereafter  took  a  new  trial  as  provided  by 
statute.  The  case  was  heard  a  second  time,  jury  being 
waived,  at  the  June  term,  1907,  of  said  court.  At  this  trial 
the  court  entered  judgment,  holding  that  appellee  was  the 
owner  of  and  entitled  to  the  possession  of  the  property  in 
question.    An  appeal  was  thereupon  prayed  to  this  court. 

From  the  agreed  statement  of  facts  it  appears  that  Adam 
Stewart  died  in  1888,  intestate,  leaving  no  widow  and  leav- 
ing as  his  only  heirs-at-law  his  three  daughters,  Martha 
Stewart,  Demeris  Snyder  and  the  appellee,  Mary  North. 
Martha  Stewart  died  in  1889,  unmarried  and  without  chil- 
dren. Demeris  Snyder  died  in  1892,  leaving  W.  W.  Sny- 
der her  husband  and  Myrtle  Snyder  her  daughter  and  only 
heir-at-law.  Myrtle  Snyder  died  in  1898,  unmarried,  leav- 
ing the  said  W.  W.  Snyder,  her  father,  her  only  heir-at-law. 
It  ^^ears  that  Adam  Stewart  and  his  wife,  February  i, 
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1877,  made  a  deed  of  the  land  in  question  to  the  trustees  of 
a  Methodist  church  called  "Pilot  Class,"  of  Edgar  county, 
containing  this  provision:  "Said  tract  of  land  above  de- 
scribed to  revert  to  the  party  of  the  first  part  whenever  it 
ceases  to  be  used  or  occupied  for  a  meeting  house  or  church." 
On  July  10,  1886,  Adam  Stewart  and  wife  quit-claimed  the 
eighty-acre  tract  of  which  this  meeting  house  piece  formed 
a  part,  with  other  property,  to  his  brother,  James  Stewart, 
and  the  property  thereafter,  by  a  chain  of  conveyances,  was 
conveyed  from  James  Stewart  to  the  appellants  in  this  case. 

Appellants'  first  contention  is  that  there  is  nothing  in 
the  record  to  show  that  there  was  such  an  organization  as 
the  Pilot  Class  church  in  existence  at  the  time  of  the  deed 
from  Adam  Stewart,  in  1877,  and  that  it  was  incumbent 
upon  appellee  to  prove  this  fact.  We  cannot  agree  with 
this  contention,  as  appellants  have  recognized,  by  their  stip- 
ulation of  facts,  the  existence  of  the  Pilot  Class  church  in 
these  words :  "It  is  agreed  that  the  tract  of  land  in  ques- 
tion ceased  to  be  used  and  occupied  for  a  meeting  house  or 
church,  as  provided  in  the  deed  from  Adam  Stewart  to  the 
trustees  of  Pilot  Class,  of  the  county  of  Edgar  and  State 
of  Illinois,  dated  February  i,  1877,  in  the  month  of  Au- 
gust, 1904,  and  that  the  building  theretofore  used  as  a 
meeting  house  or  place  of  worship  was  removed  from  said 
premises  in  October,  1905." 

Appellants  make  the  further  contention  that  whatever 
title  passed  to  the  church  under  said  provision  of  the  deed 
created  a  reversion  in  Adam  Stewart  and  his  heirs,  and  as 
a  reversion  may  be  conveyed,  (2  Washburn  on  Real  Prop. — 
4th  ed. — *389,)  the  deed  from  Adam  to  his  brother,  James, 
included  and  conveyed  all  the  reversionary  interest  of  Adam 
and  his  heirs.  The  estate  taken  by  the  church  was  a  fee, 
because  it  was  to  continue  in  said  organization  as  long  as 
the  land  was  devoted  to  the  specified  uses,  which  might  be 
forever,  but  as  it  might  end  on  the  happening  of  an  event 
it  is  what  is  usually  called  a  "determinable  or  qualified  fee," 
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(First  Universalist  Society  v.  Boland,  155  Mass.  171.) 
"Where  one  grants  a  base  or  determinable  fee,  since  what 
is  left  in  him  is  only  a  right  to  defeat  the  estate  so  granted 
upon  the  happening  of  a  contingency,  there  is  no  reversion 
in  him, — that  is,  he  has  no  future  vested  estate  in  fee,  but 
only  what  is  called  a  naked  possibility  of  reverter,  which  is 
incapable  of  alienation  or  devise,  although  it  descends  to  his 
heirs."  (Tiedeman  on  Real  Prop. — 3d  ed. — sec.  291.)  In 
Challis  on  Law  of  Real  Property  (p.  63)  it  is  stated :  "Pos- 
sibility of  reverter  denotes  no  estate,  but,  as  the  name  im- 
plies, only  the  possibility  to  have  an  estate  at  a  future  time. 
Of  such  possibilities  there  are  several  kinds,  of  which  two 
are  usually  denoted  by  the  term  now  under  consideration, — 
(i)  the  possibility  that  a  common  law  fee  may  return  to 
the  grantor  by  breach  of  a  condition  subject  to  which  it 
was  granted;  and  (2)  the  possibility  that  a  common  law 
fee,  other  than  a  fee  simple,  may  revert  to  the  grantor  by 
the  natural  determination  of  the  fee."  The  possibility  of 
reversion  expectant  on  such  an  estate  as  the  one  we  are  now 
considering  is  left  in  the  person  who  limits  it,  but  "in  the 
meantime  the  whole  estate  is  in  the  grantee  or  owner,  sub- 
ject only  to  a  possibility  of  reverter  in  the  grantor.  The 
grantee  has  an  estate  which  may  continue  forever,  though 
there  is  a  contingency  which,  when  it  happens,  will  deter- 
mine the  estate.  This  contingency  cannot  with  propriety 
be  called  a  condition.  It  is  a  part  of  the  limitation,  and  the 
estate  may  be  termed  a  fee.  Plowden  uses  the  phrase,  *fee 
simple  determinable.'  "  (1  Preston  on  Estates,  441,  484.) 
"Some  estates  were  terminable  by  special  or  collateral  limi- 
tations. *  *  *  On  the  happening  of  the  contingency  the 
f coffer  was  in  of  his  old  estate  without  entry.  *  *  * 
After  such  a  fee  it  has  commonly  been  supposed  that  there 
could  be  no  remainder,  but  there  was  a  so-called  possibility 
of  reverter  to  the  feoffer  and  his  heirs  which  was  not  alien- 
able.*' (Gray  on  Rule  Against  Perpetuities, — 2d  ed. — sec. 
13.)     This  author  (sec*  32)  questions  whether  there  is  now 
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any  such  estate  as  a  qualified  or  terminable  fee,  stating  that 
it  has  not  been  sustained  in  England  since  the  statute  QtUa 
Bmptores,  and  argues  that  it  ought  not  now  to  be  sustained 
in  this  country.  An  estate  of  this  nature  has  so  frequently 
been  upheld  by  this  court  (Fifer  v.  Allen,  228  111.  507; 
Becker  v.  Becker^  206  id.  53,  and  cases  cited;)  that  it  must 
be  held  to  be  recognized  as  the  settled  law  in  this  State. 
This  is  in  accord  with  the  great  weight  of  authority  in  this 
country,  (i  Jones  on  Law  of  Real  Prop. — sees.  630,  631; 
2  Washburn  on  Real  Prop. — 4th  ed. — *390 ;  Kales  on  Fu- 
ture Interests,  sees.  124,  126;  4  Kent's  Com. — 12th  ed. — 
♦390;  I  Tiffany  on  Law  of  Real  Prop.  sees.  81,  115,  116; 
24  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^425 ;  First  Unir- 
versalist  Society  v.  Boland,  supra;  Carney  v.  Kain,  40 
W.  Va.  758,  and  cases  cited.)  Moreover,  Gray  concludes 
(sec.  41a)  that  a  sound  distinction  in  this  regard  may  be 
made  when  property  is  given  for  charitable  purposes,  and 
that  "possibilities  of  reverter  might  be  allowed  where  the 
first  estate  was  for  a  charitable  purpose;  and  it  would  seem 
immaterial  whether  the  estate  had  been  acquired  by  sale  or 
gift."  This  court  in  Mott  v.  Danville  Seminary,  129  111. 
403,  and  Presbyterian  Church  v.  V enable,  159  id.  215,  has 
held  that  a  possibility  of  reverter  was  recognized  by  the  law 
of  this  State. 

Appellants  contend  that  the  decisions  just  referred  to 
must  be  distinguished  from  this  proceeding  because  in  those 
cases  "the  fee  was  absolute,  subject  only  to  the  rule  govern- 
ing the  disposition  of  undisposed  of  real  estate  of  that  kind 
upon  dissolution"  of  a  corporation.  Manifestly,  from  the 
authorities  cited,  this  distinction  does  not  exist.  Indeed,  in 
Mott  V.  Danville  Seminary  a  provision  or  condition  such  as 
the  one  found  in  this  deed  was  passed  t^n,  and  this  court 
said  (p.  415)  :  "The  deed  from  Mrs.  Lamon  to  the  board 
of  trustees  of  the  original  seminary  was  made  upon  condi- 
tion that  the  trustees'  should  maintain  upon  the  land  an  in- 
stitution of  learning  in  accordance^  with  the  provisions  of 
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the  act  of  1849.  ^^^  condition  so  contained  in  the  deed  is 
known  to  the  law  as  a  condition  subsequent.  This  being  so, 
the  effect  of  the  deed  was  to  vest  a  fee  simple  estate  in  the 
board,  subject  to  be  defeated  by  their  non-compliance  with 
the  condition."  The  recent  decision  of  Miller  v.  Riddle, 
227  111.  53,  tends  strongly  to  uphold  the  same  conclusion. 
The  right  which  remained  to  the  grantor  and  his  heirs  un- 
der this  deed  represents  whatever  was  not  conveyed  by  the 
,  deed, — that  is,  "the  possibility  that  the  land  may  revert 
to  the  grantor  or  his  heirs  when  the  granted  estate  deter- 
mines." {Universalist  Society  v.  Boland,  supra,)  It  is 
clear  from  these  authorities  that  the  right  remaining  in  the 
grantor,  Adam  Stewart,  after  he  had  given  the  deed  to  the 
church  organization,  (so  long  as  it  was  a  mere  possibility 
of  reverter,)  was  not  one  that  he  could  convey  or  assign, 
and  hence  his  quit-claim  deed  given  thereafter  to  his  brother 
conveyed  no  interest  of  any  kind  or  nature  in  the  land  in 
question.    Presbyterian  Church  v.  Venable,  supra. 

Appellants  make  the  further  contention  that  even  though 
the  deed  in  question  reserved  in  the  grantor  and  his  heirs 
only  the  possibility  of  a  reverter,  still  the  court  should  not 
have  entered  judgment  in  favor  of  appellee  for  all  the  prem- 
ises; that  the  three  daughters  of  Adam  Stewart  succeeded 
him,  at  his  death,  in  the  ownership  of  this  possibility  of  re- 
verter ;  that  one  daughter,  Martha  Stewart,  died  unmarried, 
without  children,  leaving  her  sisters,  Demeris  Snyder  and 
appellee,  who  succeeded  her  as  owners  of  hej-  interest  in 
this  possibility  of  reverter,  and  that  Demeris  Snyder's  in- 
terest descended  to  her  daughter.  Myrtle,  and  through  her 
to  her  father,  William  W.  Snyder,  who  has  since  conveyed 
whatever  interest  he  had  to  appellants.  The  authorities  lay 
down  the  rule  that  the  possibility  of  reverter,  while  it  can 
not  be  alienated  or  devised  by  the  grantor,  may  "descend  to 
his  heirs."  (Presbyterian  Church  v,  Venable,  supra.)  Did 
the  land  in  question  revert  or  descend  to  the  grantor's  heirs 
who  were  in  existence  at  the  time  of  his  death,  or  to  his 
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heirs  who  were  in  existence  at  the  time  the  fee  in  question 
terminated?  The  authorities  do  not  appear  to  discuss  this 
precise  question.  The  right  or  interest  under  the  possibil- 
ity of  reverter  is  very  like,  though,  as  we  have  seen,  not 
strictly  identical  with,  a  reversion.  (Kales  on  Future  In- 
terests, sec.  I.)  In  Preston  on  Estates  (vol.  i,  445,)  ^^  is 
stated  "that  succession  by  heirship  to  these  determinable  fees 
is  in  the  same  order  and  under  the  same  rules  as  the  suc- 
cession to  estates  in  fee  simple."  Under  the  common  law  the 
reversion  descended  to  the  heirs  of  the  person  who  was  last 
seized  in  fee.  (Tiedeman  on  Real  Prop. — 3d  ed. — sec.  293; 
4  Kent's  Com.  *388.)  Though  the  law  passed  an  inherit- 
ance to  the  heir  immediately  upon  the  ancestor's  death,  he 
thereby  only  acquired  a  seizin  in  law,  and  this,  alone,  would 
not  enable  him  to  transmit  the  inheritance  to  his  heirs.  He 
must  have  obtained  an  actual  seizin  or  possession  or  seizin 
in  deed,  according  to  the  maxim  seisina  facit  stipitem,  as 
contradistinguished  from  a  seizin  in  law,  in  order  to  make 
the  estate  transmissible  to  his  heirs.  (27  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 297.)  This  common  law  doctrine  was 
followed  by  the  courts  in  early  decisions  of  some  of  our 
States  but  was  repudiated  by  many,  and  has  now  been  abro- 
gated in  most,  if  not  all,  so  that  "reversions  and  remainders 
vested  by  descent  pass  to  the  heirs  in  like  manner  as  other 
estates,  and  no  distinction  is  made  between  estates  in  pos- 
session and  in  reversion."  4  Kent's  Com.  *389 ;  Tiedeman 
on  Real  Prop.  (3d  ed.)  sec.  293. 

The  laws  of  this  State  governing  devises  and  descent 
of  property  are  wholly  statutory,  as  none  of  the  common 
law  provisions  relating  thereto  are  now  in  force  in  Illinois. 
(Kochersperger  v.  Drake,  167  111.  122;  In  re  Mtdford,  2iy 
id.  242;  Collins  v.  Metropolitan  Life  Ins.  Co,  232  id.  37.) 
The  right  or  interest  remaining  under  the  said  deed  in  the 
grantor,  Adam  Stewart,  as  we  have  seen,  was  such  a  right 
or  interest  as  descended  to  his  heirs.  Our  statute  on  de- 
,  scent  states  that  "estates,  both  real  and  personal,  of  resident 
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and  non-resident  proprietors  in  this  State  dying  intestate 
*  *  *  shall  descend,"  etc.  The  word  "estate"  is  used 
with  a  variety  of  meanings.  (i6  Cyc.  599.)  In  its  pri- 
mary and  technical  sense  it  referred  only  to  an  interest  in 
land,  and  doubtless  that  was  its  meaning  under  the  common 
law  definition  of  possibility  of  reverter.  In  our  statutes 
controlling  descent  and  devise  of  property  it  undoubtedly 
refers  to  all  interests  in  property  to  which  the  deceased  shall 
be  entitled.  In  Greenwood  v.  Greenwood,  178  111.  387,  we 
held  (p.  398)  :  "The  word  'estate'  has  a  broad  significa- 
tion, and  would,  of  course,  be  sufficient  to  pass  personalty." 
Real  and  personal  property,  under  our  statutes,  are  treated 
together  for  the  purpose  of  tracing  descent.  This  common 
law  doctrine  to  which  we  have  just  referred  never  had  any 
relation  to  the  distribution  of  personal  property.  We  think 
it  must  be  held  in  this  State  that  on  the  death  of  the  ances- 
tor the  descent,  whether  as  to  real  or  personal  property,  was 
cast  upon  the  heirs,  without  reference  to  the  actual  seizin  of 
the  ancestor.  {Hillhouse  v.  Chester,  3  Conn.  166.)  In- 
deed, it  was  held  by  Justice  Story  in  Cook  v.  Hammond, 
4  Mason,  467,  that  the  word  "seizin,"  under  acts  of  descent 
in  this  country,  was  equivalent  to  "ownership."  In  Miller 
V.  Miller,  51  Mass.  393,  that  court,  in  discussing  a  simi- 
lar question,  speaking  through  Chief  Justice  Shaw,  said 
(p.  400)  :  "But  even  if  the  vesting  of  the  estate  were  sus- 
pended until  the  happening  of  any  event,  when  the  event 
does  happen  the  right  by  descent  must  depend  upon  the  law 
as  it  stood  when  the  descent  was  cast.  Suppose  an  estate 
was  granted  sixty  years  ago,  in  1785,  upon  a  condition  sub- 
sequent and  the  grantee  died  the  year  following,  and  now 
the  event  happens  upon  which  the  estate,  by  force  of  the 
condition,  is  defeated  and  the  heirs  of  the  grantor  become 
entitled  to  enter,  and  the  question  is,  who  are  his  heirs? 
Would  it  not  be  those  who  were  the  heirs  of  the  donor  at 
the  time  of  his  decease,  in  1786?  The  benefit  of  the  con- 
dition,— the  scintilla  jurisy — then  vested  in  them,  viz.,  the 
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right  to  enter  for  the  condition  broken;  and  whether  the 
condition  were  broken  before  or  after  the  change  of  the 
law,  1st  of  January,  1790,  the  same  persons  would  be  heirs, 
constituted  so  by  law,  taking  in  the  proportion  fixed  by  that 
law  when  they  became  heirs."  We  find  no  cases  in  this 
State  exactly  in  point  but  some  very  similar  in  principle. 
In  Harrison  v.  We'atherby,  180  111.  418,  we  said  (p.  444)  : 
"Where  a  testator  creates  a  life  estate  and  then  disposes  of 
the  fee  by  contingent  remainder  which  is  void  or  for  any 
reason  fails,  then  the  fee  goes  as  intestate  property  to  the 
testator's  heirs-at-law, — not  to  those  who  are  the  heirs-at- 
law  at  the  time  of  the  death  of  the  life  tenant,  J)ut  to  those 
who  are  the  heirs-at-law  at  the  time  of  testator's  death." 
This  same  doctrine  was  re-affirmed  by  this  court  in  Peter- 
son V.  Jackson,  196  111.  40,  and  Chapin  v.  Nott,  203  id.  341. 

The  right  or  interest  reserved  by  the  deed  in  question  to 
the  grantor  and  his  heirs  must  have  been  in  some  one  be- 
tween the  death  of  the  original  grantor,  Adam  Stewart, 
and  the  determination  of  the  estate  when  the  property 
ceased  to  be  used  and  occupied  as  a  church.  It  is  an  inter- 
est that  is  inherited,  and  therefore  must  have  been  cast  by 
descent  upon  Adam  Stewart's  heirs  at  the  time  of  his  death 
and  did  not  originate  at  the  time  the  property  ceased  to  be 
used  for  church  purposes.  This  conclusion  is  supported  by 
the  great  weight  of  authority  and  is  in  harmony  with  the 
customs  and  practice,  not  only  in  this  State  but  of  the 
country  at  large.  Under  this  rule  the  three  daughters 
of  Adam  Stewart  inherited  this  interest  in  equal  parts. 
Through  the  deaths  of  various  heirs,  one-half  interest  de- 
scended to  William  W.  Snyder,  the  husband  of  one  of  these 
daughters,  and  was  owned  by  him  at  the  time  said  prop- 
erty ceased  to  be  used  as  a  church.  He  thereafter.  May  5, 
1906,  after  the  commencement  of  this  suit,  quit-claimed  his 
interest  to  Samuel  Graham,  one  of  the  appellants  herein. 

The  burden  of  proof  in  ejectment  is  upon  the  plaintiff. 
We  have  held  that  the  defendant  can  defeat  recovery  by 

Digitized  by  LjOOQIC 


JiM,'W.]      O'Leary  v.  Chicago  City  Ry.  Co.  187 

showing  title  out  of  the  plaintiff  or  right  of  possession  in 
third  parties.  (Cobb  v.  Lavalle,  89  111.  331;  Woods  v. 
Soucy,  184  id.  568;  Chicago  and  Eastern  Illinois  Railroad 
Co.  V.  Clapp,  201  id.  418.)  From  this  it  necessarily  fol- 
lows that  appellants  could  defeat  appellee's  right  to  the  en- 
tire property  by  showing  title  in  themselves,  even  though 
the  same  was  acquired  subsequent  to  the  commencement  of 
the  suit.  (See  on  this  point  15  Cya  63,  and  Duggan  v.  Mc- 
Cullough,  27  Colo.  43.)  We  assume  that  appellants  claimed 
the  exclusive  right  of  possession  adverse  to  appellee,  and 
hence  the  action  of  ejectment  was  authorized.  (Kurd's 
Stat.  1905,  chap.  45,  sec.  26,  p.  847;  Lundy  v.  Lundy,  131 
111.  138.)  The  trial  court  should  have  entered  judgment 
in  favor  of  appellee,  not  for  the  entire  premises,  but  for 
one-half  the  premises. 

For  the  reasons  indicated,  the  judgment  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


James  O'Leary,  Appellee,  vs.  The  Chicago  City  Raii,- 
WAY  Company,  Appellant. 

Opinion  Hied  June  18,  Jpo8. 

1.  Triai.^ — evidence  cannot  be  weighed  on  motion  to  direct  ver- 
dict. Upon  motion  to  direct  a  verdict  evidence  cannot  be  weighed, 
but  the  evidence  in  favor  of  the  ps^rty  against  whom  the  motion  is 
directed  must  be  considered  in  its  most  favorable  light  to  him,  to- 
gether with  all  inferences  in  his  favor  which  can  be  legitimately 
drawn  therefrom. 

2.  Same — what  matters  are  questions  of  fact.  Whether  defend- 
ant's street  car  stopped  at  a  crossing  or  merely  slackened  speed; 
whether  it  was  in  motion  or  standing  still  when  the  plaintiff  started 
across  the  track  in  front  of  it ;  whether  it  suddenly  started  forward 
after  plaintiff  had  started  across  the  track,  or  whether  he  carelessly 
stepped  in  front  of  the  car  and  stumbled  over  the  fender,  are  ques- 
tions of  fact  to  be  settled  by  the  jury  if  evidence  is  conflicting. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  R.  W.  Wright,  Judge, 
presiding. 

WiLUAM  J.  Hynes,  Samuel  S.  Page,  and  Watson  J. 
Ferry,  for  appellant. 

Ela,  Grover  &  Graves,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  appeal  is  from  an  affirmance  by  the  Appellate 
Court  of  a  judgment  against  appellant  in  an  action  on  the 
case  for  personal  injuries,  and  the  only  error  assigned  and 
insisted  upon  is  the  action  of  the  trial  court  in  refusing  to 
direct  a  verdict  for  the  defendant. 

Appellee's  injuries  were  received  about  seven  o'clock  in 
the  evening  of  December  i,  1903,  at  the  intersection  of 
Clark  and  Monroe  streets,  in  the  city  of  Chicago.  He  was 
walking  west  on  the  south  side  of  Monroe  street  and  the 
street  car  with  which  he  came  in  contact  was  moving  north 
on  the  appellant's  track,  in  Clark  street.  The  appellee,  and 
appellant's  conductor  and  motorman  who  were  in  charge  of 
the  car,  all  testify  that  the  car  stopped  at  the  Monroe  street 
crossing  to  allow  passengers  to  alight.  The  appellee  tes- 
tified that  as  the  car  came  to  a  standstill  he  had  not  yet 
crossed  the  east  rail  of  the  track  but  was  just  about  to  start 
over ;  that  he  did  not  look  again  but  hurried  a  little,  and 
does  not  know  how  far  he  had  got  when  he  came  in  con- 
tact with  the  fender.  Two  young  men  who  were  standing 
at  the  north-west  corner  of  the  street  intersection  and  saw 
the  accident  were  witnesses  at  the  trial.  According  to  their 
testimony  the  car  did  not  come  to  a  stop  but  slackened  its 
speed  to  a  very  slow  rate,  and  when  appellee  was  on  the 
track  started  up  suddenly,  and  he  was  hit  by  the  fender  and 
knocked  down,  and  was  then  rolled  along  by  the  fender  and 
off  to  the  west  side  of  the  track.     The  crossing  on  which 
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the  appellee  was  walking  consisted  of  three  rows  of  stone 
flagging,  and  he  testifies  that  he  was  on  the  north  side  of 
the  crossing.  The  position  of  the  north  end  of  the  car  when 
it  stopped  or  reached  its  lowest  speed  before  starting  up 
faster  is  a  matter  about  which  the  witnesses  differ,  as  well 
as  the  question  whether  the  car  was  in  motion  when  appel- 
lee went  upon  the  track.  The  testimony  of  the  conductor 
and  motorman  is,  that  after  the  car  had  started  and  gone  a 
few  feet  appellee  appeared  in  front  of  the  car,  tripped  over 
the  fender  and  partly  fell  but  got  up  and  went  on  across 
the  street.  The  motorman  says  he  immediately  stopped  the 
car,  but  the  conductor  says  they  continued  their  journey  to 
Washington  street,  and  the  other  witnesses  testify  the  car 
did  not  stop.  These  witnesses  also  testify  that  the  appellee 
did  not  get  up  and  go  on  across  the  street,  but  that  they 
ran  over  and  picked  him  up  and  took  him  to  the  sidewalk. 

Whether  the  car  stopped  at  the  crossing  or  only  slack- 
ened speed;  whether  it  was  in  motion  or  standing  still 
when  appellee  went  upon  the  track,  and  its  distance  from 
him  at  that  time;  whether  the  car  was  suddenly  started 
forward  at  a  rapid  speed  while  appellee  was  on  the  track 
in  front  of  it  or  whether  he  carelessly  stepped  in  front  of 
the  car  and  stumbled  over  the  fender,  were  all  questions  of 
fact  as  to  which  the  evidence  was  conflicting.  On  a  motion 
to  direct  a  verdict  the  evidence  is  not  weighed,  but  the  evi- 
dence in  favor  of  the  party  against  whom  the  motion  is 
directed  must  be  considered  in  its  most  favorable  light  to 
him,  with  all  the  inferences  in  his  favor  which  can  be  legiti- 
mately drawn  therefrom.  In  view  of  all  the  evidence  in  the 
case  it  was  a  question  for  the  jury  to  determine  whether  the 
plaintiff  was  in  the  exercise  of  ordinary  care  in  attempting 
to  pass  over  the  track  in  front  of  the  car  and  whether  the 
appellant  negligently  ran  the  car  against  him.  The  c6urt, 
therefore,  did  not  err  in  submitting  the  case  to  the  jury. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  aflirmed. 
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Thomas  Grace,  Appellant,  vs.  Daniei.  P.  Seibert, 
Appellee. 

Opinion  Hied  June  i8,  ipo8. 

1.  Executors  and  administrators — an  executor  de  son  tort  has 
none  of  the  rights  of  an  executor.  An  executor  de  son  tort  cannot 
deny  the  representative  character  which  he  has  assumed,  and  on 
that  account  he  has  all  the  liabilities  of  an  executor  but  acquires 
none  of  the  rights  and  privileges  which  belong  to  that  office. 

2.  Same — executor  is  not  authorized  to  carry  on  business  of  de- 
ceased.  An  executor  de  son  tort  has  no  authority  to  take  possession 
of  the  stock  of  goods  belonging  to  the  deceased,  continue  the  busi- 
ness and  bind  the  estate  by  leasing  the  building  for  a  term  of  years 
in  order  to  carry  on  the  business,  as  such  acts  are  beyond  the  au- 
thority of  an  administrator  or  executor  properly  appointed. 

3.  Landlord  and  tenant — lease  not  signed  by  proposed  lessee 
is  not  binding  tvithout  acceptance.  A  lease  not  signed  by  the  pro- 
posed lessee  and  which  is  for  a  term  to  begin  in  the  future  is  not 
binding  without  its  acceptance  by  him  as  a  lease,  and  if  he  dies  be- 
fore the  term  is  to  begin,  one  who  assumes,  without  authority,  to 
act  as  his  executor  has  no  po>yer  to  make  such  acceptance. 

4.  Same — when  tenancy  of  executor  de  son  tort  is  from  month 
to  month.  Where  a  person,  as  executor  de  son  tort,  takes  posses- 
sion of  his  deceased  brother's  stock  of  goods  and  continues  to  carry 
on  the  business,  paying  rent  at  the  rate  fixed  in  a  lease  signed  by 
the  lessor,  only,  and  which  is  for  a  term  of  years  which  did  not  be- 
gin until  after  the  death  of  the  proposed  lessee,  the  tenancy  of  the 
executor  de  son  tort  is  from  month  to  month. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

Alexander  Sullivan,  and  Burtt,  Kriete  &  Kriete, 
for  appellant. 

WicKETT,  Meier  &  Booth,  (D.  S.  Wegg,  of  counsel,) 
for  appellee. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  appellant,  Thomas  Grace,  is  the  owner  of  the  prem- 
ises known  as  1259  Garfield  boulevard,  in  Chicago.  In 
March,  1904,  Walter  G.  Seibert,  brother  of  the  appellee, 
Daniel  P.  Seibert,  purchased  a  stock  of  drugs  then  in  the 
store  room  on  the  premises  and  took  possession.  Some  time 
in  that  month  the  appellee  wrote  the  following  instrument, 
which  w^as  signed  by  appellant  in  the  presence  of  Walter  G 
Seibert  and  was  then  delivered  to  appellee : 

**I,  Thomas  Grace,  do  agree  to  rent  to  Walter  G.  Seibert 
my  store  room,  No.  1259  Garfield  boulevard,  for  five  years  from 
the  first  day  of  May,  1904,  the  first  year  at  $55  per  month,  the 
next  four  years  at  $60  per  month,  with  privilege  of  three  (3) 
years  more  at  not  over  $70  per  month.  I  also  agree  to  pay  all 
water  taxes  and  plate  glass  insurance,  except  for  faucet  for 
fountain,  and  to  heat  the  building  with  steam. 

Thomas  Grace." 

Walter  G.  Seibert  carried  on  the  drug  store  until  April 
7,  1904,  when  he  was  killed.  Appellee  took  possession  and 
carried  on  the  business  and  paid  the  rent  to  appellant  at  the 
rate  fixed  by  said  instrument,  from  month  to  month,  until 
March,  1906,  when  appellant  gave  notice  that  the  tenancy 
of  appellee  would  terminate  March  31,  1906.  The  store 
room  not  being  surrendered,  this  suit  was  brought  before  a 
justice  of  the  peace  in  forcible  detainer  by  appellant  against 
^pellee.  Plaintiff  was  defeated  before  the  justice  and  ap- 
pealed to  the  circuit  court,  where  the  case  was  tried  without 
a  jury,  and  there  was  a  finding  and  judgment  in  his  favor 
for  the  possession  of  the  store  room.  The  Branch  Appel- 
late Court  for  the  First  District  reversed  the  judgment  with- 
out remanding  the  cause,  (one  of  the  judges  dissenting,) 
and  the  court  incorporated  in  its  judgment  the  following 
finding  of  facts :  "And  the  court,  upon  the  allegations  and 
proofs  in  the  record  of  this  cause  contained,  doth  find  that 
the  instrument  in  writing  set  forth  in  the  bill  of  exceptions 
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herein,  and  therein  designated  'Defendant's  Exhibit  A,'  was 
executed  by  the  plaintiff  and  appellee,  Thomas  Grace,  at  the 
request  of  one  Walter  G.  Seibert  therein  named,  and  de- 
livered by  the  plaintiff  to  said  Walter  G.  Seibert,  for  the 
term  and  upon  the  rental  therein  specified,  and  that  said 
instrument  was  then  and  there  accepted  by  Walter  G.  Sei- 
bert as  and  fur  such  lease  from  the  plaintiff  to  him;  that 
said  lease  remains  in  full  force  and  the  term  thereby  created 
is  still  outstanding  and  undetermined;  that  said  Walter  G. 
Seibert  departed  this  life  April  7,  1904;  that  defendant  and 
appellant,  Daniel  P.  Seibert,  immediately  after  the  death  of 
said  Walter  took  possession  of  the  store  room  mentioned  in 
said  instrument,  'Exhibit  A,'  and  of  the  stock  of  goods  of 
said  Walter  then  contained  therein,  and  continued  to  sell 
from  the  said  stock  of  goods,  and  thereby  became  executor 
de  son  tori  of  said  Walter  G.  Seibert;  that  the  possession 
of  said  store  room  by  the  defendant  was  at  all  times  pos- 
session by  him  as  executor  de  son  tort  of  Walter  G.  Seibert, 
and  that  there  was  not  at  any  time  a  letting  of  said  store 
room  by  plaintiff  to  the  defendant  from  month  to  month." 
In  our  opinion  the  facts  found  by  the  Appellate  Court 
did  not  antliorize  the  judgment  entered.  The  court  found 
that  Walter  G  Seibert  died  before  the  beginning  of  the 
term  mentioned  in  the  instrument;  that  the  defendant  im- 
mediately afterward  took  possession  of  the  store  room  and 
stock  of  goods  and  continued  in  possession,  selling  from  the 
stockj  and  thereby  became  executor  de  son  tort  of  said  de- 
ceased. An  executor  de  son  tort, — i.  e,y  executor  of  his 
own  wrong;, — is  a  person  who  without  any  authority  inter- 
meddles with  the  estate  of  a  decedent  and  does  such  acts 
as  properly  belong  to  the  office  of  an  executor  or  admin- 
istrator, and  thereby  becomes  a  sort  of  quasi  executor,  al- 
though only  for  the  purpose  of  being  sued  or  made  liable 
for  tlie  assets  with  which  he  has  intermeddled.  (Rohn  v. 
Rohu  204  111.  184;  18  Cyc.  1354;  II  Am.  &  Eng.  Ency. 
of  Lawj— Jd  ed. — 1342.)    Having  assumed  a  representative 
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character  he  cannot  deny  it,  and  on  that  account  has  all  the 
liabilities  of  an  executor,  but  he  acquires  none  of  the  rights 
or  privileges  which  belong  to  the  office.  When  defendant 
took  possession  the  time  for  the  term  to  begin  had  not  ar- 
rived. The  paper  was  not  executed  by  Walter  G.  Seibert 
and  would  not  have  been  binding  upon  him  without  accept- 
ance. The  evidence  from  which  the  Appellate  Court  found 
that  the  instrument  was  accepted  as  a  lease  consisted  of  the 
fact  that  it  was  written  by  the  defendant  in  the  presence  of 
Walter  G.  Seibert  and  was  handed  to  the  defendant,  and 
that  Walter  G.  Seibert  made  no  objection.  It  was  for  a 
term  to  begin  in  the  future,  and  Walter  G.  Seibert  did  not 
take  or  hold  possession  under  it  but  died  before  the  term 
was  to  begin.  It  would  have  been  a  question  for  an  execu- 
tor in  fact  whether  taking  possession  under  the  instrument 
would  be  likely  to  prove  beneficial  to  the  estate  or  not.  An 
administrator  or  executor  would  not  have  been  authorized 
to  leave  the  stock  of  drugs  in  trade  or  business  or  to  carry 
on  the  drug  store.  Such  an  enterprise  would  have  been  be- 
yond the  scope  of  the  functions  of  an  executor.  To  engage 
in  business  with  the  assets  of  an  estate  is  regarded  as  a 
breach  of  trust,  so  that  the  law  will  charge  an  executor  who 
does  so,  with  losses,  and  will  not  allow  him  to  receive  any 
profits.  It  would  have  been  the  duty  of  an  executor  to  close 
up  the  estate  as  required  by  law,  and  he  could  not  have 
bound  the  estate  for  a  term  beginning  after  the  death  of 
Walter  G.  Seibert  and  continuing  for  five  years.  If  the  de- 
fendant had  been  an  executor  in  fact  he  would  have  had  no 
right  to  carry  on  the  drug  store,  and  as  executor  de  son  tort 
he  merely  became  liable  for  the  assets  which  he  took  into 
his  possession.  Undoubtedly  he  had  such  possession  of  the 
property  as  he  might  have  defended  against  a  mere  tres- 
passer or  a  wrongdoer,  to  the  end  that  he  might  account  for 
the  assets  and  property.  He  could  have  recovered  from 
those  dealing  with  him  the  price  of  drugs  or  the  assets 
of  the  estate  sold  by  him,  and  could  have  done  the  things 
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which  proper  diHgence  would  have  required  of  an  executor. 
{Riley  v.  Loughrey,  22  111.  98 ;  Cross  v.  Carey,  25  id.  562 ; 
Rohn  V.  Rohn,  supra.)  Defendant,  as  executor  de  son  tort, 
could  not  lawfully  have  performed  the  acts  upon  which  he 
bases  his  defense.  He  had  not  been  in  the  employ  of  his 
brother,  but  came  there  the  next  day  after  the  death  of  his 
brother  and  took  possession  without  any  lawful  authority, 
and  his  payment  of  rent  monthly  created  a  tenancy  from 
month  to  month.  We  do  not  regard  the  fact  that  he  was 
executor  de  son  tort  sufficient  to  justify  the  judgment  of 
the  Appellate  Court.  Assuming  the  facts  to  be  as  found 
by  the  Appellate  Court,  the  law  was  not  correctly  applied 
to  such  facts. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  reversed. 


Sarah  J.  Sandy,  Exrx.,  Appellee,  vs.  The  Lake  Street 
Ei^EVATED  RAI1.ROAD  Company,  Appellant. 

Opinion  Hied  June  18,  ipo8. 

1.  Remittitur — when  allowing  remittitur  instead  of  granting  a 
new  trial  is  not  error.  Allowing  a  remittitur  of  $3500  from  a  ver- 
dict of  $12,500  in  a  personal  injury  case  and  entering  judgment  for 
the  balance  instead  of  granting  a  new  trial  is  not  error,  even  though 
the  trial  judge  was  unwilling  to  enter  judgment  for  the  full  verdict 
because  he  doubted  whether  all  the  physical  conditions  complained 
of  by  plaintiff  resulted  from  the  injury,  where  the  evidence  clearly 
shows  that  the  injury  was  very  serious  and  painful. 

2.  Carriers — a  fog  does  not  lessen  degree  of  care  due  to  passen- 
gers. While  a  carrier  is  not  required  to  exercise  the  highest  degree 
of  care  for  the  protection  of  passengers  against  unknown  perils  riot 
ordinarily  incident  to  the  operation  of  the  road  and  the  mode  of 
conveyance  adopted,  yet  as  to  known  perils,  such  as  a  fog,  it  must 
exercise  the  highest  degree  of  care  consistent  with  the  practical  op- 
eration of  its  road  and  in  view  of  the  mode  of  conveyance  adopted. 

3.  Same — act  of  God  does  not  excuse  liability  if  human  agency 
intervenes.    Even  where  the  immediate  cause  of  an  injury  to  a  pas- 
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senger  is  an  act  of  God,  within  the  meaning  of  the  law,  yet  the  car- 
rier will  be  liable  if  its  negligence  has  concurred  in  any  degree  in 
causing  the  injury. 

4.  Instructions — when  instructions  will  not  be  held  to  have 
misled  the  jury  into  considering  withdrawn  counts.  Instructions  re- 
ferring the  jury  to  the  charges  of  negligence  made  in  the  declara- 
tion will  not  be  regarded  as  misleading  the  jury  into  considering 
charges  contained  in  counts  which  were  withdrawn,  where  the  court 
informed  the  jury,  before  the  case  was  submitted,  which  counts 
were  withdrawn# 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  frcxn  the  Circuit 
Court  of  Cook  county;  the  Hon.  Homer  Abbott,  Judge, 
presiding. 

C1.ARENCE  A.  Knight,  and  Wii^uam  G.  Adams,  for  ap- 
pellant. 

Hiram  Blaisdell,  and  Frazier  &  Ziv,  (Oliver  R. 
Barrett,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  suit  was  brought  in  the  circuit  court  of  Cook 
county  by  Alfred  C.  Sandy  to  recover  damages  he  claimed 
to  have  sustained  from  injuries  received  by  him  in  a  col- 
lision of  two  trains  on  appellant's  elevated  railroad.  The 
declaration  consisted  of  two  original  and  six  additional 
counts,  but  before  the  case  was  submitted  to  the  jury  at 
the  trial  the  second  original  and  the  second,  third,  fourth 
and  sixth  additional  counts  were  withdrawn  and  the  case 
was  submitted  on  the  first  original  and  the  first  and  fifth 
additional  counts.  The  first  original  and  the  first  addi- 
tional counts  charged  appellant  with  negligence,  generally, 
in  the  management,  control  and  operation  of  its  trains, 
whereby  one  of  its  said  trains  ran  into  and  struck  another 
of  its  trains  upon  which  plaintiff  was  riding,  and  seriously 
injured  him.    The  fifth  additional  count  charged  the  negli- 
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gent  management  and  operation  of  appellant's  trains  and 
running  them  at  a  fast,  imprudent,  reckless  and  immoderate 
rate  of  speed,  whereby  the  collision  occurred,  seriously  in- 
juring the  plaintiff.  The  counts  dismissed  were  based  on 
other  charges  of  negligence.  A  trial  by  jury  resulted  in  a 
verdict  for  the  plaintiff  for  $12,500.  After  a  remittitur  of 
$3500  by  plaintiff  the  court  rendered  judgment  in  his  fa- 
vor for  $9000,  from  which  judgment  the  defendant  below 
prosecuted  an  appeal  to  the  Appellate  Court.  That  court 
affirmed  the  judgment  of  the  trial  court,  and  defendant  has 
prosecuted  a  further  appeal  to  this  court. 

While  the  appeal  was  pending  in  the  Appellate  Court 
plaintiff  below  died  and  his  executrix  was  substituted  as  a 
party  to  the  suit  in  his  stead,  and  she  is  the  appellee  in  this 
court.  For  the  sake  of  convenience  we  will  use  the  term 
plaintiff  instead  of  appellee  in  the  discussion  of  the  case. 

It  is  first  contended  that  the  court  erred  in  allowing  a 
remiititur  and  in  not  granting  a  new  trial.  The  jury  re- 
turned a  verdict  in  plaintiff's  favor  for  $12,500.  On  the 
hearing  of  the  motion  for  a  new  trial  the  trial  judge  ex- 
pressed his  doubts  as  to  whether  all  the  physical  conditions 
plaintiff  complained  of  as  resulting  from  his  injury  resulted 
from  said  injury,  and  announced  his  disinclination  to  render 
judgment  on  the  verdict  for  the  full  amount.  Plaintiff  re- 
mitted $3500  from  the  amount  of  the  verdict  and  the  court 
thereupon  rendered  judgment  for  $9000.  •  Appellant  con- 
tends that  the  court  disagreed  with  the  jury  upon  a  ques- 
tion of  fact,  namely,  whether  plaintiff's  ills  all  resulted  from 
the  injury  sustained  in  the  collision,  and  that  it  was  there- 
fore the  duty  of  the  court  to  set  aside  the  verdict  and  grant 
a  new  trial 

That  the  plaintiff  was  seriously  injured  and  suffered 
great  pain  is  abundantly  proven  by  the  evidence.  The  med- 
ical witnesses  testified  he  suffered  from  neuritis,  neuras- 
thenia and  diabetes  after  the  injury.  As  to  whether  all 
these  resulted  from  the  injury  the  evidence  was  conflicting, 
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plaintiff's  evidence  tending  to  show  that  they  did,  while  de- 
fendant's evidence  tended  to  show  that  diabetes  might  have 
existed  before  the  accident.  A  general  verdict  was  returned 
by  the  jury  finding  defendant  guilty  and  assessing  the  plain- 
tiffs damages  at  $12,500.  While  it  appears  the  trial  judge 
was  of  opinion  the  damages  were  assessed  too  high,  he 
agreed  with  the  jury  as  to  plaintiff  having  sustained  serious 
injuries  and  as  to  appellant's  liability  therefor,  but  it  was 
his  judgment  that  a  less  sum  than  that  awarded  by  the  jury 
would  afford  plaintiff  just  and  adequate  compensation. 

Remittiturs,  in  actions  ex  delicto,  by  the  trial  and  Ap- 
pellate Courts  have  been  approved  by  this  court  a  number 
of  times.  (Chicago  City  Raihvay  Co.  v.  Gemmill,  209  111. 
638,  and  cases  there  cited;  Hanchett  v.  Haas,  219  id.  546.) 
There  are  cases  of  such  character  that  it  would  be  difficult, 
if  not  impossible,  to  determine  what  amount  should  be  re- 
mitted from  a  verdict,  but  the  practice  of  allowing  remit- 
iiturs  in  cases  of  the  character  of  the  one  at  bar  has  long 
been  sustained  in  this  State.  In  North  Chicago  Street  Rail- 
road Co.  v.  Wrixon,  150  111.  532,  in  discussing  this  question 
it  was  said  (p.  535)  :  "But  we  are  committed  to  the  prac- 
tice of  allowing  remittiturs  in  actions  ex  delicto,  both  in  the 
trial  and  Appellate  Courts,  to  such  sum  as  shall  to  the  court 
seem  not  excessive  and  affirming  as  to  the  balance  of  the 
judgment." 

In  Chicago  City  Railway  Co.  v.  Gemmill,  supra,  the  ver- 
dict was  for  $12,500,  and  the  court  required  the  plaintiff 
to  remit  $6500  and  rendered  judgment  on  the  verdict  for 
$6000.  The  judgment  was  affirmed  by  the  Appellate  Court. 
Allowing  the  remittitur  was  assigned  as  error  in  this  court, 
and  the  decision  of  this  court  in  Loewenthal  v.  Streng,  90 
111.  74,  a  suit  for  malicious  prosecution  where  a  verdict  for 
$10,000  was  returned  and  a  remittitur  of  $4000  allowed, 
was  relied  on  by  the  appellant.  Referring  to  that  case  we 
said  (p.  642)  :  "It  was  there  said  that  where  a  verdict  is 
so  flagrantly  excessive  as  to  be  only  accounted  for  on  the 
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ground  of  prejudice,  passion  or  misconception  a  remittitur 
will  not  cure  the  verdict  When  that  case  was  decided  this 
court  in  that  class  of  cases  reviewed  questions  of  fact  as 
well  as  of  law,  which  is  not  the  case  since  the  organization 
of  the  Appellate  Courts."  The  court  quoted  with  approval 
from  North  Chicago  Street  Railroad  Co.  v.  IVrixon,  supra. 

In  West  Chicago  Street  Railroad  Co.  v.  Miisa,  i8o  111. 
130,  after  a  remittitur  of  $500  in  the  Appellate  Court,  the 
judgment  of  the  trial  court  was  affirmed.  One  of  the  con- 
tentions of  appellant  on  the  appeal  was,  that  counsel  for  the 
plaintiff  on  the  trial  improperly  indulged  in  remarks  to  the 
jury  calculated  to  unduly  increase  the  award  of  damages. 
This  court  sustained  the  action  of  the  Appellate  Court  in 
allowing  the  remittitur  and  affirming  the  judgment,  and 
said  (p.  132)  :  "It  was  the  province  of  the  Appellate  Court 
to  consider  and  determine  whether,  in  view  of  the  facts  of 
the  case,  the  damages  were  excessive,  and  the  action  taken 
by  that  court  in  requiring  a  remittitur  in  the  sum  of  $500 
and  taxing  the  costs  in  that  court  to  the  appellee  removed 
all  just  ground  of  complaint  as  to  the  course  pursued  by 
counsel." 

In  Chicago  and  Alton  Railroad  Co.  v.  Lewandowski, 
190  111.  301,  this  court  approved  the  action  of  the  Appel- 
late Court  in  allowing  a  remittitur  of  $4500  from  a  verdict 
and  judgment  in  the  lower  court  for  $10,500. 

In  City  of  Elgin  v.  Nofs,  212  111.  20,  after  a  remittitur 
of  $5000  in  the  Appellate  Court,  that  court  affirmed  the 
judgment  of  the  trial  court  in  the  sum  of  $15,000.  This 
court  sustained  the  action  of  the  Appellate  Court  as  to  the 
remittitur  but  held  appellee  should  have  been  required  to 
pay  all  costs  of  the  appeal  instead  of  one-half  thereof,  as 
adjudged  by  the  Appellate  Court.  In  that  case  we  said 
(p-  25)  :  "Appellant  argues  at  great  length  that  the  judg- 
ment is  grossly  excessive  and  is  the  result  of  passion  and 
prejudice,  and  insists  that  that  question  is  open  for  the 
consideration  of  this  court,  and  in  support  of  its  contention 
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cites  Illinois  Central  Railroad  Co.  v.  Ebert,  74  111.  399,  Loe- 
wenthal  v.  Strong,  90  id.  74,  and  numerous  cases  from  the 
Appellate  Court  of  this  State  wherein  judgments  have  been 
reversed  upon  the  ground  here  contended  for.  But  appel- 
lant seems  to  overlook  the  fact  that  the  two  cases  cited 
from  this  court  were  cases  brought  directly  to  this  court 
from  the  trial  court,  when  this  court,  as  the  Appellate  Court 
now  may  do,  could  consider  the  evidence  and  could  reverse 
upon  the  ground  that  the  judgment  was  excessive ;  but  since 
the  Appellate  Court  was  established  and  the  laws  regulating 
the  appeals  from  that  court  have  limited  this  court  to  the 
consideration  of  questions  of  law,  only,  we  are  not  now 
permitted  to  enter  into  a  discussion  of  and  base  our  action 
upon  matters  of  fact." 

In  our  opinion  the  action  of  the  trial  court  in  allowing 
the  remittitur  and  rendering  judgment  for  the  balance  af- 
fords no  sufficient  ground  for  a  reversal  by  this  court. 

It  is  contended  by  appellant  that  the  court  erred  in  giv- 
ing instructions  i,  2  and  3  on  behalf  of  appellee.    The  first    / 
instruction  was : 

"You  are  instructed  that  a  common  carrier  of  passen- 
gers, through  its  servants  in  change  of  its  cars,  is  required 
to  do  all  that  human  care,  vigilance  and  foresight  can  rea- 
sonably do  to  avoid  injury  to  a  passenger,  having  in  view 
the  character  and  mode  of  conveyance  adopted  and  consist- 
ent with  the  practical  operation  of  the  road." 

The  second  told  the  jury  that  while  the  law  did  not 
make  a  common  carrier  an  insurer  of  the  safety  of  its 
passengers,  that  fact  did  not  to  the  slightest  extent  relieve 
such  carrier  of  its  legal  duty  to  exercise  the  highest  degree 
of  care  for  the  safety  of  its  passengers,  having  in  view  the 
character  and  mode  of  conveyance  adopted  and  consistent 
with  the  practical  operation  of  the  vehicle,  and  if  the  jury 
found,  from  the  evidence,  that  the  plaintiff  became  a  pas- 
senger and  was  injured  through  the  negligence  of  the  de- 
fendant while  he  was  in  the  exercise  of  ordinary  and  rea- 
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sonablc  care  for  his  own  safety,  as  alleged  in  his  declaration, 
then  the  jury  should  find  the  defendant  guilty.  The  third 
was  similar  to  the  second,  and  after  defining  the  degree  of 
care  the  law  required  of  a  carrier  of  passengers,  told  the 
jury  that  if  the  plaintiff  became  a  passenger  of  the  defend- 
ant and  that  defendant  did  not  exercise  the  degree  of  care 
and  caution  for  the  safety  of  the  plaintirf,  as  stated  in  the 
instruction,  and  the  plaintiff  was  injured,  as  alleged  in  his 
decIaratioHj  because  of  the  failure  of  defendant  to  exercise 
the  degree  of  care  and  caution  required,  as  stated  in  the 
instruction,  then  they  should  find  the  defendant  guilty. 

One  of  appellant's  defenses  on  the  trial  was  that  a  heavy 
fog  prevailed  at  the  time  of  the  collision,  which  prevented 
the  motorman  of  the  train  that  ran  into  the  one  plaintiff 
was  riding  on,  from  seeing  the  train  plaintiff  was  on  in  time 
to  prevent  the  collision,  and  that  said  collision  was  there- 
fore caused  by  the  act  of  God.  That  question  was  deter- 
mined adversely  to  the  appellant  in  the  trial  court,  and  the 
judgment  having  been  affirmed  by  the  Appellate  Court  it 
is  conceded  the  question  is  not  open  to  review  here.  Ap- 
pellant's position,  as  we  understand  it,  is,  that  it  introduced 
testimony  tending  to  sustain  its  claim  on  the  trial  that  the 
collision  was  caused  by  an  act  of  God,  and  that  under  the 
evidence  the  instructions  referred  to  were  erroneous  in  tell- 
ing the  jury  that  it  was  the  duty  of  appellant  to  exercise 
the  highest  degree  of  care  for  the  safety  of  its  passengers. 
Appellant  insists  that  the  collision  resulted  from  a  peril  not 
incident  to  the  ordinary  operation  of  the  road,  and  that  the 
law  in  such  case  only  requires  the  exercise  of  ordinary  care 
to  prevent  damages. 

In  Chicago  and  Alton  Railroad  Co,  v.  Pillsbury,  123  111. 
9,  the  distinction  between  the  liability  of  a  common  carrier 
of  freight  and  passengers  was  discussed.  As  to  the  former 
it  was  held  the  carrier  is  an  insurer  and  must  deliver  safely 
at  whatever  hazard,  and  that  it  can  only  be  relieved  from 
this  obligatiun  by  the  act  of  God  or  the  public  enemy;  that 
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a  carrier  of  passengers,  in  the  selection  of  suitable  machin- 
ery and  cars,  fitness  of  its  road,  both  as  to  manner  of  con- 
struction and  materials  used  and  appliances  adopted  for  the 
government  or  moving  of  trains,  and  in  the  employment 
of  competent  and  faithful  servants,  is  obligated  to  use  the 
highest  reasonable  and  practicable  skill  and  care.  "The 
safety  of  passengers  requires  the  strict  and  rigid  observance 
of  this  rule  against  all  carriers,  by  rail  or  otherwise;  but 
as  to  dangers  and  perils  not  incident  to  ordinary  perils  by 
any  mode  of  travel,  the  rule  of  liability  imposed  upon  the 
carrier  of  passengers  by  law  is  less  stringent.  The  carrier, 
however,  must  omit  no  care  to  discover  and  prevent  danger 
to  a  passenger  or  passengers  that  is  reasonable  and  practi- 
cable. The  public  exigency  and  security  demand  this  much 
of  the  carrier  at  all  times  and  under  all  circumstances." 

The  fog  in  this  case  existed  at  5 130  A.  M.,  when  appel- 
lant's superintendent  went  on  duty.  The  collision  occurred 
about  7  130  A.  M.  He  observed  the  fog,  and  concluding  it 
was  unsafe  to  run  trains  as  was  the  custom  under  ordinary 
conditions,  took  extra  precautions  to  avoid  accidents  by  giv- 
ing orders  to  disregard  the  schedule  in  operating  trains  and 
to  run  safe.  He  also  posted  extra  men  at  different  points 
and  directed  the  motormen  to  run  their  cars  at  such  speed 
that  they  could  be  stopped  within  the  range  of  their  vision. 
While  the  law  does  not  require  a  carrier  of  passengers  * 
to  exercise  the  highest  degree  of  care  for  their  protection 
against  dangers  and  perils  not  ordinarily  incident  to  the  op- 
eration of  the  road  and  the  mode  of  conveyance,  yet  as  to 
the  known  perils  and  dangers  the  carrier  is  required  to  ex- 
ercise the  highest  degree  of  care,  having  in  view  the  char- 
acter and  mode  of  conveyance  and  consistent  with  its  prac- 
tical operation.  Here  the  appellant  knew  of  the  conditions 
which  made  the  operation  of  its  road  dangerous,  and  with 
full  knowledge  continued  to  operate  the  road  and  receive 
and  carry  passengers  thereon.  It  was  not  a  case  where  a 
sudden  peril  was  created  by  the  act  of  God  which  appellant 
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could  not  have  reasonably  foreseen  and  provided  against. 
The  trains  were  run  by  appellant  at  intervals  of  three  or 
four  minutes.  The  one  on  which  the  plaintiff  was  riding 
was  just  starting  to  move  away  from  the  Ann  street  sta- 
tion when  the  collision  occurred.  The  damage  done  to  the 
cars  by  the  collision  shows  that  the  rear  train  struck  the 
forward  one  with  very  considerable  force.  It  is  very  clear 
the  evidence  warranted  the  jury  in  finding  the  collision 
was  not  caused  by  the  act  of  God  and  that  it  resulted  from 
the  negligence  of  appellant. 

It  is  unnecessary  to  determine  whether  the  existence  of 
the  fog  could  in  any  event  be  considered  an  act  of  God 
within  the  meaning  of  the  law,  for,  however  that  question 
might  be  determined,  it  appears  from  the  evidence  that  the 
accident  would  not  have  happened  but  for  the  concurrent 
negligence  of  appellant.  Even  in  a  case  where  the  immedi- 
ate cause  of  the  injury  to  a  passenger  is  an  act  of  God,  the 
carrier  will  be  liable  if  its  negligence  concurred  in  any  de- 
gree in  causing  the  injury.  If  there  is  any  intervening 
human  agency  which  contributes  to  cause  the  damage  it  can 
not  be  considered  as  caused  by  an  act  pf  God.  (2  Hutch- 
inson on  Carriers,  sec.  913;  Wold  v.  Pittsburg,  Ciftcinnati, 
Chicago  and  St,  Louis  Railroad  Co.  162  111.  545;  Michaels 
V.  New  York  Central  Railroad  Co,  30  N.  Y.  564;  McAr- 
thur  &  Hurlburt  v.  Sears,  21  Wend.  190.)  We  have  re- 
peatedly held  that  carriers  of  passengers  for  hire,  though 
not  insurers  of  absolute  safe  carriage,  are  bound  to  exer- 
cise the  highest  degree  of  care,  skill  and  diligence  consistent 
with  the  practical  operation  of  the  road  and  the  mode  of 
conveyance  adopted.  (Chicago  and  Alton  Railroad  Co.  v. 
Murphy,  198  111.  462;  Chicago  and  Alton  Railroad  Co,  v. 
Arfwl,  144  id.  261;  Tidier  v.  Talbot,  23  id.  367;  North 
Chicago  Street  Railroad  Co.  v.  Polkey,  203  id.  225;  Chi- 
cago City  Railzvay  Co.  v.  Smith,  226  id.  178.)  In  some  of 
these  cases  instructions  stating  the  law  substantially  as  laid 
down  in  the  instructions  here  complained  of  were  approved. 
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In  our  opinion,  under  the  facts  as  disclosed  by  the  evidence 
in  this  case,  the  instructions  complained  of  correctly  defined 
the  duty  of  appellant. 

It  is  further  objected  to  instructions  2  and  3  that  No.  2 
told  the  jury  they  were  justified  in  finding  appellant  guilty 
if  they  believed,  from  the  evidence,  it  was  guilty  of  negli- 
gence as  charged  in  the  declaration ;  and  the  third  told  the 
jury  that  they  were  authorized  to  find  the  defendant  guilty 
if  they  believed,  from  the  evidence,  plaintiff  was  injured,  as 
alleged  in  the  declaration,  because  of  the  failure  of  defend- 
ant to  exercise  the  degree  of  care  the  instruction  told  them 
it  was  defendant's  duty  to  exercise.  The  argument  made 
is,  that  as  five  of  the  counts  of  the  declaration  had  been 
withdrawn,  and  the  three  remaining  coimts,  upon  which 
the  cause  was  submitted,  charged  negligence  in  the  opera- 
tion of  the  trains,  the  jury  should  have  been  told  that  they 
could  consider  only  the  negligence  charged  in  said  three 
counts,  and  should  have  been  instructed,  ^s  requested  by 
appellant,  to  find  for  it  under  the  other  five  counts.  The 
court  informed  the  jury  before  the  case  was  submitted  that 
plaintiff  had  withdrawn  the  second  count  of  the  original  dec- 
laration and  the  second,  third,  fourth  and  sixth  additional 
counts.  The  instructions  limited  appellant's  liability  for 
negligence  to  the  negligence  charged  in  the  declaration,  and 
as  the  jury  were  informed  by  the  court  as  to  what  counts 
had  been  withdrawn  from  their  consideration,  it  must  be 
assumed  they  knew  the  instructions  referred  to  the  negli- 
gence charged  in  the  counts  that  had  not  been  withdrawn 
and  upon  which  the  case  was  submitted.  West  Chicago 
Street  Railroad  Co.  v.  Buckley,  200  111.  260. 

Objection  is  also  made  to  the  instruction  given  for  the 
plaintiff  upon  the  measure  of  damages.  It  is  insisted  this 
instruction  authorized  the  jury  to  take  into  consideration, 
in  assessing  damages,  the  physical  condition  of  plaintiff, 
whether  such  condition  was  the  direct  and  proximate  result 
of  the  accident  or  not.     We  do  not  think  the  instruction 
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subject  to  this  criticism.  It  limited  the  jury  to  the  consid- 
eration of  injuries  resulting  from  the  accident,  and  was 
substantially  in  the  form  approved  by  this  court  in  West 
Chicago  Street  Railroad  Co.  v.  Johnson,  i8o  111.  285,  and 
other  cases. 

We  think  there  was  no  reversible  error  in  the  rulings 
of  the  court  in  the  admission  and  exclusion  of  evidence,  and 
the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afHrmed. 


The  City  o^  Chicago,  Appellee,  vs.  Thomas  H.  Hul- 
bert, Appellant. 

Opinion  Hied  June  18,  ipo8. 

1.  Special  assessments — when  question  of  a  conHict  between 
ordinances  is  not  saved  for  review.  The  question  of  a  conflict  be- 
tween the  improvement  ordinance  and  a  prior  track  elevation  ordi- 
nance should  be  raised  at  the  hearing  of  the  legal  objections,  and 
as  the  objection  is  one  arising  from  evidence  outside  the  record,  such 
evidence^  and  exceptions  to  the  rulings,  should  be  preserved  by  a 
bill  of  exceptions  taken  at  the  term  the  legal  objections  were  over- 
ruled or  within  the  time  extended  at  that  term,  and  the  question  is 
not  preserved  by  a  motion  for  new  trial  at  some  subsequent  term. 

2.  Same — when  question  will  be  presumed  to  have  been  deter- 
mined  on  hearing  of  legal  objections.  Where  an  objection  which  is 
raised  on  the  hearing  as  to  benefits  is  one  which  should  have  been 
made  at  the  hearing  of  the  legal  objections,  it  will  be  presumed,  in 
the  absence  of  a  bill  of  exceptions  covering  the  trial  of  the  legal 
objections,  that  it  was  so  made  and  determined,  and  in  such  case  it 
cannot  be  again  raised  at  the  hearing  of  the  question  of  benefits. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W,  H.  HiNEBAUGH,  Judge,  presiding. 

GiiORGE  W.  Wilbur,  for  appellant. 

George  A.  Mason,  and  Frank  Johnston,  Jr.,  (Ed- 
ward J.  Brundage,  Corporation  Counsel,  of  counsel,)  for 
appellee. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  application  in  the  county  court  of  Cook 
county  to  confirm  a  special  assessment  to  pay  for  paving 
with  asphalt  North  Fortieth  court  from  North  avenue  to 
Armitage  avenue,  in  the  city  of  Chicago.  The  appellant 
appeared  and  filed  objections  to  confirmation.  The  legal 
objections  were  overruled  and  the  appellant  waived  a  jury 
upon  the  question  of  benefits,  and  upon  the  hearing  upon 
that  question  before  the  court  the  assessment  was  confirmed, 
and  the  appellant  has  prosecuted  an  appeal  to  this  court. 

All  of  the  legal  objections,  except  the  objections  as  to 
public  benefits,  were  heard  and  overruled  on  December  26, 
1906.  On  February  21,  1908,  the  objections  as  to  public 
benefits  were  overruled,  and  the  appellant  then  tendered  to 
the  court  a  bill  of  exceptions  covering  the  trial  had  upon 
December  26,  1906,  which  the  court  declined  to  sign,  on 
the  ground  that  the  application  to  sign  and  seal  said  bill 
of  exceptions  came  too  late.  This  ruling  of  the  court,  un- 
der the  authority  of  Village  of  Franklin  Park  v.  Franklin, 
228  111.  591,  was  correct.  The  appellant,  however,  incor- 
porated said  unsigned  bill  of  exceptions  into  the  record,  and 
this  court,  upon  the  motion  of  the  appellee,  struck  the  same 
from  the  record  at  the  last  term  of  this  court.  As  section  47 
of  the  Local  Improvement  act  provides  that  the  determina- 
tion of  the  trial  court  on  the  question  of  public  benefits  shall 
be  conclusive  and  not  subject  to  review,  and  as  no  bill  of 
exceptions  covering  the  trial  upon  legal  objections  held  in 
December,  1906,  is  found  in  the  record,  there  is  no  question 
open  to  review  on  this  appeal  before  this  court  except  the 
correctness  of  the  holding  of  the  court  upon  the  hearing 
upcii  the  question  of  private  benefits.  Upon  the  trial  of 
that  question  the  appellant  introduced  in  evidence  an  ordi- 
nance requiring  certain  railway  companies  to  elevate  their 
tracks  at  North  Fortieth  court,  and  then  insisted  there  was 
a  conflict  between  the  improvement  ordinance  and  the  track 
elevation  ordinance,  as  was  done  in  City  of  Chicago  v.  HtU- 

Digitized  by  LjOOQ IC 


200  City  op  Chicago  v.  Hulbert.  [2J5DL 

bert,  234  111,  321,  and  by  reason  of  such  claimed  conflict 
contended  that  the  improvement  ordinance  was  void.  The 
question  thus  sought  to  be  raised  should  have  been  raised 
upon  the  hearing  of  legal  objections,  and  in  the  absence  of 
a  bill  of  exceptions  it  will  be  presumed  that  such  question 
was  there  raised  and  correctly  disposed  of,  and  it  cannot  be 
again  raised  upon  the  trial  of  the  question  of  benefits. 

In  Northwestern  University  v.  Village  of  Wilmette,  230 
111.  80,  it  was  held  that  upon  the  hearing  upon  the  question 
of  benefits  there  are  two  questions,  only,  which  can  be  sub- 
mitted to  the  court  or  jury  for  decision,  namely,  was  the 
objector's  property  assessed  more  than  it  was  benefited  by 
the  improvement  or  more  than  its  proportionate  share  of 
the  cost  of  the  improvement?  On  page  92  of  the  opinion 
filed  in  tliat  case  the  court  said :  "The  court  had  held  that 
the  improvement  was  a  proper  one  to  be  made,  and  all  ques- 
tions other  than  those  suggested  were  entirely  foreign  to 
the  questions  being  tried  before  the  jury,  and  all  evidence 
or  instructions  which  sought  to  bring  before  the  jury,  and 
have  them  pass  upon,  tlie  question  whether  the  improvement 
should  be  made  were  properly  excluded  or  refused." 

If  the  appellant  desired  to  raise  the  question  of  the  valid- 
ity of  the  improvement  ordinance  he  should  have  done  so 
upon  the  trial  of  the  legal  objections,  and  as  his  objections 
did  not  arise  upon  the  face  of  the  record  but  from  evidence 
aliunde  the  record,  he  should  have  preserved  the  evidence 
upon  that  subject  and  his  exceptions  to  the  ruling  of  the 
court  by  bill  of  exceptions  taken  at  the  term  the  legal  ob- 
jections were  heard  and  overruled  or  had  the  time  for  filing 
such  bill  of  exceptions  extended,  and  having  failed  to  do  so 
he  cannot  preserve  such  question  for  review  in  this  court 
by  a  motion  for  a  new  trial,  as  was  attempted  in  this  case, 
made  at  a  term  held  some  fourteen  terms  subsequent  to  the 
term  at  which  said  objections  were  heard  and  overruled. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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AWA  W.  Stisser  et  al.  Appellants,  vs.  Charles  H.  Stis- 
ser et  al.  Appellees. 

Opinion  Hied  June  i8,  ipo8, 

1.  WiLi*s — when  words  "heirs/'  "issue"  and  "children"  may  be 
treated  as  synonymous.  If  it  is  apparent  from  the  reading  of  a  will 
that  the  testator  has  used  the  words  "heirs,"  "issue"  and  "chil- 
dren" interchangeably  or  synonymously  the  court  is  warranted  in 
construing  them  in  like  manner  so  as  to  carry  out  the  testator's 
intention,  which  is  to  be  ascertained  from  the  language  employed, 
giving  effect  to  the  words  according  to  the  connection  in  which 
they  are  used. 

2.  Same — when  rule  in  Shelley's  case  does  not  apply.  Where 
the  testator  has  used  the  words  "heirs,"  "issue"  and  "children"  in- 
terchangeably, a  provision  giving  the  use  for  life,  in  separate  tracts 
of  land,  to  three  named  children,  and  if  either  of  them  "shall  die 
without  issue,  then  and  in  that  case  the  properties  herein  willed  to 
them,  or  either  of  them,  or  any  part  thereof,  shall  revert  equally  to 
the  legal  heirs  of  the  other  children,  it  being  the  will  of  the  testa- 
tor that  the  title  to  the  property  shall  rest  and  abide  in  the  hands 
of  the  legal  heirs  of  the  lawful  heirs  of  the  testator,"  etc.,  gives  a 
life  estate  to  the  named  children  with  remainder  to  the  children  of 
the  testator's  children,  if  any  of  the  life  tenants  die  without  issue. 

AppEai,  from  the  Circuit  Court  of  Stark  county;  the 
Hon.  L.  D.  PuTERBAUGH,  Judge,  presiding. 

This  is  a  bill  filed  in  the  circuit  court  of  Stark  county 
to  partition  certain  lands  devised  by  the  will  of  Charles  P. 
Stisser,  deceased,  alleging  that  he  died  February  23,  1901, 
leaving  a  widow,  three  sons  and  one  daughter,  his  only 
heirs-at-law ;  that  the  wife  had  a  son,  George  W.  Hamil- 
ton, by  a  former  husband,  who  was  adopted  by  the  deceased 
and  seems  to  have  gone  by  the  name  of  Stisser;  that  the 
will,  probated  on  April  i,  1901,  in  Stark  county,  provided, 
first,  that  his  debts  should  be  paid;  second,  that  his  wife 
have  the  entire  income  during  her  life  from  a  certain 
eighty  acres  in  Stark  county  and  at  her  death  said  land 
should  go  to  his  step-son,  George  W.  Hamilton,  during  his 
natural  life,  and  at  his  death  to  Hamilton's  first  four  chil- 


Digitized  by  LjOOQIC 


208  Stisser  V,  Stisser.  [255  ID. 

dren,  Fred,  Charles,  John  and  Carrie;  third,  that  his  son 
Edgar  E,  Stisser  have  a  Ufe  interest  in  certain  described 
lands  in  Stark  county  and  after  his  death  said  land  to  be 
divided  equally  among  said  Edgar's  children,  and  also  gives 
the  said  Edgar,  in  fee  simple,  certain  lands  in  New  York; 
fourth,  **I  give  and  bequeath  unto  my  son  Alta  W.  Stisser 
the  use,  during  his  natural  Hfe,  of  the  following  described 
land,"  (describing  i6o  acres  of  Stark  county  land)  ;  fifth, 
*'I  give  and  bequeath  unto  my  son  Charles  L.  Stisser  the 
use,  during  his  natural  life,  of  170  acres  of  land,"  (describ- 
ing 170  acres  of  Stark  county  land)  ;  sixth,  "I  g^ve  and  be- 
queath ainto  my  daughter,  Nettie  D.  Stisser,  the  use,  during 
her  natural  life,  of  I28j/^  acres  of  land,  (describing  I28j^ 
acres  of  Stark  county  land)  ;  I  also  give  and  bequeath  unto 
my  daughter,  Nettie,  the  sum  of  $3000  in  cash,  as  and  for 
her  own  use ;"  seventh,  "it  is  my  will  that  should  either  of 
the  above  named  children,  Alta  W.  Stisser,  Charles  L.  Stis- 
ser or  Nettie  D.  Stisser,  die  without  issue,  then  and  in  that 
cas^  the  properties  herein  willed  to  them,  or  either  of  them, 
or  any  part  thereof,  shall  revert  equally  to  the  legal  heirs 
of  the  other  children,  it  being  the  will  of  the  testator  that 
the  title  to  the  properties  under  sections  No.  4,  5  and  6 
herein  shall  rest  and  abide  in  the  hands  of  the  legal  heirs  of 
the  lawful  heirs  of  the  testator  hereto ;"  eighth,  the  remain- 
ing personal  property,  after  payment  of  expenses,  is  given 
to  his  three  sons ;  ninth,  appoints  Edgar  E.  Stisser,  his  son, 
executor. 

The  bill  alleges  that  by  the  will  the  land  in  New  York 
passed  in  fee  to  Edgar  E.  Stisser ;  that  the  tract  given  for 
life  to  testator's  wife  vested  in  fee  in  the  first  four  children 
of  George  W.  Hamilton,  subject  to  the  respective  life  es- 
tates of  the  widow  and  George  W.  Hamilton ;  that  the  land 
in  Stark  cotinty  given  to  Edgar  E.  Stisser  for  life  vested  in 
fee,  subject  to  his  life  estate,  in  his  children.  The  bill  then 
alleges  that  the  land  described  in  sections  4,  5  and  6,  g^ven 
for  life  to  the  two  sons  and  one  daughter  of  testator,  was 
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given  in  fee,  by  section  7,  to  the  heirs  of  the  heirs  of  the 
testator,  and  that  under  the  rule  in  Shelley's  case  the  child 
taking  the  life  estate  in  the  respective  farm  also  took  the 
fee  in  one-fourth  of  such  farm,  and  the  fee  in  the  other 
three-fourths  of  such  farm,  subject  to  the  life  estate,  vested 
in  the  legal  heirs  of  the  other  three  children.  The  bill 
further  states  that  the  said  Nettie  D.  Stisser  on  January  5, 
1906,  died  intestate,  being  a  resident  of  Peoria  county,  Illi- 
nois, leaving  no  husband  or  child  or  descendant  of  child  her 
surviving,  she  never  having  been  married,  but  leaving  her 
mother,  Caroline  Stisser,  and  Edgar  E.  Stisser,  Alta  W. 
Stisser,  Charles  L.  Stisser  and  George  W.  Hamilton,  her 
brothers,  her  only  heirs-at-law ;  that  Charles  L.  Stisser  was 
duly  appointed  administrator  of  her  estate,  and  that  upon 
the  death  of  said  Nettie  D.  the  undivided  one-fourth  of  said 
tract  of  land  left  to  her  for  life  by  the  will  of  her  father, 
and  which  by  the  effect  of  the  will  became  hers  in  fee  simple, 
passed  by  descent  to  her  mother,  three  brothers  and  a  half 
brother,  and  the  other  undivided  three-fourths  of  the  said 
property  that  was  left  by  said  will  to  said  Nettie  D.  Stisser 
descended  to  the  legal  heirs  of  her  three  brothers,  Edgar  E., 
Alta  W.  and  Charles  L.  Stisser. 

A  general  demurrer  was  filed  to  the  bill,  which,  on  hear- 
ing, the  chancellor  sustained,  holding  that  the  appellants 
took  no  part  of  the  fee  and  dismissing  the  bill  for  want  of 
equity.  From  that  decree  an  appeal  has  been  taken  to  this 
court. 

Frank  Thomas,  and  J.  H.  Rennick,  for  appellants. 

V.  G.  FuLi^ER,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

No  controversy  exists  over  the  facts  in  this  case.     All 

parties  seek  the  construction  of  the  will.     The  only  point 

of  dispute  is  whether  the  language  of  the  will  brings  it 

within  the  rule  in  Shelley's  case.     The  question  turns  on 
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the  construction  that  should  be  given  to  clause  7.  The 
word  "section,"  in  the  seventh  clause  of  this  will,  is  used 
with  the  same  meaning  as  we  use  the  word  "clause"  in  this 
opinion.  If  the  word  **heirs"  is  used  in  this  clause  in  its 
strict  technical  meaning,  then  it  must  be  held  to  be  a  word 
of  limitation  and  not  of  purchase,  and  the  chancellor  erred 
in  dismissing  the  bill. 

"One  of  the  established  rules  for  the  construction  of  a 
will  is  that  the  court  will  look  at  the  circumstances  under 
which  the  devisor  makes  his  will, — as,  the  state  of  his  prop- 
erty, of  his  family,  and  the  like."  (Strcdn  v.  Sweeny,  163 
111.  603;  Johnson  v.  Askey,  190  id.  58;  Pelkel  v.  O'Brien, 
231  id.  329.)  By  the  second  clause  of  the  will  the  deceased 
left  the  remainder  in  fee  in  certain  land,  after  certain  life 
estates,  to  the  four  children  of  his  step-son.  By  the  third 
clause  he  left  the  remainder  in  fee  in  certain  land  to  the 
children  of  his  oldest  son.  By  the  fourth,  fifth  and  sixth 
clauses  of  the  will  he  gave  a  life  interest  in  .certain  lands, 
respectively,  to  his  two  sons,  Alta  W.  and  Charles  L.,  and 
to  his  daughter,  Nettie  D.  Had  there  been  no  further  pro- 
vision as  to  the  property  described  in  said  clauses  4,  5  and 
6,  after  the  death  of  either  of  said  three  children  mentioned 
in  those  three  clauses  the  property  in  which  that  child  had 
a  life  interest  would  have  gone,  by  r/^version,  to  the  heirs  of 
the  testator;  but  clause  7  of  said  will  attempts  to  dispose 
of  this  reversion  and  it  thereby  became  a  remainder.  We 
think  under  said  clause  the  remainder,  after  the  death  of 
either  of  said  life  tenants,  in  the  property  described  in  said 
clauses  4,  5  and  6  was  devised,  by  necessary  implication,  to 
the  issue  of  the  respective  life  tenants,  if  they  had  issue. 
(Kales  on  Future  Interests,  p.  299,  note  2;  Orr  v.  Yates, 
209  111.  222;  Young  V.  Harkleroad,  166  id.  318;  Pinkney 
V.  Weaver,  216  id.  185;  2  Jarman  on  Wills, — Randolph  & 
Talcott  ed. — chap.  17,  *s63;  Forth  v.  Chapman,  i  P.  Wms. 
663.)  If  it  is  apparent  from  a  reading  of  the  will  that  the 
testator  used  the  words  "heirs,"  "issue"  and  "children"  in- 
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hangeably  or  synonymously,  the  court  is  warranted  in 
jtruing  them  in  like  manner,  so  as  to  carry  out  the  tes- 
r*s  intention.  {Gannon  v.  Peterson,  193  111.  372;  But- 
/.  Huestis,  68  id.  594;  Letter  v.  Sheppard,  85  id.  242.) 

words  "heirs"  and  "issue"  are  to  be  given  their  tech- 
1  meaning,  unless,  reading  the  entire  will  together,  it  is 
1  it  was  not  the  intention  of  the  testator  to  so  use  them. 
iswold  V.  Hicks,  132  111.  494;  Vangieson  v.  Henderson, 
id.  119.)  The  intention  must  be  sought  from  the  lan- 
2^e  of  the  will.     {Deemer  v.  Kessinger,  206  111.  57.) 

force  or  meaning  of  words  must  arise  from  the  con- 
ion  in  which  they  are  used.  Dick  v.  Richer,  222  111.  413. 
Obviously,  from  the  facts  set  forth  in  the  bill,  it  is  a 

construction  of  this  will  that  the  testator  desired  the 
:  of  his  property,  after  the  death  of  his  wife,  to  go  to 
children  of  his  children  and  the  children  of  his  step-son. 
►arently,  at  the  time  he  drew  the  will,  and  at  his  death, 
step-son  and  his  oldest  son,  Edgar,  had  children  and 
two  other  sons  and  daughter  had  none.  If  the  last 
e  afterwards  had  children,  he  wished  them  to  inherit 
remainder  after  the  life  estates  of  their  respective  par- 
;,  the  same  as  the  children  of  his  oldest  son  and  his 
-son.  If  his  three  youngest  children  had  no  issue,  did 
ntend  the  remainders  after  the  respective  life  estates  of 
ie  three  children  to  descend  to  the  "children  of  his  chil- 
1"  or  to  the  "heirs  of  his  heirs?"  "Children"  is  used 
:e,  "issue"  once  and  "heirs"  three  times  in  said  seventh 
ise.  "Children,"  where  first  used  in  said  clause,  un- 
btedly  has  the  meaning  usually  given  to  it  in  its  ordi- 
jr,  common  usage.  "Issue,"  as  used  in  this  clause,  we 
ik  means  the  same  as  "children,"  for  it  is  plain  that  the 
ator  intended  to  provide  in  the  will  for  the  children  of 
three  youngest  children  along  the  same  lines  as  he  did 
children  of  his  oldest  son  and  his  step-son.  We  think, 
>,  that  it  is  clear  that  the  word  "children,"  when  used  the 
)nd  time  in  said  clause,  was  used  in  its  ordinary  meaning. 
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Appellants  contend,  as  we  understand  it,  that  the  last 
sentence  in  said  clause,  namely,  "it  being  the  will  of  the 
testator  that  the  title  to  the  properties  under  sections  No.  4, 
5  and  6  herein  shall  rest  and  abide  in  the  hands  of  the  legal 
heirs  of  the  lawful  heirs  of  the  testator,"  is  really  a  devise 
as  to  the  remainder  over,  and  must  control  the  meaning  to 
be  given  to  the  part  of  the  said  clause  immediately  before, 
namely,  "then  and  in  that  case  the  properties  herein  willed 
to  them,  or  either  of  them,  or  any  part  thereof,  shall  revert 
equally  to  the  legal  heirs  of  the  other  children."  We  can 
not  agree  with  this  contention.  We  think  the  words  last 
quoted  constituted  the  devise  as  to  the  remainder  over,  and 
the  last  part  of  said  clause  quoted  above  merely  attempts, 
by  way  of  recital,  to  explain  the  meaning  of  the  devise 
theretofore  set  out.  The  words  "legal"  and  "lawful"  do 
not  modify  or  change  the  legal  eiBfect  of  the  word  "heirs." 
(Deemer  v.  Kessinger,  supra.)  "Heirs,"  as  used  the  last 
time  in  the  said  clause,  evidently  has  the  same  meaning  as 
"children"  in  the  devise  itself,  and  as  we  have  stated,  "chil- 
dren" was  used  there  in  its  ordinary,  common  meaning. 
Did  the  testator,  in  using  the  word  "other"  before  "chil- 
dren" in  this  devise,  refer  to  the  three  children  named  in 
said  clause,  or  did  he  include  his  oldest  son,  Edgar,  as  one 
of  the  "other  children?"  Considering  the  wording  of  this 
devise  alone,  there  might  be  some  doubt  on  this  question, 
and  the  writer  of  this  will  might  have  had  that  obscurity  in 
mind  when  he  drafted  the  last  explanatory  sentence.  It  is 
evident  from  the  reading  of  the  entire  clause  that  the  tes- 
tator intended  to  include  all  of  his  remaining  children  but 
not  his  step-son.  Manifestly,  taking  the  entire  will  to- 
gether, he  wanted  the  remainders  in  question  to  go  to  the 
children  of  his  children.  His  children  and  grandchildren 
were  the  natural  objects  of  his  bounty.  If  he  had  intended 
the  word  "heirs"  to  be  used  in  the  technical  sense,  it  hardly 
seems  possible  that  he  would  have  used  "children"  and  **\s- 
3ue''  in  this  clause  in  the  manner  he  did.    We  are  inclined 
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old  tliat  the  testator  used  the  words  "children,"  "issue" 
"heirs"  interchangeably  in  this  will,  as  meaning  the 
e  thing,  to-wit,  "children,"  in  the  ordinary  sense  of  the 
d,  and  that  if  either  of  the  three  youngest  children  of 
testator  died  without  issue  he  wished  the  remainder  in 
property  in  which  such  child  had  a  life  estate  to  descend 
le  children  of  his  children. 

rhere  is  some  argument  in  the  briefs  that  an  executory 
se  limited  to  take  effect  after  death  without  issue  should 
leld  void  because  the  contingency  is  too  remote,  the  ar- 
lent  being  that  the  devise  would  not  take  effect  until 
r  an  indefinite  failure  of  issue.  A  full  discussion  of  this 
ect  will  be  found  in  Kent's  Commentaries,  (vol.  4, — 
I  ed. — *28i,  *282,  inclusive,)  and  Kales  on  Future  In- 
5ts,  (chap.  8.)  We  deem  it  unnecessary  to  discuss  this 
ect,  as  this  court  has  frequently  decided  that  such  a 
tation  would  be  valid.  (Kellett  v.  Shepard,  139  111. 
;  Summers  v.  Smith,  127  id.  645;  Healy  v.  Bastlake, 
id.  424;  Smith  v.  Kimbell,  153  id.  368;  Seymour  v. 
desy  172  id.  521;  Johnson  v.  Askey,  supra;  Strain  v. 
eny,  supra;  Ortmayer  v.  Blcock,  225  111.  342.)  More- 
,  if  the  words  in  this  will  "without  issue"  are  construed 
lean  "without  children,"  then  it  cannot  be  argued  that 
is  an  indefinite  failure  of  issue.  Kales  on  Future  Inter- 
sec.  202,  and  note;  4  Kent's  Com.  (12th  ed.)  *278, 
notes. 

Phe  words  in  dispute  in  the  seventh  clause  of  the  will 
g  construed  to  mean  "children,"  the  rule  in  Shelley's 
does  not  apply.  (Connor  v.  Gardner,  230  111.  258; 
jnt's  Com. — I2th  ed. — *230.)  The  construction  of  the 
by  the  chancellor  was  therefore  correct. 
Phe  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Jacob  B.  Schlosser,  Appellee,  vs.  The  Commissioners  of 
Highways  of  the  Town  of  Warren,  Appellants. 

Opinion  Hied  June  i8,  ipo8, 

1.  Certiorari — mere  lapse  of  time  does  not  bar  a  writ.  Mere 
lapse  of  time  short  of  the  period  of  limitation  for  a  writ  of  error 
will  not  bar  a  writ  of  certiorari  to  review  proceedings  of  highway 
commissioners  in  vacating  an  old  road  and  laying  out  a  new  one, 
where  nothing  has  been  done  by  the  public  authorities,  nor  with 
tlieir  permission,  which  will  cause  great  public  detriment  or  incon- 
venience in  case  the  proceedings  are  quashed.  (Chicago  v.  Con- 
dell,  224  111.  595,  and  Clark  v.  Chicago,  233  id.  113,  distinguished.) 

2.  Same — what  cannot  be  regarded  as  a  public  detriment.  The 
fact  that  a  railroad  company,  in  reliance  upon  an  order  of  highway 
commissioners  in  vacating  a  road,  has  changed  its  tracks  so  as  to 
bring  them  closer  to  the  road,  cannot  be  regarded  as  a  public  detri- 
ment such  as  will  render  laches  a  defense  to  certiorari  to  quash  the 
proceedings  of  the  commissioners,  where  the  track  as  changed  is 
still  upon  the  company's  right  of  way  and  the  road  itself  has  not 
been  damaged  or  encroached  upon  by  the  change. 

3.  Same — when  rights  of  a  railroad  company  cannot  be  consid- 
ered. On  appeal  from  a  certiorari  judgment  quashing  the  record 
of  proceedings  by  highway  commissioners  vacating  an  old  road  and 
laying  out  a  new  one,  the  rights  of  a  railroad  company  which  has 
expended  a  large  sum  in  changing  its  track  in  reliance  upon  the 
order  cannot  be  considered,  where  the  company  has  not  appealed. 

4.  Same — when  amendment  of  record  of  proceedings  is  without 
effect.  An  amendment  of  the  record  of  the  proceedings  of  high- 
way commissioners  is  without  effect  where  it  is  not  made  until  af- 
ter the  commissioners  have  lost  jurisdiction  of  the  proceeding,  even 
though  the  amendment  would  have  cured  the  defects  in  the  record 
had  it  been  made  in  time. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  C.  H.  Donnelly,  Judge,  presiding. 

This  was  a  petition  for  a  common  law  writ  of  certio- 
rari, filed  by  Jacob  B.  Schlosser  in  the  circuit  court  of  Lake 
county,  to  review  the  action  of  the  commissioners  of  high- 
ways of  the  towns  of  Newport  and  Warren,  in  said  county, 
and  the  action  of  tliree  supervisors  of  said  county,  upon  ap- 
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1  from  the  action  of  the  commissioners  of  highways  of 
I  towns,  relative  to  vacating  a  certain  highway  in  said 
nty  and  laying  out  a  new  highway  along  the  town  line 
tveen  said  towns  in  lieu  of  the  one  vacated.  Appellee  is 
owner  of  real  estate  which  will  be  taken  if  the  road  is 
as  ordered.  After  the  writ  was  issued  and  served  the 
rt  permitted  certain  private  parties,  including  the  Chi- 
0,  Milwaukee  and  St.  Paul  Railway  Company,  to  in- 
^ene.  These  intervenors  and  appellants  then  moved  to 
sh  the  writ  on  the  ground  that  appellee  was  barred  by 
own  laches.  On  this  motion  oral  evidence  was  heard, 
ch  has  been  preserved  by  a  bill  of  exceptions.  The  court 
ied  the  motion  and  required  that  returns  be  filed,  and 
r  were  accordingly  filed.  Thereafter,  upon  a  hearing, 
court  quashed  the  proceedings,  and  the  commissioners 
lighways  of  the  town  of  Warren  prosecuted  an  appeal 
he  Appellate  Court  for  the  Second  District.  That  court 
ified  the  case  here  under  section  102  of  the  Practice  act 
[907,  on  the  ground  that  a  freehold  was  involved. 

Or  VIS  &  Edwards,  (Paui,  MacGuffin,  of  counsel,) 
appellants. 

CooKE,  Pope  &  Pope,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

It  is  insisted  that  the  laches  of  the  appellee  bars  this 
Dn.  The  final  order  of  the  supervisors  laying  out  the 
x)sed  road  and  vacating  the  old  road  was  made  on  the 
;  day  of  June,  1905.  The  appellee  filed  his  petition  for 
rit  of  certiorari  on  the  loth  day  of  November,  1906. 
*re  lapse  of  time,  alone,  short  of  the  limitation  for  the 
»ecution  of  a  writ  of  error,  will  not  bar  the  issuing  of 
►mmon  law  certiorari.  (Hyslop  v.  Finch,  99  111.  171.) 
be  barred  by  the  laches  of  the  petitioner  it  must  appear 
since  the  making  of  the  record  sought  to  be  reviewed, 
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and  upon  its  assumed  validity,  something  has  been  done  so 
that  great  pubHc  detriment  or  inconvenience  might  resuU 
from  declaring  it  invalid."  Drainage  Comrs.  v.  Volke,  163 
111.  243;  Highway  Comrs.  v.  Barnes,  195  id.  43. 

The  cases  of  City  of  Chicago  v.  Condell,  224  111.  595, 
and  Clark  v.  City  of  Chicago,  233  id.  113,  arose  under  the 
act  to  regulate  the  civil  service  of  cities.  In  each  of  those 
cases  the  necessity  of  immediately  designating  someone  to 
fill  the  place  from  which  the  petitioner  had  been  removed 
appeared  from  the  law,  without  proof  being  made  of  such 
necessity.  This  made  it  evident  that  the  interests  of  the 
public  would  be  prejudiced  unless  the  person  removed  acted 
speedily.  Any  considerable  delay  on  his  part  would  be 
detrimental  to  the  public,  because  the  person  assigned  to 
perform  the  duties  of  the  person  so  removed  would  receive 
a  salary  for  his  services.  A  salary  for  the  performance  of 
the  same  duties  would  be  claimed  from  the  city  by  the 
petitioner  if  he  succeeded  in  his  suit.  Under  such  circum- 
stances the  public  was  exposed  to  the  danger  of  having  to 
pay  two  salaries  for  one  service.  Those  cases  have  no  ap- 
plication here. 

It  does  not  appear  that  the  public  authorities  had  made 
any  expenditures  or  levied  any  tax  or  incurred  any  liabil- 
ity on  account  of  the  assumed  validity  of  the  order  of  the 
supervisors.  It  is  shown,  however,  that  the  tracks  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  ran 
near  to  and  almost  parallel  with  a  portion  of  that  part  of 
the  highway  sought  to  be  vacated ;  that  the  right  of  way  of 
the  railway  and  the  public  highway  there  overlapped,  so 
that  if  the  highway  be  there  lawfully  vacated  the  railway 
will  be  entitled  to  use  as  a  part  of  its  right  of  way  a  strip 
of  land  about  thirty  feet  in  width  and  several  rods  in  length 
which  is  included  within  the  confines  of  the  old  highway  on 
the  side  thereof  next  to  the  railway  tracks;  that  after  the 
final  order  was  made  by  the  supervisors,  and  before  this 
suit  was  begun,  the  railway  company,  for  the  purpose  of 
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eliminating  a  curve  in  its  roadway,  straightened  its  tracks, 
moving  them  nearer  to  the  highway,  in  such  manner  that 
the  rail  of  its  tracks  now  nearest  to  the  boundary  of  a  part 
of  the  public  highway  sought  to  be  vacated  is  distant  there- 
from but  five  or  six  feet,  that  part  of  the  highway  being 
the  strip  above  mentioned.  In  making  the  alteration  in  its 
line  the  railway  company  expended  $8300,  and  it  is  said 
that  by  reason  of  this  fact,  and  by  reason  of  the  fact  that 
placing  the  rails  nearer  to  the  highway  makes  it  more  dan- 
gerous to  travel  the  old  road  than  it  would  have  been 
before  the  tracks  of  the  railway  company  were  moved, 
quashing  the  record  will  result  in  great  public  detriment  or 
inconvenience,  and  that  appellee's  right  is  therefore  barred 
by  laches.  It  is  not  contended  that  if  the  record  was  right- 
fully quashed  the  railway  company  has  any  right  whatever 
to  occupy  space  within  the  limits  of  the  old  highway,  and 
its  tracks  are  now  laid  where  they  might  lawfully  have  been 
laid  if  no  proceedings  to  vacate  the  old  highway  and  lay 
a  new  road  had  ever  been  had.  It  does  not  appear  that 
anything  has  been  done  by  the  railway  company  to  disturb 
the  level  of  the  surface  within  the  confines  of  the  old  high- 
way. Nothing  has  been  done  by  the  public  authorities,  nor 
with  their  permission,  from  which  any  gjeat  public  detri- 
ment or  inconvenience  can  result  upon  quashing  the  pro- 
ceeding^. So  far  as  the  railway  company  is  concerned,  it 
has  not  appealed,  and  its  rights,  therefore,  cannot  now  be 
considered. 

The  records  of  the  respective  highway  commissioners 
are  fatally  defective.  This  is  not  seriously  questioned. 
After  this  suit  was  begun,  however,  and  on  January  7, 
1907,  the  highway  commissioners  of  the  town  of  Warren 
held  a  meeting  and  attempted  to  amend  the  record  of  their 
proceedings  for  the  purpose  of  making  it  conform  to  the 
facts.  The  amendments  made,  if  made  at  a  time  when  the 
commissioners  had  authority  to  amend  the  record,  would 
have  cured  the  defects  in  that  particular  record,  but  they 
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were  made  long  after  the  commissioners  had  lost  jurisdic- 
tion of  the  orit^inal  proceeding,  and  they  were  therefore  en- 
tirely without  effect. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


J,  H.  Bell,  Appellant,  vs.  The  Mattoon  Water-Works 
AND  Reservoir  Company,  Appellee. 

Opinion  Hied  June  i8,  jpo8. 

1.  CERrioRARi^classes  of  cases  in  which  the  circuit  court  may 
award  tvrit  The  circuit  court  may  award  the  common  law  writ  of 
certiorari  to  review  the  record  of  an  inferior  tribunal  where  such 
tribunal  has  exceeded  its  jurisdiction,  or  where  it  has  proceeded  il- 
legally and  no  method  is  provided  for  a  direct  review  of  the  pro- 
ceeding- by  appeal,  writ  of  error  or  otherwise. 

2.  Same^iw  condemnation  cases  the  county  court  is  not  inferior 
to  circuit  court.  In  proceedings  under  the  Eminent  Domain  act  to 
ascertain  the  compensation  to  be  made  for  private  property  taken 
for  public  use,  the  county  and  circuit  courts,  and  the  judges  there- 
of, have  concurrent  jurisdiction,  and  as  the  county  court  is  not  in- 
ferior to  the  circuit  court  in  such  a  case,  the  circuit  court  cannot 
award  certiorari  to  review  condemnation  proceedings  in  the  county 
court,  there  being  no  appellate  jurisdiction  to  be  protected. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the 
Hon,  M.  W.  Thompson,  Judge,  presiding. 

A.  C.  Andi^rson,  for  appellant. 

Craig  &  Kinzel,  and  Voigt  &  Bennett,  for  appellee. 

Mr,  Chiuf  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  an  order  of  the  circuit  court  of 
Coles  county  denying  the  petition  of  appellant  for  a  writ 
of  ccriioran  directed  to  the  county  court  of  said  county  for 
the  purpose  of  bringing  before  said  circuit  court  for  inspec- 
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on  the  record  of  a  proceeding  instituted  by  appellee  to  as- 
irtain  the  compensation  to  be  paid  to  appellant  for  lands 
)  be  taken  and  used  in  constructing  a  reservoir  to  furnish 
ater  to  the  city  of  Mattoon. 

There  are  two  classes  of  cases  in  which  the  circuit  court 
lay  award  the  common  law  writ  of  certiorari  to  bring  be- 
)re  tlie  court  for  its  inspection  the  record  of  an  inferior 
)urt,  tribunal  or  jurisdiction  exercising  functions  judicial 
I  their  nature :  First,  where  it  is  shown  that  the  inferior 
)urt,  tribunal  or  jurisdiction  has  exceeded  its  jurisdiction ; 
icond,  where  it  is  shown  that  the  inferior  court,  tribunal 
'  jurisdiction  has  proceeded  illegally  and  no  appeal  or  writ 
I  error  will  lie  and  no  other  mode  of  directly  reviewing 
le  proceeding  is  provided.  (Hyslop  v.  Finch,  99  111.  171 ; 
ecs  v.  Draifuige  Comrs.  125  id.  47;  White  v.  IVagar,  185 
.  195.)  In  proceedings  under  the  Eminent  Domain  act 
>  ascertain  the  compensation  to  be  made  for  private  prop- 
ty  taken  for  public  use  the  county  court  is  not  inferior 
'  the  circuit  court.  County  and  circuit  courts,  and  the 
idges  of  such  courts,  have  equal  and  concurrent  jurisdic- 
Dn  and  powers.  Proceedings  had  in  the  county  court  un- 
;r  that  act  are  not  subject  to  review  by  the  circuit  court, 
id  the  circuit  court  in  this  case  had  no  appellate  jurisdic- 
Dn  to  protect  or  defend  by  means  of  the  writ.  If  it  were 
►needed  that  the  county  court  stood  in  the  relation  of  an 
ferior  court  to  the  circuit  court  in  eminent  domain  pro- 
edings,  the  petition  for  the  writ  did  not  show  any  want 
■  jurisdiction.  It  alleged  the  presentation  of  a  petition, 
id  did  not  allege  that  it  was  in  any  way  defective  or  that 
ere  was  any  lack  of  service.  It  showed  that  a  jury  was 
tipaneled  and  compensation  assessed,  and  that  the  court 
ade  an  order  for  the  pa)rment  to  the  county  treasurer  of 
e  compensation  awarded.  The  petition  did  not  show  that 
e  county  court  proceeded  irregularly,  and  if  it  had,  a  writ 

certiorari  would  not  lie,  for  the  reason  that  an  appeal  is 
lowed  by  the  statute  from  the  judgment  of  the  county 
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court.  The  petition  was  wholly  without  merit  and  the  court 
did  not  err  in  denying  the  writ. 

The  appellee  has  filed  an  additional  abstract  of  the  rec- 
ord and  asks  that  the  cost  of  the  same  shall  be  taxed  to 
appellant.  The  additional  abstract  was  unnecessary,  for  the 
reason  that  the  abstract  furnished  by  appellant  showed  that 
there  was  no  error  in  the  action  of  the  court. 

The  jud^ent  is  affirmed.  judgment  oMrmed. 


Ann  M.  JoNfis  et  aL  Appellees,  vs,  Euzabeth  Abbott 
et  al.  Appellants. 

Opinion  filed  June  i8,  ipo8, 

1.  EviDExcE — test  of  interest  which  disqualifies  witness  when  an 
heir  is  a  party.  Under  section  2  of  the  Evidence  act  the  test  of 
interest  that  disqualifies  when  an  heir  is  a  party  to  a  suit  is  whether 
the  witness  will  immediately  gain  or  Jose  by  the  event  of  the  suit, 
or  whether  the  verdict  can  be  given  in  evidence,  either  for  or  against 
him,  in  another  suit. 

2.  Same^ — TJL'hen  complainant  sues  as  an  heir,  A  child  who  seeks 
to  set  aside  a  will  of  her  father  and  to  have  a  partition  of  the  land 
under  a  contract  whereby  the  father  had  agreed  to  allow  his  prop- 
erty to  descend  to  his  heirs  under  the  statute  sues  as  an  heir  of  her 
deceased  father,  as  none  but  such  heirs  would  be  entitled  to  pro- 
ceed under  tlie  contract 

3.  Same — who  are  incompetent  witnesses  when  the  complainant 
sues  as  an  heir.  Where  the  complainant  in  a  bill  to  set  aside  a  will 
and  for  partition  sues  as  an  heir,  defendants  whose  interests  will 
be  advanced  by  sustaining  the  will,  including  the  principal  benefi- 
ciary of  the  willf  the  executor  who  will  receive  commissions  from 
a  sale  of  the  land  under  the  will,  and  the  wife  of  the  executor,  are 
incompetent  to  testify  in  their  own  behalf  to  matters  occurring 
during  the  lifetime  of  the  ancestor. 

4.  Same — when  instrument  is  prima  facie  evidence  that  its  con- 
tents were  known  to  maker.  Where  the  signature  to  a  written  in- 
strument is  proved  to  be  genuine  the  instrument  affords  prima  facie 
evidence  that  its  contents  were  known  to  the  subscriber  and  that  it 
was  his  act,  and  the  burden  of  overcoming  such  prima  facie  show- 
ing is  upon  those  who  assert  the  contrary. 
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Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
DeWitt  county  ordering  that  the  probated  will  of  Daniel  H. 
Hampleman,  the  ancestor  of  the  parties  claiming  the  real 
estate  involved,  be  set  aside  as  a  cloud  on  the  title  of  cer- 
tain of  said  parties,  and  finding  title  in  the  legal  heirs  of 
said  Hampleman,  appointing  commissioners  and  decreeing 
partition  of  the  premises  and  a  distribution  of  certain  per- 
sonal property. 

The  matter  has  been  in  this  court  before,  (Jones  v.  Ab- 
bott, 228  111.  34,)  and  the  facts  leading  up  to  the  suit  need 
not  be  re-stated.  That  appeal  was  taken  from  an  order  of 
the  circuit  court  sustaining  a  general  demurrer  to  the  bill 
for  partition  and  dismissing  the  bill  for  want  of  equity. 
In  that  case  this  court  found  that  a  certain  contract  made 
by  Hampleman,  in  which  he  agreed  to  permit  his  property 
to  descend  according  to  the  Statute  of  Descent,  was  suffi- 
cient, as  a  matter  of  law,  on  the  record  as  it  then  stood,  to 
render  void  a  will  which  said  Hampleman  made  after  en- 
tering into  said  agreement,  in  which  will  he  disposed  of 
his  property  in  a  different  manner  than  that  pointed  out 
by  the  laws  of  descent.  This  court  in  that  appeal  reversed 
the  decree  and  remanded  the  case  for  further  proceedings 
consistent  with  the  views  there  expressed.  The  trial  court 
thereupon  referred  the  case  to  the  master,  and  upon  the 
filing  of  his  report  entered  a  decree  removing  the  cloud 
and  ordering  partition,  as  above  stated.  Appellants  here 
are  Elizabeth  Abbott,  one  of  the  daughters,  who  under  the 
will  was  given  substantially  one-half  of  the  property  after 
the  payment  of  the  debts  and  certain  specific  legacies,  and 
who,  under  the  decree  herein  complained  of,  is  given  sub- 
stantially one-fourth  of  the  property;  Albert  L.  Hample- 
man, son  of  a  deceased  child  of  said  Daniel,  who  under  the 
will  was  to  receive  substantially  one-eighth  of  the  balance 
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remaining  after  paying  the  debts  and  specific  legacies  and 
tinder  the  decree  is  to  receive  substantially  one-sixteenth  of 
the  property ;  and  John  Dagley,  the  executor  named  in  the 
will  which  was  set  aside.  The  appellee  Ann  M.  Jones  is  a 
daughter  of  said  Daniel,  and  under  the  decree  in  question 
is  awarded  substantially  an  undivided  one-fourth  of  the 
property  while  under  the  will  she  was  to  receive  but  $500. 

Ingham  &  Ingham,  for  appellants. 

Ed,  P^mc^  Lemon  &  Lemon,  E.  B.  Mitcheli*,  Her- 
RicK  &  Herrick,  and  L.  E.  Stone,  for  appellees. 

Mr,  Justice  Carter  delivered  the  opinion  of  the  court: 

The  main  contention  of  lawTaised  by  appellants  is  that 
certain  witnesses  were  held  incompetent  whose  testimony 
should  have  been  considered.  Under  section  2  of  chap- 
ter 51  (Kurd's  Stat,  1905,  p.  1034,)  the  test  of  interest 
that  disqualifies  when  an  heir  is  a  party  to  the  suit  is 
whether  the  witness  would  immediately  gain  or  lose  by  the 
event  of  the  suit,  or  whether  the  verdict  could  be  given  in 
evidencej  either  for  or  against  him,  in  another  suit.  (Feitl 
V.  Chicago  City  Raikvay  Co.  211  111.  279.)  Appellants 
contend  in  their  brief  that  appellee  Ann  M.  Jones  is  not  in 
this  contest  suing  or  defending  as  an  heir  of  her  father; 
that  she  is  suing  under  a  contract,  and  to  get  her  property 
away  from  under  the  control  of  her  father's  will  she  is 
compelled  to  set  up  and  prove  her  contractual  relations  with 
him ;  that  a  stranger  to  the  blood  could  proceed  in  exactly 
the  same  manner.  We  cannot  agree  with  this  contention. 
Counsel  have  cited  no  authorities,  and  we  have  been  unable 
to  find  any,  that  tend  to  uphold  their  position.  The  clause 
in  question  in  the  instrument  reads  as  follows:  "I  do 
hereby,  in  further  consideration  of  the  re-conveyance  of 
the  property  by  my  said  trustees  to  me,  hereby  agree  and 
bind  myself,  my  heirs,  and  executors,  administrators  and 
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assigns,  that  my  said  property  shall  descend  to  and  become 
the  property  of  my  heirs  named  as  beneficiaries  in  my  will 
heretofore  made  or  that  said  property  shall  descend  to  my 
said  heirs  as  per  the  statute  of  the  State  of  Illinois  in  such 
case  made  and  provided/'  The  will  mentioned  in  this  con- 
tract was  destroyed  when  the  will  which  it  is  now  sought 
to  have  set  aside  was  made.  It  is  manifest  that  appellee 
Ann  M.  Jones,  if  she  recovers  under  this  contract,  is  re- 
covering as  an  heir  of  her  deceased  father.  A  stranger  to 
the  blood  would  have  no  right  to  proceed  under  it,  and  only 
the  heirs  are  given  any  rights  thereby.  Courts  of  equity 
disregard  mere  forms  and  look  to  the  substance  to  ascer- 
tain the  real  interest  of  parties  in  controversies  of  this  kind. 
{Bar dell  v.  Brady,  172  111.  420.)  Mrs.  Abbott,  a  daughter 
of  the  deceased,  was  incompetent  to  testify  to  anything  oc- 
curring during  the  lifetime  of  her  father  because  she  was  a 
party  to  the  suit  and  directly  interested  and  the  adverse 
party  is  suing  as  heir  of  the  deceased  person.  (Waugh 
V.  Moan,  200  111.  298;  Bevelot  v.  Lesirade,  153  id.  625.) 
John  Dagley,  another  witness  offered  by  the  appellants,  was 
named  as  executor  by  the  will  sought  to  be  set  aside,  and 
he,  also,  was  incompetent  to  testify  to  anything  occurring 
during  the  life  of  Daniel  H.  Hampleman,  for  the  reason 
that  if  the  will  was  not  set  aside  the  land  in  controversy 
would  be  sold  by  him,  as  executor,  and  he  would  receive 
commissions  therefor.  {Godfrey  v.  Phillips,  209  111.  584; 
Bardell  v.  Brady, 'supra,)  As  he  was  incompetent  his  wife 
was  also  incompetent  to  testify  to  anything  that  took  place 
during  Hampleman's  lifetime.  Smith  v.  Smith,  168  111. 
488;  Shoversv.  Warrick,  152  id.  355. 

John  Fuller,  attorney  for  some  of  appellants,  withdrew 
from  the  case  as  an  attorney  after  the  decree  below  had 
been  reversed  and  the  cause  remanded  in  this  court.  On 
the  hearing  in  the  lower  court  thereafter  he  testified  at 
length  in  regard  to  the  drafting  and  signing  of  the  receipt 
in  question.    The  appellee  objected  to  his  testimony  on  the 
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ground  that  it  was  shown  that  he  was  to  have  a  larger  fee 
if  appellants  were  successful  than  he  would  otherwise  have, 
and  that  he  had  not  been  settled  with,  at  the  time  of  his 
testimony^  for  what  he  had  already  done  in  the  case.  As 
no  cross-errors  were  assigned  questioning  the  correctness 
of  this  ruling  the  competency  of  his  testimony  is  not  pre- 
sented for  our  consideration.  (Provart  v.  Harris,  150  111. 
40  J  Stozvell  \\  Spencer  J  190  id.  453;  Village  of  Shumway 
V.  LcturnOf  225  id.  601 ;  Expanded  Metal  Fireproofing  Co. 
V.  Boycej  233  id,  284,)  It  is  also  contended  that  he  re- 
mained in  the  case  after  he  knew  he  was  to  be  a  witness, 
and  that  this  sliould  affect  the  weight  of  his  testimony. 
(Oristott  v.  Bdelf  232  111.  201;  Bishop  v.  Milliard,  227  id. 
3S2.)  We  cannot  say  from  this  record  that  he  did  not 
withdraw  from  the  case  as  soon  as  it  appeared  evident  that 
his  testimony  would  be  material. 

It  is  strongly  urged  by  appellants  that  the  receipt  or 
agreement  in  question  was  signed  by  Hampleman  without 
knowledge  on  his  part  that  it  contained  the  clause  as  to  the 
distribution  of  his  property  after  his  death,  and  because  it 
was  represented  to  him  that  the  instrument  was  merely  a 
receipt  for  the  property  turned  back  to  him  by  the  trustees. 
The  genuineness  of  the  signature  to  the  receipt  was  fully 
established.  The  instrument  affords,  therefore,  prima  facie 
evidence  that  its  contents  were  known  to  the  subscriber  and 
that  it  was  his  act.  The  burden  rests  upon  appellants  to 
overcome  this  prima  fai'ie  showing.  Sheer  v.  Sheer,  159 
III,  591 ;  Hartford  Life  Ins,  Co.  v.  Gray,  80  id.  28;  Todd 

-  I  V,  Todd,  221  id.  410;   Compher  v.  Brownmg,  219  id.  429. 

{  ,  The  proof  in  the  record  touching  the  question  as  to 

whether  deceased  understood  the  contents  of  this  document, 
so  far  as  the  competent  evidence  extended,  is  substantially 
as  follows:  Charles  M.  Peirce,  who  acted  as  attorney  for 
appellee  Mrs.  Jones,  testified  that  the  instrument  was  pre- 
pared at  his  office  at  Bloomington  and  that  he  and  F.  M. 
JoneSj  husband  of  appellee,  took  it  to  Clinton,  where  they 
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met  Daniel  Hampleman  and  his  attorney,  John  Fuller,  and 
all  went  over  the  contract  together;  that  the  witness  and 
Mr.  Fuller  interlined  it  and  Mr.  Fuller  gave  the  draft  so 
interlined  to  his  stenographer,  Miss  Myrtle  Kirk,  (now 
Mrs.  Campbell,)  who  re-wrote  it,  including  the  changes, 
and  that  Mr.  Fuller  then  took  it  to  Hampleman,  and  the 
latter,  after  hearing  it  read  over,  signed  it  in  a  room  in  the 
DeWitt  county  court  house.  He  testified  that  he,  F.  M. 
Jones  and  Fuller  were  present  when  Hampleman  signed  the 
instrument.  He  thought  they  gave  the  draft  to  Miss  Kirk 
in  the  court  house  and  that  she  took  it  to  her  office  to  write 
up,  but  could  not  remember  definitely  as  to  that  point. 
Jones'  testimony  substantially  to  the  same  effect  on  these 
matters  was*  offered  but  the  court  rightly  held  it  incompe- 
tent, as  his  wife  was  a  party  to  the  suit. 

Mrs.  Campbell  testified  that  she  had  been  employed  for 
some  ten  years  by  one  of  the  counsel  in  this  case  and  had 
also  done  work  during  that  time  for  other  attorneys,  in- 
cluding some  for  Mr.  Peirce  in  Reference  to  the  Hample- 
man matter,  but  that  she  could  not  remember  that  she  had 
ever  done  any  work  for  Mr.  Fuller  in  that  matter.  She 
testified  at  first  that  the  agreement  looked  somewhat  like 
her  style  of  typewriting,  although  she  could  not  remember 
writing  it,  but  after  careful  examination  of  the  various  im- 
perfections and  peculiarities  of  the  different  letters  when 
compared  with  pieces  of  typewritten  work  she  knew  to  be 
hers,  she  was  positive  it  was  not  done  on  the  machine  in 
her  employer's  office,  and  said  she  believed  that  she  did  not 
typewrite  it,  but  could  not  say  for  sure.  A  typewriter  ex- 
pert from  Chicago,  who  was  in  charge  of  the  repair  depart- 
ment of  one  of  the  large  companies,  also  testified  that  the 
writing  in  question  could  not  have  been  made  on  the  same 
machine  as  the  other  typewritten  work  which  Mrs.  Camp- 
bell knew  positively  to  be  hers. 

John  Fuller  testified  that  he  had  been  Hampleman's  at- 
torney since  about  1900;  that  the  first  time  he  saw  the  in- 
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strument  in  question  was  March  21,  1900,  and  it  was  in 
the  possession  of  Mr.  Jones  or  his  attorney,  Mr.  Peirce,  and 
that  Mr.  Jones  said  he  was  going  to  take  it  out  to  the  farm 
to  get  Mr.  Hampleman's  signature,  and  the  witness  gave 
him  a  letter  to  deliver  to  Mr.  Hampieman  reading  as  fol- 
lows: "I  have  looked  over  the  typewritten  receipt  that 
Mr.  Jones  has  prepared  and  I  can  see  no  objections  to 
you  signing  it,  except  the  last  part  of  it  in  reference  to 
your  will  and  property.  That  is  a  question  that  you  must 
decide  for  yourself  fully.  Otherwise  I  can  see  no  objec- 
tion to  it."  Fuller  denied  that  he  went  over  the  instrument 
in  question  with  Peirce  and  Jones  and  that  they  made  in- 
terlineations in  it,  and  gave  it,  so  interHned,  to  Miss  Kirk 
to  be  copied.  He  testified  that  he  did  not  see  Mr.  Hampie- 
man sign  the  instrument,  nor  did  he  meet  him  in  the  court 
house  in  the  presence  of  the  others,  as  testified  by  Mr.  Peirce. 

We  find  no  direct  or  positive  evidence  in  the  record  to 
indicate  that  the  deceased  did  not  have  full  understanding 
of  the  receipt  in  question  before  signing.  Peirce's  testi- 
mony and  Fuller's  are  in  direct  conflict.  There  was  an 
attempt,  as  we  have  seen,  to  contradict  Peirce  by  the  evi- 
dence of  the  shorthand  reporter  as  to  her  writing  the  re- 
ceipt. While  some  of  the  witnesses  must  have  either  for- 
gotten or  mis-stated  the  facts  with  reference  to  some  of 
these  matters,  we  cannot  say,  from  all  the  evidence  in  the 
record  on  this  question,  that  it  raises  even  a  doubt  that  the 
deceased  understood  the  contents  of  the  receipt  at  the  time 
he  signed  it.  If  Fuller's  testimony  be  correct,  it  only  tends 
to  prove  that  Peirce  is  mistaken  as  to  the  circumstances  un- 
der which  the  instrument  was  signed,  and  does  not  prove 
that  the  deceased,  Hampieman,  did  not,  when  he  signed  the 
instrument  in  question,  fully  understand  it. 

We  see  no  reason,  on  the  record  before  us,  to  disturb 
the  findings  of  the  chancellor  who  heard  the  case.  The 
decree  of  the  circuit  court  will  accordingly  be  affirmed. 

Decree  ofRrmed. 
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Lizzie  Scheevers,  Admx.,  Plaintiff  in  Error,  vs.  The  Ii^u- 
NOis  Centrai,  Railroad  Co.  Defendant  in  Error. 

Opinion  filed  June  J8,  Jpo8, 

1.  Appeals  and  errors — the  Supreme  Court  is  bound  by  Appel- 
late Court* s  finding  of  facts.  Where  the  Appellate  Court  reverses 
the  trial  court  upon  the  facts  without  remanding  and  makes  a  find- 
ing of  facts  in  its  judgment,  the  Supreme  Court  is  bound  thereby. 

2.  Same — what  is  necessary  to  bring  in  review  the  Appellate 
Courfs  findings.  To  raise  in  the  Supreme  Court  the  legal  ques- 
tion as  to  whether  there  is  any  evidence  tending  to  support  an  ad- 
verse finding  of  facts  by  the  Appellate  Court  an  exception  must 
have  been  taken  to  the  ruling  by  the  defeated  party  in  the  trial 
court  and  also  a  motion  made  to  direct  a  verdict  at  the  close  of  all 
the  evidence. 

Writ  0i^  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon,  James  A.  Creigh- 
TON,  Judge,  presidng. 

John  A.  Bloomingston,  for  plaintiff  in  error. 

Shutt,  Graham  &  Graham,  (John  G.  Drennan,  of 
counsel,)  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  the  plain- 
tiff in  error  in  the  circuit  court  of  Sangamon  county  to  re- 
cover damages  for  the  death  of  her  husband  and  intestate, 
G.  F.  W.  Scheevers,  caused  by  a  collision  at  the  intersection 
of  Madison  and  Seventh  streets,  in  Springfield,  between  a 
locomotive  engine  being  operated  by  the  defendant  in  error 
upon  its  railroad  tracks  located  in  Madison  street,  and  a 
buggy  in  which  Scheevers  was  riding  upon  Seventh  street. 
Verdict  was  for  plaintiff  in  error  for  $2500,  upon  which 
the  circuit  court,  after  overruling  motions  for  a  new  trial 
and  in  arrest,  rendered  judgment.  The  judgment,  upon  ap- 
peal by  the  defendant  in  error,  was  reversed  by  the  Appellate 
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Court  for  the  Third  District  without  remanding.  The  Ap- 
pellate Court  made  the  following  finding  of  facts:  "We 
find  that  at  the  time  G.  F.  W.  Scheevers  received  the  in- 
juries which  resulted  in  his  death  he  was  not  in  the  exer- 
cise of  due  care  and  caution  for  his  own  safety,  and  that 
such  lack  of  care  contributed  to  said  injuries."  The  cause 
comes,  here  on  a  writ  of  error. 

The  case  was  submitted  to  the  jury  upon  a  declaration 
containing  five  counts,  and  the  negligence  relied  upon  for 
a  recovery  was  the  failure  of  the  defendant  in  error  to  ring 
a  bell,  to  keep  a  head-light  burning,  and  running  at  a  pro- 
hibited rate  of  speed,  and  the  general  issue  was  filed. 

The  facts,  in  brief,  are,  that  G.  F.  W.  Scheevers  was 
at  the  time  of  his  death  fire  marshal  of  the  city  of  Spring- 
field. On  the  night  of  January  lo,  1905,  about  nine  o'clock, 
a  fire  occurred  in  the  city,  north  of  defendant  in  error's 
tracks.  Scheevers,  in  company  with  his  son  and  one  Ham- 
ilton, left  the  engine  house,  located  at  the  comer  of  Monroe 
and  Seventh  streets,  in  a  one-horse  buggy,  the  horse  being 
driven  by  Scheevers,  for  the  fire.  They  drove  north  upon 
Seventh  street  at  a  high  rate  of  speed,  immediately  in  the 
rear  of  a  hook  and  ladder  truck,  which  was  also  destined 
for  the  fire.  Just  before  they  reached  the  defendant  in 
error's  tracks,  which  run  east  and  west  upon  Madison 
street,  Scheevers  pulled  out  to  the  left  of  the  hook  and  lad- 
der truck,  with  a  view  to  pass  the  truck.  The  night  was 
dark  and  stormy,  and  as  he  drove  upon  the  tracks  of  de- 
fendant in  error,  the  horse  going  at  a  rate  of  speed  of 
something  like  fifteen  miles  per  hour,  the  buggy  collided 
with  a  locomotive  engine,  was  wrecked,  and  Scheevers  was 
thrown  to  the  ground  and  killed. 

There  was  an  ordinance  in  force  in  the  city  prohibiting 
all  railroad  companies  operating  in  the  city  from  running 
their  passenger  trains  at  a  higher  rate  than  ten  miles  per 
hour  and  their  freight  trains  at  a  higher  rate  than  six  miles 
per  hour,  and  requiring  the  bell  upon  every  locomotive  en- 
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le,  while  being  operated,  to  be  continuously  rung  and  a 
ight  light  to  be  conspicuously  placed  upon  all  locomotive 
fines  operated  in  the  night  time.  There  was  also  an 
iinance  in  force  in  the  city  limiting  the  speed  of  all  ani- 
ils  and  vehicles  being  driven  upon  the  streets  of  the  city 
six  miles  per  hour.     Said  ordinance  also  provided  that 

person  should  heedlessly  drive  any  animal  upon  the 
eets  of  the  city  so  as  to  come  into  collision  with  any 
ler  animal  or  vehicle. 

This  court  has  repeatedly  held  that  where  the  Appellate 
urt  reverses  the  trial  court  upon  the  facts,  without  re- 
inding  the  cause,  and  makes  a  finding  of  facts  and  in- 
■porates  such  ^ding  in  its  judgment,  if  there  is  any 
dence  in  the  record  fairly  tending  to  support  the  finding 
facts  by  the  Appellate  Court  this  court  is  bound  by  such 
ling  of  facts.    This  court  can  only  look  into  the  record 

the  purpose  of  ascertaining  whether  the  Appellate  Court 
;  properly  applied  the  law  to  the  facts  as  found  by  it  and 
ited  in  its  judgment.  (Chaplin  v.  Illinois  Terminal  Rail- 
id  Co.  227  111.  166.)  The  question  sought  to  be  raised 
this  case  is :  Does  the  evidence  found  in  the  record  tend 
mpport  the  finding  of  facts  of  the  Appellate  Court  ?  The 
jstion  thus  sought  to  be  raised  is  a  question  of  law,  and 
J  court  cannot  weigh  the  evidence.  In  order  for  that 
stion  to  be  open  for  review  in  this  court  it  must  be  pre- 
i^ed  by  a  motion  made  in  the  trial  court  by  the  plaintiff 
a  directed  verdict  at  the  close  of  all  the  evidence,  and  by 
exception  to  such  ruling  if  the  same  is  adverse  to  the 
ntiflF.      (Weeks  v.  Chicago  and  Northwestern  Railway 

198  111.  551.)     No  such  motion  was  made  in  the  trial 
rt  by  the  plaintiff.    There  is  therefore  no  question  open 
review  in  this  court  upon  this  record. 
The  judgment  of  the  Appellate  Court  will  therefore  be 

Judgment  affirmed. 
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The  PEOPI.E  Oi^  THE  STATE  OP  ILLINOIS,  Defendant  in  Er- 
ror, vs.  William  C.  Spoor,  Plaintiff  in  Error. 

Opinion  Med  June  i8,  ipo8. 

1.  Bigamy — belief  thai  wife  had  obtained  divorce  is  no  defense 
to  charge  of  bigamy.  Proof  that  the  defendant  in  a  prosecution  for 
bigamy  entered  into  the  second  marriage  in  the  honest  but  mistaken 
belief  that  his  former  wife  had  obtained  a  divorce  is  no  defense  to 
the  charge,  nor  is  it  admissible  for  the  purpose  of  showing  lack  of 
criminal  intent 

2.  Same — divorce  must  be  valid  to  constitute  a  defense  to  big- 
amy charge.  A  defendant  in  a  bigamy  prosecution  who  relies  upon 
a  divorce  as  a  defense  to  the  charge  must  prove  not  only  that  the 
divorce  was  obtained  but  that  it  was  granted  by  lawful  authority. 

3.  Idem  sonans — names  "Staunton"  and  "Stanton"  are  idem  so^ 
nans.  There  is  no  material  variance  between  an  indictment  for  big- 
amy which  charges  the  name  of  the  defendant's  wife  to  be  "Sarah 
Staunton"  and  proof  showing  the  name  to  be  "Sarah  Stanton." 

ViCKERS,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county;  the  Hon.  R.  B.  Shirley,  Judge,  presiding. 

Shutt  &  Fain,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  F.  L.  Hatch, 
State's  Attorney,  (William  St.  J.  Wines,  of  counsel,) 
for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  found  guilty  of  bigamy  in  the  cir- 
cuit court  of  Sangamon  county  and  sentenced  to  the  peni- 
tentiary. He  was  married  November  16,  1903,  at  the  age 
of  eighteen,  with  the  consent  of  his  parents,  to  Sarah  Stan- 
ton, aged  nineteen.  They  lived  together  in  Springfield, 
Illinois,  for  several  months,  when  they  separated,  the  wife 
going  to  Peoria  and  the  husband  to  Missouri.  After  work- 
ing as  a  teamster  and  farm  hand  at  various  places  he  re- 
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turned  to  Springfield  about  three  months  later  and  worked 
in  a  coal  mine.  August  26,  1906,  he  was  married  to  Grace 
Watts.  Both  marriages  were  performed  by  the  same  jus- 
tice of  the  peace  and  both  licenses  were  obtained  from  the 
same  county  clerk.  Plaintiff  in  error  lived  with  his  second 
wife  in  Springfield  until  May  30,  1907,  when  he  was  ar- 
rested for  bigamy  on  the  complaint  of  the  first  wife.  The 
second  wife,  after  an  interview  with  the  first,  left  plaintiff 
in  error  and  did  not  again  live  with  him.  Plaintiff  in  error 
introduced  both  wives  to  neighbors  and  friends  during  the 
respective  times  he  lived  with  them  and  introduced  the 
second  wife  to  a  number  of  persons  who  had  met  the  first 
one.  His  reputation  appears  to  have  been  good.  The  facts, 
so  far,  appear  to  be  practically  undisputed.  Plaintiff  in  er- 
ror, however,  attempted  to  prove  that  he  had  received  from 
his  first  wife  a  number  of  letters, — one  or  more  asking  for 
money  with  which  to  procure  a  divorce,  and  one  stating 
that  she  had  obtained  a  divorce,  and  another  telling  him 
she  was  married  again  and  hoped  he  was  happy.  It  does 
not  appear  from  the  record  that  before  attempting  to  prove 
the  contents  of  these  letters  he  offered  to  show  that  the 
letters  themselves  could  not  be  produced.  Questions  were 
asked  of  his  mother  and  sisters  as  to  whether  they  had  seen 
these  letters,  and  as  to  whether  the  first  wife  had  not  ad- 
mitted, in  the  office  of  the  State's  attorney,  that  she  had 
written  such  letters.  These  questions  were  objected  to  and 
the  objections  were  sustained.  The  court  also  sustained  an 
objection  to  the  introduction  of  testimony  of  plaintiff  in 
error  that  the  testimony  of  two  of  his  friends  would  show 
that  they  had  visited  Peoria  and  saw  his  wife  living  there 
with  a  man  as  his  wife,  and  that  she  told  them  she  was 
married  again.  It  appears  that  these  witnesses  were  not 
present,  but  a  motion  was  made  to  continue  the  case  to  ob- 
tain their  testimony.    This  motion  was  denied. 

Plaintiff  in  error  contends  that  when  he  married  the 
second  wife  he  believed  his  former  wife  had  obtained  a  de- 
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cree  of  divorce  and  re-married,  but  no  evidence  along  this 
line  was  permitted  to  be  presented  to  the  jury.  The  refusal 
to  admit  this  evidence  is  the  chief  error  urged.  This  ques- 
tion has  never  been  presented  to  this  court  for  decision. 
While  it  is  true  that  there  is  authority  to  the  effect  that 
belief  in  information  as  to  the  divorce  or  death  of  the  for- 
mer wife,  when  acted  on  cautiously  and  circumspectly  and 
without  fault,  has  been  held  to  relieve  one  from  the  criminal 
intent  of  a  second  marriage,  (Bishop  on  Statutory  Crimes, — 
3d  ed. — sees.  596a,  5966,  608;  Queen  v.  Tolson,  8  Am. 
Crim.  Rep.  59;)  yet  we  think  that  the  decided  weight  of 
authority  in  this  country  holds  that  proof  of  the  fact  that 
the  second  marriage  was  entered  into  in  good  faith,  under 
an  honest  but  mistaken  belief  that  the  first  wife  was  dead 
or  had  obtained  a  divorce,  constitutes  no  defense  to  the 
charge  of  bigamy.  (4  Elliott  on  Evidence,  sees.  2871, 
2872.)  Where  a  legal  divorce,  granted  before  the  second 
marriage,  is  offered  as  a  defense,  the  burden  is  on  the  de- 
fendant to  prove  the  validity  of  the  decree.  4  Elliott  on 
Evidence,  sec.  2873. 

It  is  contended  in  this  connection  that  the  evidence  of- 
fered as  to  the  divorce  obtained  by  the  first  wife  tended  to 
show  lack  of  criminal  intent  on  the  part  of  the  plaintiff  in 
error,  and  therefore  should  have  been  admitted.  The  intent 
may  be  inferred  from  the  criminality  of  the  act  itself.  The 
rule  on  this  question  is  thus  stated  by  Lord  Mansfield: 
"Where  an  act,  m  itself  indifferent,  becomes  criminal  if 
done  with  a  particular  intent,  there  the  intent  must  be 
proved  and  found;  but  where  the  act  is  in  itself  unlawful, 
the  proof  of  justification  or  excuse  lies  on  the  defendant, 
and  in  failure  thereof  the  law  implies  a  criminal  intent." 
State  V.  Goodenow,  65  Me.  30;  see,  also.  Hood  v.  State, 
56  Ind.  263;  Davis  v.  Commonwealth,  76  Ky.  318;  State 
V.  Zichfeld,  23  Nev.  304. 

The  criminal  statute  on  this  question  in  this  State  reads 
as  follows:    "Whoever,  having  a  former  husband  or  wife 
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living,  marries  another  person,  or  continues  to  cohabit  with 
such  second  husband  or  wife  in  this  State,  shall  be  deemed 
guilty  of  bigamy,  and  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years,  and  fined  not  ex- 
ceeding $1000:  Provided,  nothing  herein  contained  shall 
extend  to  any  person  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for  the  space  of 
five  years  together,  prior  to  said  second  marriage,  and 
he  or  she  not  knowing  such  husband  or  wife  to  be  living 
within  that  time.  Also,  nothing  herein  contained  shall  ex- 
tend to  any  person  that  is,  or  shall  be  at  the  time  of  such 
second  marriage,  divorced  by  lawful  authority  from  the 
bands  of  such  former  marriage,  or  to  any  person  where 
the  former  marriage  hath  been,  by  lawful  authority,  de- 
clared void."  Kurd's  Stat.  1905,  chap.  38,  sec.  28,  p.  671. 
From  the  wording  of  this  statute  the  conclusion  seems 
natural  that  in  order  to  make  the  divorce  a  defense  to  pros- 
ecution for  the  second  marriage  it  must  be  shown  to  have 
been  l^^Uy  granted.  The  naming  of  certain  exceptions  in 
the  proviso  may  well  be  held  to  exclude  other  exceptions 
not  named.  {Gaddis  v.  Richland  County,  92  111.  119;  Peo- 
ple v.  Town  of  Thornton,  186  id.  162.)  If  it  should  be 
held  that  under  this  statute  proof  could  properly  be  offered 
to  show  that  a  person  charged  with  bigamy  believed  in 
good  faith  that  his  former  spouse  had  obtained  a  divorce, 
then  we  cannot  see  that  the  provision  in  said  section  28 
that  "nothing  herein  contained  shall  extend  to  any  person 
that  is,  or  shall  be  at  the  time  of  such  second  marriage, 
divorced  by  lawful  authority  from  the  bands  of  such  former 
marriage,"  has  any  practical  force  or  effect,  for  if  such  evi- 
dence as  was  offered  in  this  case  to  prove  the  lack  of  intent 
be  proper,  then  it  would  conclusively  follow  that  the  actual 
proof  of  divorce  by  legal  authority  could  be  proved  with- 
out this  express  provision  in  the  statute  just  quoted.  Chief 
Justice  Shaw  in  the  case  of  Commonwealth  v.  Mash,  48 
Mass.  472,  speaking  on  this  subject,  on  page  473,  said: 
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"It  appears  to  us  that  in  a  matter  of  this  importance,  so 
essential  to  the  peace  of  families  and  the  good  order  of 
society,  it  was  not  the  intention  of  the  law  to  make  the 
legality  of  a  second  marriage  whilst  the  former  husband 
or  wife  is,  in  fact,  living,  depend  upon  ignorance  of  such 
absent  party  being  alive,  or  even  upon  an  honest  belief  of 
such  person^s  death.  Such  belief  might  arise  after  a  very 
short  absence.  But  it  appears  to  us  that  the  legislature  in- 
tended to  prescribe  a  more  exact  rule,  and  to  declare  as  law 
that  no  one  should  have  a  right,  upon  such  ignorance  that 
the  other  party  is  alive,  or  even  upon  such  honest  belief  of 
his  death,  to  take  the  risk  of  marrying  again  unless  such 
belief  is  confirmed  by  an  absence  of  seven  years,  with  ig- 
norance of  the  absent  party  being  alive  within  that  time." 
This  reasoning  applies  with  great  force  not  only  to  the  first 
exception  in  our  statute  as  to  absence  for  five  years  of  the 
former  husband  or  wife,  but  also  with  equal  force  as  in- 
dicating the  exact  rule  which  the  legislature  intended  to  be 
applied  when  a  divorce  is  urged  as  a  defense.  Manifestly, 
the  legislature  intended  by  this  statute  that  there  must  not 
only  be  proof  of  divorce,  but  that  this  divorce,  must  have 
been  granted  by  lawful  authority  before  it  would  be  held  a 
defense  to  the  charge  of  bigamy.  We  think  the  trial  court 
ruled  correctly  in  excluding  the  evidence  in  question. 

The  indictment  against  the  plaintiff  in  error  spelled  the 
name  of  his  first  wife  as  "Staunton"  instead  of  "Stanton," 
as  the  testimony  showed  it  to  be.  It  is  contended  on  be- 
half of  plaintiff  in  error  that  the  court  erred  in  giving  an 
instruction  to  the  jury  to  the  effect  that  if  they  believed 
from  the  evidence,  beyond  a  reasonable  doubt,  that  plaintiff 
in  error  was  married  to  Sarah  Stanton,  it  was  not  material 
that  tile  indictment  spelled  the  name  "Staunton"  instead  of 
"Stanton/'  It  was  held  by  this  court  in  Rivard  v.  Gard- 
ner, 39  111.  125,  that  "St.  Clair"  and  "Sinclair"  were  idem 
sonans.  In  Barnes  v.  People,  18  111.  52,  it  was  held  that 
"Dougal''  and  "Dugald"  by  ordinary  enunciation  were  not 
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distinguishable.  See,  also^  Gross  v.  Village  of  Grossdale, 
177  111.  248,  in  which  "Bettic"  and  "Beattie"  were  held 
idem  sonans;  Cartwright  v.  McGown,  121  111.  388,  where 
"Zerelday"  and  "Serelda"  were  decided  to  come  within  the 
rule;  and  Lyon  v.  Kain,  36  111.  362,  in  which  case  "Em- 
onds"  and  "Emmons"  were  held  to  be  the  same  in  sound. 
We  think  the  trial  court  instructed  properly  that  the  names 
here  in  question  were  idem  sonans,  and  that  the  party  might 
be  as  well  known  by  one  name  as  the  other. 

We  find  no  error  in  the  record.    The  judgment  of  the 
circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Vickers,  dissenting. 


Charles  Hiw  et  al.  Appellees,  vs.  H.  R.  Heimberger, 
Admr.,  Appellant. 

Opinion  Hied  June  18,  igoS, 

1.  Summons — when  sheriff's  return  may  he  contradicted.  Where 
rights  of  third  persons  have  been  acquired  in  good  faith  the  return 
of  an  officer  showing  service  of  summons  cannot  be  contradicted; 
but  as  against  parties  acquiring  rights  with  notice  the  return  is  not 
conclusive  and  may  be  impeached  by  clear  and  satisfactory  evidence. 

2.  Equity — when  equity  may  set  aside  judgment  at  law.  In  the 
absence  of  intervening  rights,  equity  may  set  aside  a  judgment  by 
default  in  assumpsit,  even  though  the  sheriifs  return  shows  service, 
where  the  evidence  shows  that  the  deputy  called  defendant  aside 
when  in  court  and  read  to  him  a  certain  summons  which  defendant 
was  expecting  and  also  the  assumpsit  summons;  that  he  read  so 
low  defendant  did  not  know  what  he  said ;  that  he  delivered  a  copy 
of  the  first  summons  to  the  defendant  but  no  copy  of  the  assumpsit 
summons,  and  that  neither  defendant  nor  his  attorneys  knew  of  the 
assumpsit  suit  until  defendant's  land  was  advertised  for  sale. 

3.  Appeals  and  errors — decree  setting  aside  judgment  at  law 
is  appealable.  A  decree  by  a  court  of  equity  setting  aside  a  judg- 
ment in  assumpsit,  allowing  the  defendants  to  plead  and  restraining 
further  proceedings  to  collect  the  judgment  is  a  final,  appealable 
order,  where  the  right  to  set  aside  such  judgment  is  questioned. 
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Appeal  from  the  Appellate- Court  for  the  Fourth  Dis- 
trict J — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Madison  county ;  the  Hon.  Charles  T.  Moore,  Judge, 

presiding, 

Charles  Hilt  and  Henry  Hilt,  appellees,  each  filed  a  sep- 
arate bill  of  complaint  ag^nst  appellant  and  the  sheriff  of 
Madison  county,  Illinois,  asking  that  they  be  enjoined  from 
collecting  two  judgments  for  $1500  each,  entered  by  de- 
fault in  tlie  circuit  court  of  said  county  at  its  May  term, 
1906,  and  praying  that  upon  final  hearing  said  judgments 
be  either  permanently  vacated  or  set  aside  and  appellees 
allowed  to  plead  and  defend  said  suits  on  their  merits.  The 
two  bills  of  complaint  are  alike,  and  the  date  and  amount 
of  the  judgments  and  the  circumstances  under  which  they 
were  entered  are  the  same  in  every  respect.  The  causes 
were  consolidated  and  tried  together,  both  in  the  circuit 
court  and  the  Appellate  Court,  by  agreement,  except  that  a 
separate  decree  was  entered  in  each  cause.  The  cases  are 
consolidated  here  also  and  heard  as  one. 

The  bills  allege  that  Joseph  Hilt,  the  father  of  appel- 
lees, June  10,  1900,  being  the  owner  of  a  certain  farm  of 
one  hundred  acres  in  Madison  county,  Illinois,  conveyed  the 
same  to  appellees  and  their  brother,  Stephen  Hilt,  reserving 
a  life  estate  to  himself;  that  said  conveyance  was  a  gift; 
that  Joseph  Hilt  died  March  3,  1905,  and  appellant,  H.  R. 
Heimberger,  was  appointed  administrator;  that  on  May  5, 
1906,  appellant  filed  in  the  circuit  court  of  Madison  county, 
Illinois,  a  bill  in  chancery  against  appellees  and  Stephen  Hilt 
for  a  vendor's  lien  against  said  land,  alleging  that  the  con- 
veyance by  said  Hilt  to  his  three  sons  was  not  a  gift  but  a 
sale  for  a  consideration  of  $5000,  to  be  paid  in  equal  parts, 
after  said  Joseph  Hilt's  death,  to  his  administrator,  and  that 
said  $5000  had  never  been  paid;  that  May  15,  1906,  ap- 
pellant ins^tituted  in  the  same  court  two  suits  in  assimipsit 
and  in  each  case  filed  a  declaration  only  on  the  common 
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counts ;  that  affidavits  of  plaintifFs  attorney  in  the  said  as- 
sumpsit suits  were  filed,  which  stated,  in  substance,  that 
the  demand  was  for  one-third  of  the  purchase  price  of  cer- 
tain farm  lands,  together  with  certain  personal  property 
appropriated  and  purchased  from  moneys  left  by  said  Jo- 
seph Hilt  to  each  defendant.  The  bills  further  allege  that 
the  chancery  summons  in  said  vendor's  lien  suit  was  served 
on  both  appellees  May  15,  1906,  but  that  the  said  defend- 
ants had  never  been  served  with  summons  in  the  assumpsit 
suits,  or  if  served,  by  reason  of  misunderstanding  and  mis- 
take and  believing  that  they  had  only  been  served  in  the 
vendor's  lien  suit,  they  made  no  defense  to  the  assumpsit 
suits.  The  bills  further  alleged  that  the  respective  defend- 
ants not  only  had  a  defense  on  the  merits  on  the  ground 
that  their  father  gave  this  farm  to  them,  but  also  that  the 
Statute  of  Limitations  and  the  Statute  of  Frauds  could  both 
be  pleaded  as  a  bar  in  each  of  the  assumpsit  suits. 

Appellant  filed  answers  in  both  of  these  suits,  claiming 
that  the  service  in  the  assumpsit  suits  was  legal  in  every 
respect,  and  denying  that  the  complainants  had  a  good  and 
meritorious  defense  or  could  rightfully  plead  the  Statute  of 
Limitations  or  the  Statute  of  Frauds.  A  general  replica- 
tion was  filed  in  each  case.  After  a  hearing  the  circuit 
court  entered  a  decree  setting  out  its  finding  at  length  and 
ordering  that  the  judgment  in  each  of  said  assumpsit  suits 
be  set  aside  upon  appellees  paying  all  costs  to  date;  that 
upon  such  payment  each  appellee  should  be  allowed  to  plead 
and  defend  in  his  suit  the  same  as  if  said  default  had  never 
been  entered,  and  that  the  sherift  be  restrained  from  further 
proceeding  to  advertise  and  sell  said  real  estate  or  to  col- 
lect said  judgments.  On  appeal  to  the  Appellate  Court  the 
decrees  were  affirmed. 

E.  B.  Glass,  and  B.  G.  Waggoner,  for  appellant. 

Warnock,  Williamson  &  Burroughs,  for  appellees. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  chief  contention  urged  by  appellant  is  that  a  court 
of  equity  is  without  authority  to  interfere  to  set  aside  the 
judgments  in  question ;  that  on  Ac  facts  shown  in  this  rec- 
ord appellees  were  each  properly  served  in  the  assumpsit 
suits,  and  having  neglected  to  make  their  defense  cannot 
have  the  aid  of  equity  to  relieve  them  from  the  consequences 
of  such  failure.  In  order  to  pass  on  this  question  it  is  nec- 
essary to  review  the  evidence  as  to  the  question  of  service 
in  the  assimipsit  cases. 

It  appears  that  shortly  after  the  death  of  Joseph  Hilt 
litigation  of  various  kinds  arose  between  appellees  and  their 
sisters  concerning  the  division  of  their  father's  estate,  which 
had  been  probated  in  St.  Clair  county.  The  land  in  ques- 
tion is  situated  in  Madison  county.  Appellees,  previous  to 
the  litigation  now  in  question,  had  been  cited  to  appear  be- 
fore the  probate  court  of  St.  Clair  county  to  answer  certain 
inquiries  with  reference  to  property  they  might  have,  be- 
longing to  said  estate.  A  partition  suit  with  reference  to 
property  not  here  in  question  had  been  instituted  against 
appellees  in  the  circuit  court  of  Madison  county.  The  at- 
torneys of  appellees,  who  did  not  live  in  Madison  county, 
had  employed  a  law  firm  at  Edwardsville,  the  county  seat 
of  Madison  county,  to  watch  the  docket  for  them  in  the 
partition  suit  and  to  file  any  pleadings  that  might  be  sent 
them.  The  Edwardsville  attorneys  had  never  talked  with 
appellees  or  had  anything  to  do  with  the  trial  of  the  cases 
and  were  only  employed  in  the  limited  manner  suggested. 
The  partition  suit  was  set  for  hearing  on  May  15,  1906. 
Previous  to  that  date  the  respective  attorneys  of  appellees 
and  appellant  had  interviews  about  the  settlement  of  the 
litigation,  and  appellant's  attorneys  testified  that  they  told 
the  attorneys  for  appellees  that  they  expected  to  start  a 
vendor's  lien  suit  and  also  assumpsit  suits.  Appellees'  at- 
torneys state  that  they  were  told  that  a  vendor's  lien  suit 
was  to  be  started  but  were  told  nothing  as  to  the  assumpsit 
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lits.  Appellees  were  told  by  their  attorneys  shortly  before 
[ay  IS,  1906,  that  when  they  went  to  Edwardsville  con- 
iming  the  partition  suit  they  would  undoubtedly  be  served 
ith  a  summons  in  a  vendor's  lien  suit,  but  the  evidence 
clear  that  they  were  told  nothing  with  reference  to  the 
isumpsit  suits.  On  May  15,  while  the  partition  suit  was 
I  progress  in  the  circuit  court  at  Edwardsville  and  appel- 
e  Charles  Hilt  was  seated  with  his  attorneys  at  one  of  the 
ibles  provided  for  counsel  in  the  court  room,  a  deputy 
leriff  of  the  county  called  him  a  few  feet  to  one  side,  read 
>  him  in  a  low  tone  certain  papers,  and  gave  him  a  copy 
I  the  summons  in  the  vendor's  lien  suit.  Hilt  testified  that 
le  deputy  read  to  him  in  so  low  a  tone 'that  he  did  not 
iderstand  what  was  said;  that  he  expected  to  be  served 
L  the  vendor's  lien  suit  and  understood  the  names  Hilt  and 
[eimberger.  The  deputy  testified  that  he  told  Charles  Hilt 
lat  he  was  serving  him  with  simimons  in  two  suits,  but 
[ilt  insists  that  he  did  not  so  understand.  The  deputy  tes- 
fies,  however,  that  while  he  was  reading  the  summons 
le  presiding  judge  looked  over  towards  him,  and  that  he 
opped  for  a  moment  and  then  shortly  after  went  on  read- 
ig,  apparently  in  a  lower  tone.  One  of  Hilt's  counsel, 
ho  was  sitting  at  the  table  with  him,  noticed  that  he  had 
*en  called  aside,  and  just  as  the  deputy  sheriff  finished 
jading  and  handed  Hilt  the  copy,  the  attorney  stepped  back 
few  feet  to  where  they  were  and  asked  Hilt  what  the  trou- 
le  was,  and  Hilt  answered, — loud  enough,  as  the  lawyer 
lought,  for  the  deputy  sheriff  to  hear, — ^that  he  was  be- 
ig  served  with  a  summons  in  the  vendor's  lien  suit  about 
hich  they  had  talked.  After  the  deputy  had  servetl 
harles  Hilt  he  served  the  other  appellee,  Henry  Hilt,  in 
abstantially  the  same  manner,  in  another  part  of  the  court 
x)m.  Henry  Hilt's  testimony  is  to  the  effect  that  he  did 
ot  hear  what  was  read  tp  him ;  that  he  only  caught,  now 
id  then,  a  word,  and  that  as  the  copy  was  served  on  him 
I  the  vendor's  lien  suit  he  thought  that  was  the  same  pro- 
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ceeding  in  which  the  summons  was  being  read  to  him.  The 
wife  of  each  appellee  was  also  served  in  the  vendor's  lien 
suit,  in  the  court  room.  Several  witnesses  were  called  on 
the  question  of  service  by  both  sides  to  this  litigation.  None 
of  them  heard  what  was  read  by  the  deputy  sheriff,  and 
some  of  them  were  not  over  eight  or  ten  feet  away.  Two 
young  ladies,  seventeen  or  eighteen  years  old, — one  a  step- 
sister of  the  appellees  and  the  other  a  niece, — testified  that 
they  saw  the  deputy  read  from  two  papers  to  each  of  the 
appellees.  One  of  the  attorneys  for  appellant  claims  that 
the  deputy  read  loud  enough  so  as  to  disturb  the  court  pro- 
ceedings, and  on  that  account  he  looked  back  and  saw  him 
reading.  Apparently  all  the  witnesses  to  what  happened 
at  the  time  of  the  alleged  service  of  the  summons  are  inter- 
ested in  this  litigation,  either  as  attorneys  or  as  relatives 
of  the  parties  litigant.  We  think,  however,  that  the  evi- 
dence as  to  what  took  place  is  in  substantial  agreement,  ex- 
cept as  to  just  what  and  how  loud  the  deputy  sheriff  read. 
No  one  outside  of  himself  claims  that  he  read  loud  enough 
so  they  could  hear  what  he  read. 

Counsel  for  appellees  were  given  the  copies  of  the  sum- 
mons in  the  vendor's  lien  suit  and  took  steps  to  defend  it, 
but  their  testimony,  as  well  as  that  of  their  clients,  is  that 
none  of  them  knew  an3rthing  about  the  assumpsit  suits  and 
therefore  nothing  was  done  towards  filing  an  appearance 
or  defending.  The  first  that  appellees  knew  about  those 
suits,  according  to  their  testimony,  (and  this  is  not  con- 
tradicted in  any  way  except  by  the  testimony  of  the  deputy 
sheriff  that  he  read  the  summonses  loud  enough  for  them 
to  hear  and  told  them  that  they  were  served  in  two  suits,) 
was  when  they  were  told  by  a  neighbor,  some  time  in  July, 
1906,  that  their  farm  was  advertised  for  sale,  whereupon 
they  saw  their  attorneys  and  the  matter  was  looked  up. 
The  summonses  in  the  assimipsit  suits  were  returnable  on 
May  28,  1906.  June  20,  1906,  a  default  was  entered  for 
$1500  in  each  case  against  the  respective  appellees.    It  ap- 
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pears  that  when  the  default  was  asked  on  June  20,  the 
judge,  knowing  there  had  been  litigation  between  the  par- 
ties, called  the  attention  of  the  local  attorneys  in  Madison 
county  who  were  representing  appellees'  attorneys  in  the 
former  litigation  to  the  fact  that  a  default  was  about  to  be 
taken,  and  that  they  told  him  they  had  nothing  to  do  with 
the  assumpsit  suits  and  knew  nothing  about  them.  There 
is  some  attempt  made  to  show  that  the  regular  counsel  for 
appellees  knew  of  these  default  judgments  before  the  May 
term  had  closed,  but  their  testimony  is  positive  to  the  effett 
that  they  knew  nothing  about  the  matter  until  after  the 
term  had  been  finally  adjourned  and  the  land  advertised  for 
sale.  The  evidence  in  the  record  does  not  contradict  them 
on  this  point. 

The  deputy  sheriffs  return  on  these  summonses  in  the 
asstmipsit  suits  indicated  that  they  had  been  properly  served. 
The  rule  is  established  that  the  return  of  an  officer  cannot 
ordinarily  be  contradicted.  This  rule  is  founded  on  pub- 
lic policy,  for  the  protection  of  innocent  persons  in  legal 
proceedings,  although  there  are  cases  which  are  excepted. 
(Brown  v.  Brown,  59  111.  315.)  The  sheriff's  return  of 
service  does  not  import  absolute  verity,  but  is  only  prima 
facie  evidence  of  the  truth  of  the  matters  therein  stated. 
(Sibert  v.  Thorp,  77  111.  43;  Hickey  v.  Stone,  60  id.  458.) 
Where  the  rights  of  third  persons  have  been  acquired  in 
good  faith,  the  return  of  an  officer  showing  the  service  of 
summons  cannot  be  contradicted,  but  as  against  parties  ac- 
quiring rights  with  notice  of  the  facts  the  return  is  not  con- 
clusive. (Jones  V.  Neely,  82  111.  71.)  In  a  proper  case  a 
false  return  may  be  set  aside  in  equity.  (Waierbury  Nat. 
Bank  V.  Reed,  231  111.  246,  and  cases  there  cited.)  In 
Story's  Equity  Jurisprudence  (vol.  2, — 13th  ed. — sec.  887,) 
the  rule  on  this  subject  is  stated  as  follows:  "In  regard  to 
injunctions  after  a  judgment  at  law,  it  may  be  stated  as  a 
general  principle  that  any  facts  which  prove  it  to  be  against 
conscience  to  execute  such  judgment,  and  of  which  the  in- 
SS5— 10 
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jured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  in  himself  or  his  agents,  will  authorize 
a  court  of  equity  to  interfere."  (Higgins  v.  Builock,  73 
111.  205.)  The  mistake,  if  any,  in  this  case  was  one  of  fact. 
A  mistake  of  fact  resulting  in  the  recovery  of  a  judgment 
may  be  ground  for  the  interposition  of  equity  in  enjoin- 
ing or  setting  aside  such  judgment.  Pomeroy's  Eq.  Jur. 
(3d  ed.)  sec.  871;  2  Freeman  on  Judgments,  (4th  ed.) 
sec.  508a. 

In  the  case  of  Owens  v.  Ranstead,  22  111.  161,  this  court 
had  under  discussion  an  equity  proceeding  in  which  the 
facts  and  principles  involved  were  very  similar  to  the  ones 
here  under  consideration.  It  was  there  held  that  the  re- 
turn of  an  officer  is  only  prima  facie  evidence  of  the  facts 
therein  stated,  and  that  on  a  proper  case  made,  (such  as  a 
judgment  shown  to  have  been  obtained  by  a  false  return 
and  without  any  notice  to  the  defendant,)  equity  will  re- 
lieve against  the  effects  of  such  return.  In  that  case  ap- 
pellee had  two  summonses  served  on  him  at  the  same  time 
by  the  deputy  sheriff  and  he  understood  that  only  one  was 
served,  only  one  copy  being  left  with  him.  It  would  un- 
duly extend  this  opinion  to  state  at  length  the  facts  in  that 
case,  but  a  reference  to  the  decision  will  show  that  they  are 
substantially  "on  all-fours"  with  those  in  this  case.  The 
decision  has  been  quoted  many  times  and  the  principles 
there  laid  down  have  always  received  the  approval  of  this 
court. 

In  Kochman  v.  O'Neill,  202  111.  no,  this  court,  on  a 
bill  in  equity,  sanctioned  the  setting  aside  by  the  trial  court 
of  a  judgment  by  default  in  a  damage  suit,  stating  (p.  11 1)  : 
"Service  of  summons  or  an  appearance  is  necessary  to 
enable  a  court  to  render  a  personal  judgment  against  a 
defendant,  and  the  attack  upon  the  judgment  in  this  case 
was  on  the  ground  that  there  was  a  want  of  jurisdiction 
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ver  the  person  of  Mrs.  O'Neill  for  want  of  such  service 
r  appearance.  A  judgment  may  be  set  aside  where  a 
ourt  has  failed  to  acquire  jurisdiction  of  the  person  of 
[le  defendant  (Owens  v.  Ranstead,  supra;  Grand  Tower 
fining  Co.  v.  Schirmer,  64  111.  106.)  Where  the  want  of 
urisdiction  does  not  appear  on  the  face  of  the  record  it 
lay  be  shown  by  evidence  outside  of  the  record^  provided 
lie  evidence  is  clear  and  satisfactory  and  the  rights  of  third 
arties  have  not  intervened.  A  sound  public  policy,  the 
ecurity  of  litigants  and  the  stability  of  legal  proceedings 
emand  that  the  return  of  the  sworn  officer  shall  not  be 
et  aside  or  impeached  except  upon  satisfactory  evidence. 
^very  presumption  in  favor  of  the  return  is  indulged,  and 
i  will  not  be  set  aside  upon  the  uncorroborated  testimony 
f  the  party  upon  whom  service  purports  to  have  been 
lade.  {Davis  v.  Dresback,  81  111.  393.)  Justice,  however, 
equires  that  the  rules  should  not  be  so  strict  as  to  pre- 
ent  all  relief  against  a  return  which  is  untrue  through 
raud,  accident  or  mistake,  and  if  it  is  clear  from  tlie  evi- 
ence  that  the  defendant  has  not  been  served  the  judgment 
hould  be  set  aside."  The  return  in  that  case  showed  on 
s  face  that  the  summons  had  been  properly  ser\ed,  but 
le  evidence  indicated  that  it  had  been  served  on  the  daugh- 
IV  instead  of  the  mother. 

As  was  said  in  Owens  v.  Ranstead,  supra^  the  testimony 
f  appellees  as  to  what  took  place  at  the  time  of  the  al- 
tged  service  in  the  assumpsit  suits  is  natural  and  "impresses 
trongly  the  belief  that  it  was"  as  stated  by  them.  "At 
ny  rate,  they  might  well  have  been  misled  from  all  the 
acts  as  they  are  now  detailed."  The  rights  of  third  par- 
ies  have  not  intervened  in  this  case.  It  appears  that  when 
le  deputy  sheriff  started  to  read  his  first  summons  to 
Charles  Hilt  he  attracted  the  attention  of  the  court  and 
3me  of  the  counsel,  and  there  is  some  testimony  that  the 
ourt  rapped  for  order.  Naturally  the  deputy  sheriff  would 
rop  his  voice  at  this  time.     We  think  the  weight  of  the 
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evidence  tends  strongly  to  show  that  he  did  not  read  the 
summonses  distinct  and  loud  enough  so  appellees  could  un- 
derstand what  he  was  reading.  Certainly,  if  he  did  not 
,  read  loud  enough  so  they  could  hear  he  did  not  comply 
with  the  law  and  it  must  be  held  to  be  no  service.  There 
is  nothing  in  this  record  indicating  that  appellees  were  try- 
ing to  avoid  service.  There  appears  to  have  been  no  neces- 
sity for  the  deputy  to  have  read  the  summons  to  them  in 
the  court  room,  in  the  midst  of  court  proceedings.  Such 
a  practice  is  not  to  be  commended.  Undoubtedly,  if  the 
trial  judge's  attention  had  been  called  to  what  was  actually 
going  on  he  would  have  instructed  the  deputy  to  serve 
his  papers  after  court  had  adjourned.  Under  such  circum- 
stances and  surroundings  one  would  hardly  expect  defend- 
ants, to  understand  fully  what  the  deputy  sheriff  read.  Both 
of  appellees  are  laboring  men  of  little  education,  as  was  the 
appellant  in  the  Owens  case,  supra.  They  had  very  little 
experience  in  court  matters,  and  appar^tly  their  only  ex- 
perience in  litigation  was  that  which  had  grown  out  of  the 
settlement  of  their  father's  estate,  and  they  both  testified 
that  in  all  other  cases  where  they  had  been  served  with 
summons  they  had  been  served  with  a  copy.  The  actions 
of  appellees  and  their  counsel  are  in  entire  harmony  with 
what  they  claim  they  understood  as  to  the  assumpsit  suits 
and  inconsistent  with  any  other  theory.  On  this  record 
it  is  clear  that  the  appellees  have  a  meritorious  defense  to 
the  actions  in  assimipsit  and  that  they  have  had  no  chance 
of  presenting  such  defense.  They  should  be  given  that  op- 
portunity, (Wilday  v.  McConnel,  63  111.  278;  How  v.  Mor- 
iell,  28  id.  478;  Kochman  v.  O'Neill,  supra;)  upon  the 
ground  that  "courts  of  equity  have  jurisdiction  to  decree 
a  new  trial  at  law  where  a  judgment  has  been  obtained  by 
♦    *    *    mistake."    Foote  v.  Despain,  87  111.  28. 

During  the  oral  arguments  before  this  court  a  question 
was  raised  as  to  whether  the  decree  of  the  trial  court  in 
this  proceeding  was  a  final  and  appealable  one.     No  au- 
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thorities  have  been  cited  on  this  question  and  we  have  not 
found  any  absolutely  in  point,  though  the  practice  in  this 
State  has  invariably  been  to  consider  it  a  final  order.  We 
think  it  must  be  so  held,  because  if,  after  the  entering  of 
this  decree,  the  original  assumpsit  suits  (the  judgments 
having  been  set  aside  therein)  were  tried  and  judgments 
entered,  then  if  appeal  was  prayed  from  those  judgments 
there  would  be  no  legal  way,  on  such  appeal,  to  review  the 
finding  of  this  decree  in  setting  aside  the  judgments.  On 
such  an  appeal  in  the  assumpsit  suits  it  would  have  to  be 
presumed  that  the  judgments  were  properly  set  aside.  Nec- 
essarily, therefore,  where  the  judgment  of  a  common  law 
court  has  been  set  aside  by  proceedings  in  equity,  if  the 
right  to  set  such  judgment  aside  is  questioned,  the  chan- 
cery decree  so  holding  must  be  appealed  from  in  order  to 
test  that  question. 

Appellant  in  his  brief  makes  the  point  that  appellees  and 
their  wives  were  not  competent  witnesses  in  these  proceed- 
ings but  does  not  attempt  to  point  out  wherein  they  were 
incompetent.  The  wife  of  Charles  Hilt  testified  only  in 
the  case  of  Henry  Hilt  and  the  wife  of  Henry  Hilt  testified 
only  in  the  case  of  Charles  Hilt.  We  assume  that  the  argu- 
ment is  based  upon  section  2  of  chapter  51.  (Hurd's  Stat. 
1905,  p.  1034.)  The  testimony  they  gave  comes  clearly 
within  the  first  exception  to  said  section,  to  the  effect  that 
any  party  or  interested  person  may  testify  to  facts  occurring 
after  the  death  of  the  deceased  person,  etc.  (Merchants' 
Loan  and  Trust  Co.  v.  Bgan,  222  111.  494.)  Appellant  also 
in  his  brief  contends  that  the  principle  of  res  judicata  must 
be  held  to  apply  to  the  merits  of  this  case  because  the  hear- 
ing before  the  probate  court  on  citation  against  appellees 
decided  the  question  that  appellees  did  not  receive  this  farm 
as  a  gift  There  is  nothing  in  this  record  to  justify  such 
contention. 

Judged  by  the  evidence  before  us  appellees  have  a  mer- 
itorious defense  to  the  common  law  actions  in  assumpsit. 

Digitized  by  LjOOQIC 


246 


LucKOWiTZ  V,  Eagle  Brewing  Co. 


[23$  DL 


We  think  the  weight  of  the  evidence  tends  to  show  that 
they  did  not  understand  that  the  summonses  in  assumpsit 
were  being  read  to  them,  and  that  they  were  not  legally 
served.  The  judgment  of  the  Appellate  Court  in  each  case 
is  affirmed.  Judgments  amnned. 


John  J.  Luckowitz,  Plaintiff  in  Error,  vs.  The  Eagle 
Brewing  Company,  Defendant  in  Error. 

Opinion  filed  June  i8,  ipo8, 

1.  Appeals  and  errors — Supreme  Court  reviews  the  Appellate 
Court's  judgment  as  to  questions  of  law  only.  The  Supreme  Ccnirt 
re-examines  cases  at  law  brought  to  it  by  appeal  from  or  writ  of 
error  to  the  Appellate  Court  as  to  questions  of  law  only,  as  the 
power  to  finally  determine  the  facts  is  vested  in  the  Appellate  Court. 

2.  Same — question  of  negligence  is  one  of  fact.  Whether  a  de- 
fendant was  negligent  as  charged  in  the  declaration  is  a  question 
of  fact,  depending  upon  the  evidence,  and  the  question  whether  le- 
gal principles  were  correctly  applied  to  the  facts  can  be  raised  only 
by  objections  to  the  evidence,  by  instructions  or  propositions  of  law 
or  by  a  motion  to  direct  a  verdict,  and  by  exceptions  properly  pre- 
served to  the  action  of  the  court  as  to  such  matters. 

3.  Same — effect  where  the  Appellate  Court  finds  facts  different 
from  trial  court.  Where  the  Appellate  Court,  in  reversing  a  judg- 
ment at  law  without  awarding  a  new  trial,  bases  its  judgment  upon 
its  finding  the  facts  concerning  the  matter  in  controversy  different 
from  the  finding  of  the  trial  court,  the  Supreme  Court  can  only 
look  into  the  record  to  ascertain  whether  the  Appellate  Court  prop- 
erly applied  the  law  to  the  facts  as  found  and  recited  by  it 

Writ  o^  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  R.  W.  Wright,  Judge, 
presiding. 

D ARROW,  Masters  &  Wilson,  (Edgar  L.  Masters,  of 
counsel,)  for  plaintiff  in  error. 

O.  W.  Dynes,  for  defendant  in  error. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  began  an  action  on  the  case  in  the 
uperior  court  of  Cook  county  to  recover  for  personal  in- 
iiries.  A  judgment  was  rendered  against  the  defendant  in 
rror,  which,  upon  appeal,  was  reversed  without  remanding 
y  the  Appellate  Court  for  the  First  District,  with  a  find- 
ig  of  fact  that  the  defendant  in  error  was  not  guilty  of 
tie  negligence  charged  in  the  declaration.  To  reverse  this 
udgment  a  writ  of  error  has  been  prosecuted  from  this 
ourt. 

No  question  is  raised  as  to  the  admission  or  exclusion 
f  evidence  or  the  instructions  of  the  court,  but  the  plaintiff 
1  error  insists  that  there  is  no  evidence  in  the  record  to 
iistain  the  finding  of  the  Appellate  Court  that  the  defend- 
nt  in  error  was  not  guilty  of  the  negligence  charged  in 
le  declaration. 

There  were  four  counts  in  the  declaration.  The  first 
ne  charged  that  the  defendant  carelessly  and  negligently 
liled  to  keep,  maintain  and  provide  a  reasonably  safe  place 
3r  the  plaintiff  to  work,  but,  on  the  other  hand,  ordered 
im  to  work  about  a  gas  stove  and  within  a  vat  which  were 
1  an  unsafe,  dangerous  and  defective  condition,  whereby 
as  was  permitted  to  escape  from  the  stove  and  accumulate 
1  the  vat,  which  fact  was  not  known  to  the  plaintiff  but 
ras  known  to  the  defendant,  or  should  have  been  known, 
'he  second  count  charged  that  the  gas  stove  and  its  ap- 
liances  were  unsafe  and  unsuitable,  by  reason  whereof  gas 
scaped  into  the  vat,  and  that  the  plaintiff  was  directed  to 
rork  with  and  about  said  gas  stove  and  its  appliances,  not 
nowing  its  dangerous  condition.  The  third  count  charged 
lat  the  plaintiff's  duties  had  no  relation  to  the  use  of  the 
as  stove  and  its  appliances,  and  that  he  knew  nothing 
bout  them,  and  was  ordered  by  the  defendant  to  light  and 
perate  said  gas  stove  without  being  instructed  and  warned 
f  the  attendant  dangers.    The  fourth  count  charged  neg- 
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ligence  in  not  providing  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  work,  and  that  he  was  directed  to  light 
the  stove  in  the  vat,  in  which  gas  had  been  negligently  per- 
mitted to  accumulate  and  of  which  he  was  in  ignorance. 
All  the  counts  aver  that  by  reason  of  the  negligence  an  ex- 
plosion of  gas  occurred  and  the  plaintiff  was  injured. 

This  court  re-examines  cases  brought  to  it  by  appeal 
or  writ  of  error  from  the  Appellate  Courts  as  to  questions 
of  law,  only.  The  issue  in  this  case  was  whether  or  not  the 
defendant  was  negligent  in  the  particulars  charged  in  the 
declaration.  This  was  manifestly  a  question  of  fact,  de- 
pendent entirely  upon  the  evidence.  The  court  was  required 
to  consider  the  evidence  with  reference  to  certain  legal  prin- 
ciples, but  the  legal  question  as  to  whether  those  principles 
were  correctly  applied  tp  the  case  can  only  be  raised  by 
objections  to  the  evidence,  by  instructions  to  the  jury  or 
propositions  of  law  to  be  held  by  the  court,  or  by  motion 
to  direct  a  verdict,  and  by  exceptions  properly  preserved  in 
the  trial  court  to  the  action  of  that  court  in  these  particu- 
lars. No  such  exceptions  are  found  in  this  record.  The 
Appellate  Court  has  based  its  judgment  upon  its  finding  the 
facts  concerning  the  matter  in  controversy  different  from 
the  finding  of  the  trial  court.  In  such  case  we  can  only 
look  into  the  record  to  ascertain  whether  the  Appellate 
Court  has  properly  applied  the  law  to  the  facts  as  found  by 
it  and  recited  in  its  judgment.  The  power  to  finally  deter- 
mine the  facts  in  such  case  is  vested  in  the  Appellate  Court, 
and  we  cannot  review  such  finding.  (Chaplin  v.  Illinois 
Terminal  Railroad  Co.  227  111.  166;  Weeks  v.  Chicago  and 
Northwestern  Railway  Co.  198  id.  551.)  The  record  pre- 
sents no  question  of  law  for  the  consideration  of  this  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Samuel  G.  Cumberledge,  Appellant,  vs.  Emmett  Brooks 
et  al.  Appellees. 

Opinion  filed  June  i8,  ipo8. 

1.  Contracts — rule  as  to  admission  of  extrinsic  evidence  to  ex^ 
plain  written  contract,  A  written  contract  must  speak  for  itself  as 
to  the  terms,  conditions  and  limitations  of  the  agreement,  but  as  to 
the  parties  and  subject  matter  of  the  contract  extrinsic  evidence  is 
always  c(»npetent,  if  necessary  for  their  identification,  without  ref- 
erence to  the  question  of  latent  or  patent  ambiguity. 

2.  Sams — description  which  may  be  rendered  certain  by  extrin- 
sic evidence  is  good,  A  contract  for  the  sale  of  land  will  not  be 
held  to  be  invalid  for  uncertainty  of  description  of  the  land,  if,  from 
the  words  employed  in  the  contract,  the  description  can  be  ren- 
dered certain  by  extrinsic  evidence. 

3.  Same — when  a  false  description  does  not  defeat  a  contract. 
Where  there  are  two  descriptions  in  a  contract,  one  of  which  de- 
scribes the  subject  matter  with  reasonable  certainty,  and  the  other, 
giving  some  added  particular,  is  incorrect,  the  incorrect  particular 
of  description  will  be  rejected  as  surplusage. 

4.  Samb — what  constitutes  a  valid  contract  by  letter.  An  offer, 
by  letter,  to  sell  the  proposed  vendor's  "undivided  interest  in  the 
Chicago  lots"  for  a  certain  sum,  which  is  accepted,  by  letter,  by  the 
proposed  vendee  in  the  terms  of  the  offer,  constitutes  a  valid  con- 
tract, even  though  the  vendee  in  his  letter  stated  that  he  understood 
the  offer  to  refer  to  the  five  lots  owned  by  the  vendor  and  his  sisters 
and  the  vendor  replied  that  there  were  seven  lots,  and  extrinsic  evi- 
dence is  admissible  to  identify  the  lots  and  to  show  that  they  were 
the  only  ones  which  the  vendor  owned  with  his  sisters. 

5.  Specific  pewobmancE— w/^^  contract  should  be  enforced. 
While  a  court  of  equity  will  not  enforce  an  unconscionable  con- 
tract where  there  are  circtunstances  of  fraud,  oppression  or  advan- 
tage taken,  yet  where  the  parties  are  competent  to  contract  and 
have  fairly  contracted,  neither  should  be  relieved  from  the  agree- 
ment because  good  business  judgment  was  not  used. 

6.  Same — when  the  inadequacy  of  consideration  is  no  defense. 
If  a  proposed  vendor,  after  seeking  the  vendee  unsolicited,  makes 
a  contract  on  his  ovm  terms,  which  he  subsequently  repudiates  at 
the  instance  of  a  third  party,  who  had  notice  of  the  contract,  to 
whom  he  conveys  the  land  for  the  same  consideration,  the  defense 
of  inadequate  consideration  cannot  be  interposed  by  either  the  ven- 
dor or  his  grantee  in  a  proceeding  for  specific  performance. 

7.  Same — when  tender  is  unnecessary  before  filing  bill.  No  ten- 
der by  the  complainant  in  a  bill  for  specific  performance  is  neces- 
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sary  before  filing  the  bill,  where  the  defendant  has  repudiated  the 
contract  and  put  it  out  o£  his  power  to  comply  therewith  by  con- 
veying the  land  to  a  third  party. 

8.  Appeals  and  erioes — when  decree  cannot  be  sustained  on  the 
ground  of  variance.  A  decree  dismissing  a  bill  for  specific  per- 
formance^ after  a  hearings  upon  the  merits,  cannot  be  sustained,  on 
appeal,  upon  the  ground  that  there  was  a  variance  between  the  al- 
legations and  proofs,  where  such  variance  might  have  been  obvi- 
ated by  amendinent  had  it  been  suggested  in  the  court  below. 

Scott  and  Carter,  JJ.,  dissenting. 

App^ai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  W.  M,  McEwEK,  Judge,  presiding. 

The  appellant  filed  his  bill  in  the  superior  court  of  Cook 
county  against  appellees  for  the  specific  performance  of  an 
alleged  contract  for  the  sale  of  certain  real  estate.  The  ap- 
pellee Emmett  Brooks  is  the  son,  and  appellant's  wife,  Ger- 
trude Cumberledge,  and  Cora  Brooks,  are  the  daughters 
of  William  C.  Brooks.  In  February,  1904,  the  three  were 
the  owners,  as  tenants  in  common,  of  five  vacant  lots  in  the 
city  of  Chicago,  which  were  in  four  separate  tracts  in  dif- 
ferent parts  of  the  city  and  had  been  conveyed  to  them  by 
their  mother,  in  1893.  Emmett  Brooks  had  no  interest 
in  any  other  property  in  Chicago.  He  lived  in  Wharton 
county,  Texas,  William  C.  Brooks  and  his  daughter  Cora 
in  Nevada,  Missouri,  and  appellant  and  his  wife  in  Musko- 
gee, Indian  Territory,  Emmett  Brooks  and  the  appellant 
were  each  about  forty  years  of  age  and  William  C.  Brooks 
was  about  eighty-five.  Emmett  had  never  been  in  Chicago 
and  knew  nothing  about  the  location  of  the  lots  or  their 
value.  Appellaiit  had  never  lived  in  Chicago,  but  he  was 
there  with  his  wife  in  1902,  and  with  her  called  upon  Mr. 
Gait,  wlio  had  had  charge  of  the  property  for  many  years. 
They  learned  from  him  the  location  of  the  various  parcels 
of  the  property  and  saw  them  but  did  not  discuss  with  him 
the  question  of  value.  The  value  of  all  the  lots,  as  shown 
by  the  evidence,  was  $19,000.  The  appellant  knew  that  this 
was  practically  Mr.  Gait's  estimate  of  the  value  of  the  prop- 
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erty  and  that  Emmett  Brooks  was  not  acquainted  with  its 
value.  On  February  28,  1904,  without  any  previous  nego- 
tiations, conversation  or  correspondence,  Emmett  Brooks 
wrote  to  the  appellant  the  following  letter : 

"Iago,  Tex.,  2-28%  IQ04. 
'*DSAR  Sam — I  am  going  to  dispose  of  my  undivided  interest  in 
the  Chicago  lots.  I  would  rather  you  or  Gertie  would  buy  than 
some  outside  party.  If  you  would  like  to  buy,  will  give  you  a  bar- 
gain. Will  take  $1000.  We  arc  having  fine  weather;  are  about 
half  through  planting  com.  Taylor  has  corn  up.  Clifton  is  at 
Batson  oil  fields  with  his  teams,  getting  $5.00  per  day  for  teams 
and  drivers.  I  have  gained  ten  pounds  since  you  left,  but  took  so 
much  calomel  my  feet  and  hands  are  swollen  and  sore.  My  voice 
is  about  the  same  as  when  you  were  here.  Father's  health  is  very 
good.    Thinks  he  will  go  home  some  time  next  month.    Much  love 

to  you  both.  ,         .  -,       ^^^^ 

^  (over)  Emmett. 

"I  will  take  $500  down  and  balance  next  November." 

Appellant  replied  as  follows : 

''MusKOGBB,  Indian  Territory,  March  2nd,  1^04. 
"Dear  Emmett— Yours  of  the  28th  ult.  to  hand  and  hasten  to 
reply,  because  I  presume  you  want  an  early  answer,  so  I  concluded 
to  accept  your  proposition  and  mail  you  check  for  $500  and  on  re- 
ceipt of  reply  will  send  you  paper  for  $500  that  can  be  discounted, 
in  case  you  need  the  money  before  Nov.,  '04,  the  time  you  mention. 
While  I  feel  that  you  are  making  sacrifice,  I  am  free  to  say  that 
this  property  has  been  a  detriment,  and  if  the  average  man  had 
owned  it  he  would  have  sold  at  any  price  long  ago.  Gertie  says  I 
never  think  of  birthday  presents,  so  will  try  and  surprise  her  this 
year.  As  I  understand  your  proposition  you  sell  undivided  one- 
third  interest  in  five  lots  in  Chicago,  now  owned  by  Coco,  Gertrude 
and  yourself?  Our  trade  is  fair,  weather  fine,  looks  like  early 
spring.  Glad  to  know  father  is  well.  Gertie  worries  about  him 
and  is  afraid  he  will  come  before  spring  is  here.  She  has  had 
grippe  for  two  weeks,  is  better  now.  I  did  not  tell  her  of  your 
letter  to-day,  will  to-morrow.    Love  to  all.  Cumb  *' 

To  this  letter  the  following  response  was  received : 

"Iago,  Tex.,  Mar,  3th,  1904, 
"Dear  Sam — ^Yours  of  the  2nd  to  hand,  with  check.  If  you 
know  the  number  of  each  lot  and  number  of  block  send  to  me.  If 
not,  send  me  Gait's  initials  and  number  and  I  can  get  same  from 
him.  Then  I  will  make  out  deed  and  forward  to  you.  With  love 
to  both.  Emmett.'' 

"P.  S.— There  is  seven  lots." 
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The  contract  sought  to  be  enforced  is  contained  in  these 
three  letters,  if  any  contract  was  made.  Subsequently  Em- 
mett  Brooks  wrote  to  appellant  that  because  of  his  father's 
objections  he  preferred  to  return  appellant  the  money,  with 
interest,  and  on  May  14,  1904,  he  conveyed  the  premises  for 
$1000  to  his  father,  who  had  notice  of  appellant's  rights. 

After  a  hearing  on  the  pleadings  and  evidence  the  court 
dismissed  the  bill  for  want  of  equity,  and  the  complainant 
has  appealed. 

ScHMiTT  &  WiSEi  for  appellant:    v 

The  memorandum  which  is  required  by  the  Statute  of 
Frauds  to  be  in  writing  need  not  be  comprised  in  a  single 
instrument,  and  where  the  negotiations  between  the  parties 
were  conducted  by  correspondence,  the  court  will  look  to  the 
whole  of  the  correspondence  in  order  to  determine  whether 
there  is  such  a  memorandum  in  writing  as  will  satisfy  the 
Statute  of  Frauds.  The  only  requirement  is  that  it  shall 
clearly  appear  from  the  correspondence  that  it  all  relates  to 
the  same  subject  matter.  29  Am.  &  Eng.  Ency.  of  Law, 
850;  Bsmay  v.  Gorton,  18  111.  483;  Telegraph  Co.  v.  Rail- 
road Co.  86  id.  346;  Williams  v.  Smith,  161  Mass.  248; 
Freeland  v.  Ritz,  154  id.  257;  Wilkinson  v.  Taylor  Manf. 
Co.  67  Miss.  231 ;  Fowler  v.  Fowler,  204  111.  82;  Blevator 
Co.  v.  Cottrell,  38  Neb.  512. 

The  memorandum  in  writing  (whether  it  rest  in  one  in- 
strument or  many)  is  sufficient  if  it  identifies  the  parties, 
defines  the  terms  of  sale  and  contains  a  description  of  the 
premises  which  is  certain  or  which  is  susceptible  of  being 
made  certain.  McConnell  v.  Brillhart,  17  111.  354;  Cossitt 
v.  Hobbs,  56  id.  231 ;  Fowler  v.  Fowler,  204  id.  82;  Guyer 
v.  Warren,  175  id.  338;  UUsperger  v.  Meyer,  217  id.  262; 
Koch  v.  Streuter,  218  id.  546;  Colcord  v.  Alexander,  67 
id.  581. 

A  subsequent  purchaser  of  real  estate,  if  he  had  actual 
notice  of  a  prior  agreement  by  the  vendor  to  sell,  or  if  he 
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was  aware  of  such  facts  as  would  put  him  on  inquiry,  is 
chargeable  with  notice  of  the  rights  of  the  party  to  such 
agreement.  Cox  v.  Milner,  23  111.  422;  Brickson  v.  Raf- 
ferty,  79  id.  209;  Shepardson  v.  Stevens,  71  id.  646;  Clark 
V.  Plumsteadj  11  111.  App.  57;  Jones  v.  Glathart,  100  id. 
630;  2  Pomeroy's  Eq.  Jur.  sec.  595,  et  seq.j  23  Am.  & 
Eng.  Ency.  of  Law,  494, 

Such  purchaser  stands  in  the  place  of  the  vendor  and  can 
be  compelled  to  specifically  perform.  Doyle  v.  Teas,  4  Scam. 
202;  Forthman  v.  Deters,  206  111.  159;  Fowler  v.  Fowler, 
204  id.  104;  I  Story's  Eq.  Jur.  sees.  784,  789;  Pomeroy 
on  Specific  Per.  sec.  465. 

'  George  P.  Merrick,  and  Arthur  T.  Galt,  for  appel- 
lees: 

The  alleged  contract  does  not  satisfy  the  Statute  of 
Frauds.  McConnell  v.  Brillhart,  17  111.  354;  Cossitt  v. 
Hobbs,  56  id.  231;  Wood  v.  Davis,  82  id.  311;  Kopp  v. 
Reiter,  146  id.  437;  Allen  v.  Bennett j  16  Miss.  672;  Mel- 
lon V.  Davison,  123  Pa.  St.  298;  Holms  v.  Johnston,  59 
Tenn.  158;  Miller  y.  Campbell,  52  Ind.  125;  Boyd  v.  Paid, 
125  Mo.  14. 

Specific  performance  of  a  contract  to  sell  real  estate  will 
not  be  enforced  unless  the  contract  is  ( i )  certain  as  to  its 
terms;  (2)  fair  and  reasonable  in  all  its  parts;  (3)  certain 
and  determinable  as  to  subject  matter  without  resort  to  ex- 
trinsic evidence;  (4)  for  an  adequate  consideration;  (5) 
mutually  enforcible;  (6)  not  entered  into  under  a  misap- 
prehension of  the  facts  or  by  mistake;  and  (7)  is  one  in 
which  complainant  must  have  done  everything  as  agreed. 
Hamilton  v.  Harvey,  121  111.  469;  Cloud  v.  Greasley,  125 
id.  319;  Winter  v.  Trainor,  151  id.  191;  C Upson  v.  Vil- 
lars,  151  id.  165;  Maltby  v.  Thews,  171  id.  264;  Glos  v. 
Wilson,  198  id.  44;  Tryce  v.  Dittus,  199  id.  189;  Batter  v. 
Coal  Co.  209  id.  319;  Stubbings  v.  Durham,  210  id.  549; 
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Dreiske  v.  Bisendrath  Co,  214  id.  199;  Folsom  v.  Horr, 
218  id.  369;   Sutton  V.  Miller,  219  id.  462. 

Extrinsic  evidence  is  inadmissible  to  explain  a  patent 
ambiguity  in  a  contract  for  the  sale  of  real  estate.  Hamil- 
ton  V.  Harvey,  121  111.  469;  Rampke  v.  Beuhler,  203  id. 
384 ;  Jordan  v.  Deaton,  23  Ark.  704 ;  Taylor  v.  Allen,  40 
Minn.  433 ;  Murdoch  v.  Anderson,  57  N.  C.  77 ;  Ca/>/>^  v. 
Holt,  5  Jones'  Eq.  155 ;  Carr  v.  Land  Co.  7  C.  E.  Green,  85. 

A  definite  offer  and  acceptance  and  a  meeting  of  minds 
is  required  to  bind  the  parties  sought  to  be  charged  in  a  bill 
to  enforce  performance  of  a  contract  to  sell  real  estate.  Fay 
on  Specific  Per.  sees.  288,  289,  384. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

It  is  claimed  by  appellees,  and  the  superior  court  held, 
that  the  correspondence  between  Emmett  Brooks  and  ap- 
pellant did  not  so  certainly  and  definitely  describe  the  sub- 
ject matter  of  the  contract  as  to  enable  the  court  specifically 
to  enforce  it,  for  the  reason  that  it  is  left  uncertain  whether 
five  lots  or  seven  were  bargained  for,  and  that  extrinsic  evi- 
dence is  not  admissible  upon  that  question.  It  is  true  that 
a  written  contract  must  speak  for  itself  as  to  the  terms, 
conditions  and  limitations  of  the  agreement,  but  as  to  the 
parties  and  subject  matter  of  a  contract  extrinsic  evidence 
is  always  competent,  if  necessary  for  their  identification. 
"A  deed  or  other  written  contract  is  not  void  for  uncer- 
tainty in  the  description  of  the  land  sold  or  conveyed,  if 
from  the  words  employed  the  description  can  be  made  cer- 
tain by  extrinsic  evidence  of  facts,  physical  conditions,  meas- 
urements or  monuments  referred  to  in  the  deed."  Hayes 
V.  O'Brien,  149  111.  403. 

"Any  description  adopted  in  a  deed  by  which  the  prem- 
ises intended  to  be  conveyed  may  be  established  and  iden- 
tified is  sufficient;  and  it  is  the  settled  doctrine,  for  the 
purpose  of  sustaining  a  grant  extrinsic  evidence  may  al- 
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ways  be  used  to  identify  and  establish  the  objects  of  the 
call  in  the  deed.  A  devise  or  grant  will  only  be  declared 
void  for  uncertainty  where,  after  resort  to  oral  proof,  it 
still  remains  a  matter  of  mere  conjecture  what  was  intended 
by  the  instrument."    Colcord  v.  Alexander,  67  111.  581. 

Extrinsic  evidence  was  therefore  admissible  in  this 
case, — indeed  necessary, — to  identify  the  subject  matter  of 
the  contract.  It  was  mentioned  in  the  first  letter  as  "my 
undivided  interest  in  the  Chicago  lots."  These  words  in- 
dicate lots  in  Chicago  in  which  the  writer  owned  an  undi- 
vided interest.  The  evidence  introduced  shows  that  the  five 
lots  mentioned  in  the  amended  bill  answer  this  description 
and  no  other  lots  do.  This  letter  appellant  answered,  "I 
concluded  to  accept  your  proposition,"  and  inclosed  the  cash 
payment  demanded.  It  is  difficult  to  see  what  more  was 
required  to  complete  the  contract.  A  plain  proposition  to 
sell  the  writer's  interest  in  the  premises  mentioned  in  the 
amended  bill  for  $1000, — $500  cash  and  balance  in  Novem- 
ber following, — ^was  unconditionally  accepted  and  the  cash 
payment  made.  It  is  true  that  the  vendee  in  his  letter  re- 
ferred to  the  lots  with  an  added  element  of  particularity. 
Whether  his  reference  was  an  interrogation  or  an  assertion, 
it  corresponded  with  the  fact,  and  the  mailing  of  the  letter 
completed  the  contract.  The  third  letter  did  not  affect  the 
contract  already  made. 

Even  if  the  third  letter  is  considered,  it  does  not  change 
the  case.  A  false  description  has  no  effect  in  defeating  a 
contract  if  the  error  can  be  shown  and  corrected  by  other 
matter  in  the  instrument.  (2  Parsons  on  Contracts,  550.) 
If  the  repugnancy  of  the  parts  is  such  as  to  render  the  in- 
tention of  the  parties  unintelligible  this  defeats  the  contract, 
but  if  there  is  enough  of  the  consistent  and  intelligible  parts 
of  the  instrument  to  give  effect  to  the  intention  of  the  par- 
ties the  courts  will  regard  such  intention.  Where  there  are 
two  descriptions  in  an  instrument,  one  of  which  describes 
the  subject  matter  with  reasonable  certainty,  and  the  other. 
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giving  some  additional  particular,  is  incorrect,  the  incor- 
rect particular  or  circumstance  of  description  will  be  re- 
jected as  surplusage.  (Myers  v.  Ladd,  26  111.  415 ;  Allen  v. 
Bowen,  105  id.  361 ;  Hufftnan  v.  Young,  170  id.  290.)  The 
court,  by  the  parol  evidence  adduced,  is  enabled  to  place 
itself  in  the  position  of  the  parties.  There  is  no  conjecture 
as  to  what  the  parties  intended.  The  subject  matter  of 
their  negotiation  was  Emmett  Brooks'  undivided  one-third 
interest  in  the  Chicago  lots,  of  which  his  sisters  owned  the 
other  two-thirds.  Whether  the  different  tracts  were  di- 
vided into  five  or  seven  lots  was  an  immaterial  circtunstance. 
The  evidence  shows  that  the  same  thing  was  in  the  minds 
of  both  parties, — ^the  undivided  interest  in  all  this  property, 
and  nothing  else, — and  the  agreement  they  made  was  bind- 
ing on  both,  whether  there  were  five  lots  or  seven. 

The  description  in  a  devise,  "my  house  and  lot  in  Pa- 
toka,"  is  sufficient.  {Allen  v.  Bowen,  supra.)  The  de- 
scription of  the  premises  in  a  conveyance  as  "the  following 
lots,  tracts  or  parcels  of  land  lying  and  being  in  the  county 
of  St.  Clair  and  State  of  Illinois,  being  lots  in"  certain 
blocks,  carries  all  the  lots  in  the  blocks.  (Bowman  v.  Wet- 
tig,  39  111.  416.)  This  court,  by  the  aid  of  competent  evi- 
dence, found  in  the  words,  "the  north  half  of  the  south- 
east quarter  of  section  27,"  a  legal  description  of  the  east 
half  of  the  south-east  quarter  of  section  27.  (Felkel  v. 
O'Brien,  231  111.  329.)  There  is  no  difficulty,  by  the  aid 
of  competent  evidence  in  this  case,  in  finding  the  lots  in 
Chicago  in  which  Emmett  Brodks  owned  an  undivided  in- 
terest. While  no  State,  county,  town,  range,  section,  mon- 
ument or  measurement  is  referred  to  and  the  size  of  the 
lots  is  not  given,  it  is  definitely  stated  that  they  are  the  lots 
in  Chicago  which  Emmett  Brooks  owned  jointly  with  his 
two  sisters,  and  the  evidence  shows  that  he  never  owned 
any  interest  in  any  lots  in  Chicago  except  those  described 
in  the  bill.  When  the  ownership  of  these  lots  is  proved  the 
Identity  of  the  subject  matter  of  the  contract  is  established. 
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It  is  said  that  the  three  letters  show  a  patent  ambiguity 
and  that  no  extrinsic  evidence  can  be  received  to  disclose 
the  real  situation.  The  admissibility  of  parol  proof  does 
not  depend  in  this  case  upon  the  distinction  between  patent 
and  latent  ambiguities.  Such  evidence  does  not  contradict 
or  vary  the  terms  of  the  writing.  It  is  received  merely  for 
the  purpose  of  identifying  the  subject  matter  to  which  those 
terms  apply,  and  is  always  admissible  for  such  purpose. 
Bulkley  V.  Devine,  127  111.  406;  Marske  v.  Willard,  169 
id.  276. 

It  is  insisted  that  the  vendor  was  justified  in  repudiat- 
ing his  contract  on  account  of  the  gross  inadequacy  of  the 
consideration.  It  is  true  that  specific  performance  is  not 
a  matter  of  absolute  right,  but  this  is  no  case  for  the  ap- 
plication of  that  doctrine.  Where  there  are  circumstances 
of  oppression,  unfairness  or  advantage  taken,  a  court  of 
equity  will  not  specifically  enforce  an  unconscionable  bar- 
gain. But  the  object  of  courts  of  equity,  as  well  as  courts 
of  law,  is  the  enforcement  of  contracts  understandingly  en- 
tered into,  rather  than  their  evasion.  Ordinarily  the  specific 
performance  of  a  contract  to  convey  land  is  as  much  a  mat- 
ter of  course  as  an  action  of  damages  for  its  breach.  There 
is  no  charge  or  evidence  of  fraud  in  the  case.  The  parties 
were  competent  to  contract,  and  did  fairly  contract,  with 
each  other,  and  neither  side  ought  to  be  relieved  from  the 
agreement  on  the  ground  that  good  business  judgment  was 
not  used  in  entering  into  the  contract. 

In  this  case  the  vendor  makes  no  complaint  of  the  in- 
adequacy of  consideration,  and  can  make  none.  After  hav- 
ing sought  the  vendee  unsolicited,  made  a  contract  upon  his 
own  terms  and  received  half  the  purchase  price,  he  repudi- 
ated the  contract,  not  because  of  any  unfairness  or  inade- 
quacy of  consideration,  but  at  the  request  of  a  third  party, 
to  whom  he  at  once  conveyed  the  property  for  the  same 
consideration  for  which  he  had  sold  it  to  the  first  vendee. 
He  testifies  that  he  has  no  interest  in  the  property.     No 
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circumstances  are  shown  which  make  it  inequitable  that 
this  contract,  fairly  made,  should  not  be  enforced,  particu- 
larly when  the  relief  would  be  denied  to  complainant,  not 
for  the  benefit  of  the  vendor,  but  in  order  to  give  the  bene- 
fit of  the  alleged  unconscionable  bargain  to  a  third  person 
to  whom  the  vendor  has  conveyed  the  property  for  the  same 
inadequate  consideration.  A  decree  dismissing  the  bill 
would  simply  take  from  the  complainant  the  benefit  of  his 
contract  and  give  it  to  another  who  officiously  interfered 
and  induced  the  vendor  to  repudiate  his  agreement. 

It  is  urged  that  there  is  a  variance  between  the  allega- 
tions of  the  bill  and  the  proof,  in  that  appellant's  letter  of 
March  2  differs  from  the  exhibit  attached  to  the  bill.  No 
objection  was  made  to  this  letter  when  it  was  offered  in 
evidence,  and  the  objection  of  a  variance  cannot  now  be  en- 
tertained. Had  such  objection  been  urged  it  could  readily 
have  been  obviated  by  an  amendment  of  the  bill.  The  de- 
cree was  on  the  merits,  and  it  cannot  be  sustained  in  this 
court  on  the  ground  of  a  variance  in  the  proofs  which  was 
not  suggested  in  the  court  below.  Driver  v.  Ford,  90  111. 
595  J  Grundeis  v.  Hartzvell,  id.  324. 

The  vendor  having  repudiated  the  contract  and  put  it 
out  of  his  power  to  comply  with  its  terms  by  his  convey- 
ance to  a  third  party,  no  tender  by  complainant  was  nec- 
essary before  filing  his  bill.  Lyman  v.  Gedney,  114  111.  388; 
Boston  V.  Nichols,  47  id.  353. 

The  decree  will  be  reversed  and  the  cause  remanded  to 
the  superior  court  of  Cook  county,  with  directions  to  enter 
a  decree  in  conformity  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  zvith  directions. 

Scott  and  Carter,  J  J.,  dissenting. 
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Charles  L.  Bonney,  Appellant,  vs.  Thomas  S.  McClel- 
land, Appellee. 

Opinion  Hied  June  i8,  ipo8. 

1.  Notice — after  defendant  is  served  with  process  both  parties 
are  bound  to  take  notice  of  motions  not  requiring  special  notice. 
Due  process  of  law  requires  notice  to  the  defendant  that  a  suit  has 
been  brought  against  him,  but  after  he  is  served  with  process  both 
parties  are  bound  to  be  in  court,  and  are  charged  with  knowledge 
that  any  proper  order  or  motion  may  be  made  at  any  time,  in  the 
absence  of  a  rule  excusing  attendance  unless  notice  is  given. 

2.  Same — statute  does  not  require  notice  of  a  motion  to  advance 
cause  on  docket.  The  statute  does  not  require  notice  to  the  plaintiff 
of  a  motion  by  the  defendant  to  advance  the  cause  on  the  docket 
for  trial,  and,  in  the  absence  of  a  rule  of  court  to  the  contrary,  the 
court  may  grant  such  motion,  upon  a  proper  showing,  without  spe- 
cial notice  to  the  plaintiff  being  given. 

3.  Same — sending  notice  by  registered  letter  is  a  proper  method. 
The  sending  of  a  notice  by  registered  letter  is  a  proper  method  to 
be  adopted  by  the  defendant  to  give  notice  to  the  plaintiff  of  a  mo- 
tion to  advance  the  cause  on  the  docket  for  trial,  and  if  the  plain- 
tiff refuses  to  receive  the  registered  letters  containing  notice  of  the 
motion  and  of  the  order  granting  the  same,  the  court  may,  in  its 
discretion,  dismiss  the  case  for  want  of  prosecution  if  the  plaintiff 
fails  to  appear  when  the  case  is  called. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  R.  W.  Cli^Eord,  Judge,  pre- 
siding. 

Charles  L.  Bonney,  pro  se. 

Thomas  S.  McClelland,  pro  se. 

Mr.  Chie?  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

When  this  suit,  instituted  by  the  appellant  in  the  cir- 
cuit court  of  Cook  county  against  the  appellee,  was  called 
for  trial  on  December  11,  1906,  appellant  failed  to  appear, 
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and  the  suit  was  dismissed  by  the  court  at  his  cost  for  want 
of  prosecution.  Upon  an  appeal  to  the  Appellate  Court  for 
the  First  District  the  judgment  was  affirmed,  and  appellant 
prosecuted  his  further  appeal  to  this  court. 

The  suit  was  brought  in  trespass  on  the  case  for  an 
alleged  libel  and  plaintiff  filed  his  declaration  on  July  21, 
1906.  The  summons  was  served  on  the  defendant  on  Au- 
gust 23,  1906,  and  he  entered  his  appearance  on  August  28, 
1906.  A  plea  of  not  guilty  was  filed  on  August  30,  1906, 
and  on  October  20,  1906,  the  defendant  mailed  a  notice 
by  registered  letter  to  the  plaintiff  at  Jacksonville,  in  the 
State  of  Florida,  where  plaintiff  resided,  stating  that  he 
would  move  the  court  to  advance  the  cause  on  the  docket 
for  trial.  On  November  6,  1906,  the  letter  containing  the 
notice  was  returned  to  the  defendant,  marked :  "Refused. — 
Return  to  writer."  The  letter  was  handed  to  the  plaintiff 
at  the  post-office  at  Jacksonville,  Florida,  and  he  returned 
it  to  the  post-master,  stating  that  he  did  not  want  it  and 
would  not  sign  for  it.  On  November  22,  1906,  the  court, 
on  motion  of  the  defendant,  supported  by  affidavit  show- 
ing the  nature  of  the  suit  and  tending  to  show  that  the 
defendant  was  entitled  to  a  speedy  trial,  advanced  the  cause 
and  set  it  for  trial  on  December  11,  1906.  On  the  next 
day  after  the  entry  of  the  order  a  notice  was  mailed  by 
registered  letter  to  the  plaintiff  at  Jacksonville,  Florida, 
stating  that  the  order  had  been  entered  and  the  cause  placed 
on  the  trial  docket  for  December  11,  1906,  and  that  defend- 
ant would  try  the  cause  on  that  day.  The  letter  was  re- 
turned, marked  "Refused,"  with  an  endorsement  that  it  was 
offered  to  the  person  addressed  and  he  refused  to  take  it. 

Appellant,  who  appears  as  his  own  counsel,  says  that 
due  process  of  law  required  notice  to  him;  that  such  due 
process  excludes  notice  by  a  sealed  registered  letter;  that 
he  had  a  right  to  refuse  to  receive  a  notice  sent  in  that 
way,  and  that  in  the  absence  of  actual  notice  to  him  the 
circuit  court  was  without  jurisdiction  to  advance  the  cause 
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and  set  it  for  trial  on  December  ii,  1906.  The  positions 
assumed  are  not  correct.  Due  process  includes  notice  to  a 
defendant  of  an  action  commenced  against  him,  but  a  plain- 
tiff requires  no  notice  that  he  has  brought  a  suit.  When 
the  defendant  has  been  served  with  process  both  parties 
are  required  to  be  in  court  at  all  times  so  long  as  the 
action  is  pending  and  undisposed  of,  in  the  absence  of  a 
rule  of  the  court  excusing  attendance  unless  notice  has  been 
given.  The  statutes  require  notice  to  be  given  for  certain 
purposes,  but  there  is  no  statute  requiring  notice  of  a  mo- 
tion such  as  was  made  in  this  case.  The  record  contains  no 
rule  of  the  circuit  court  excusing  plaintiff  from  attending  to 
his  case  or  requiring  notice  of  the  motion,  and  after  service 
on  the  defendant  both  parties  were  bound  to  know  that  any 
proper  motion  or  order  in  the  case  might  be  made  at  any 
time.  Section  16  of  the  Practice  act  in  force  provided  that 
all  causes  should  be  tried  or  otherwise  disposed  of  in  the 
order  they  were  placed  on  the  docket,  unless  the  court  for 
good  and  sufficient  cause  should  otherwise  direct.  The 
court  had  power  to  make  the  order  and  the  plaintiff  is 
presumed  to  have  known  that  it  might  be  made.  Both 
parties  were  bound  to  take  notice  of  the  action  of  the  court 
and  no  special  notice  was  required.  (Massachusetts  MtUiuil 
Life  Ins.  Co.  v.  Kellogg,  82  111.  614;  Niehoff  v.  People, 
171  id.  243;  Domestic  Building  Ass.  v.  Nelson,  172  id. 
386;  Staunton  Coal  Co.  v.  Menk,  197  id.  369.)  Although 
the  record  contains  no  rule  of  court  requiring  notice,  all 
reasonable  effort  to  give  notice  to  the  plaintiff  was  made, 
and  the  method  adopted  was  a  proper  and  effectual  one 
for  the  purpose.  It  was  only  because  the  plaintiff  refused 
to  receive  the  notice  that  he  did  not  obtain  the  informa- 
tion contained  in  it,  if  he  was  ignorant  of  the  fact. 

Whether  the  court  should  make  the  order  rested  in 
sound  legal  discretion,  which  would  never  be  interfered 
with  except  for  manifest  abuse.  (Morrison  v.  Hedenberg, 
138  IlL  22 \   Staunton  Coal  Co.  v.  Menk,  supra.)     There 
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was  no  abuse  of  discretion  in  this  case,  and  when  the  plain- 
tiff failed  to  appear  at  the  time  set  for  trial  the  court  did 
right  in  dismissing  his  suit  for  want  of  prosecution. 
The  judgment  of  the  Appellate  Court  is  agirmed. 

Judgment  affirmed. 


Sarah  A.  Crau^,  Appellee,  vs.  The  Chicago  City  Rail- 
way Company,  Appellant. 

Opinion  Hied  June  i8,  ipo8. 

Street  raii^ways — it  is  negligence  to  start  car  before  passenger 
has  alighted.  After  a  street  car  has  stopped  at  a  street  intersec- 
tion upon  signal  by  a  passenger  it  is  the  duty  of  the  servants  of  the 
company  not  to  start  the  car  until  after  the  passenger  has  had  a 
reasonable  opportunity  to  alight,  and  it  is  negligence  to  start  the 
car  without  notice  to  the  passenger  while  she  is  in  the  act  of  alight- 
ing and  before  she  has  had  time  to  alight  in  safety.  {Chicago  City 
Railway  Co.  v.  Dinsmore,  162  111.  658,  distinguished.) 

Appeai^  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  R.  W.  CuFFOrd,  Judge,  pre- 
siding. 

W11.LIAM  J.  Hynes,  Samuei.  S.  Page,  and  Watson  J. 
Ferry,  for  appellant. 

ARN01.D  Tripp,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  the  ap- 
pellee, against  the  appellant,  in  the  circuit  court  of  Cook 
county,  to  recover  damages  alleged  to  have  been  sustained 
by  the  appellee  from  a  fall  occasioned  by  the  negligence  of 
the  appellant  while  alighting  from  one  of  the  appellant's 
electric  street  cars  upon  which  she  was  a  passenger,  at  the 
intersection  of  Sixty-third  street  and  Homan  avenue,  in  the 
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ty  of  Chicago,  on  the  i8th  day  of  April,  1903.  The  jury 
"turned  a  verdict  in  favor  of  the  appellee  for  the  sum  of 
1200,  which  has  been  affirmed  by  the  Appellate  Court  for 
le  First  District,  and  the  street  car  company  has  prose- 
ited  a  further  appeal  to  this  court. 

The  appellant  relies  upon  two  grounds  for  a  reversal  in 
lis  court:  First,  the  refusal  of  the  court,  upon  the  mo- 
on of  the  appellant,  to  take  the  case  from  the  jury  at  the 
ose  of  all  the  evidence ;  and  second,  the  action  of  the  court 
i  giving  to  the  jury  appellee's  first  instruction,  which  in- 
>rmed  the  jury  that  if  they  believed,  from  the  evidence, 
lat  plaintiff  signaled  to  the  conductor  to  stop  the  car,  and 
lat  the  car  was  stopped,  and  that  plaintiff,  while  the  car 
as  at  a  standstill,  started  to  get  off,  and  while  she  was 
I  that  act,  without  notice  to  her,  the  car,  at  the  signal  of 
le  conductor,  started  with  a  jerk  before  she  had  time  to 
light,  and  that  she  did  not  have  a  reasonable  opportunity 
>  alight  before  the  car  was  started,  and  that  by  reason 
lereof,  while  she  was  in  the  exercise  of  reasonable  care 
)r  her  own  safety,  she  was  thrown  down  and  injured,  de- 
indant  was  liable. 

The  evidence  of  appellee  tended  to  establish  that  she 
K>k  passage  upon  one  of  appellant's  electric  street  cars  in 
le  down-town  district  of  the  city  for  her  home  upon  the 
>uth  side,  situated  near  the  intersection  of  Sixty-third 
reet  and  Homan  avenue ;  that  as  the  car  approached  Ho- 
lan  avenue,  running  west  upon  Sixty-third  street,  the  ap- 
jllee  signaled  the  conductor  to  stop  the  car;  that  the  car 
opped  upon  the  west  side  of  Homan  avenue,  and  the  ap- 
^llee,  with  her  umbrella  and  suit  case  in  hand,  started  to 
ave  the  car ;  that  as  she  stepped  upon  the  lower  rear  step 
pon  the  north  side  of  the  car,  and  before  she  had  time  to 
;ach  the  ground,  the  street  being  unpaved,  upon  the  signal 
i  the  conductor  the  car  was  suddenly  started  and  she  was 
irown  to  the  ground  and  injured.  The  evidence  of  the 
[>pellant  tended  to  show  that  the  appellee  reached  the  street 
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in  safety,  after  which,  in  attempting  to  pass  in  the  rear  of 
the  car  from  which  she  had  alighted,  she  tripped  and  fell, 
and  that  the  appellant  was  not  in  any  way  responsible  for 
her  injury.  This  court  cannot  weigh  the  evidence,  and  as 
there  is  evidence  in  the  record  fairly  tending  to  support  the 
appellee's  cause  of  action  it  is  bound  by  the  judgment  of 
the  Appellate  Court  as  to  the  facts,  and  under  the  law  is 
required  to  hold  that  the  trial  court  did  not  err  in  refusing 
to  take  the  case  from  the  jury. 

The  criticism  made  upon  the  appellee's  first  instruction 
is,  that  the  court  therein  treated  the  question  of  the  Bppd- 
lant's  negligence  as  one  of  law  when  the  question  should 
have  been  treated  as  one  of  fact  and  submitted  to  the  jury. 
The  general  rule  is  that  negligence  is  a  question  of  fact. 
If,  however,  the  conclusion  of  negligence  necessarily  results 
from  a  given  statement  of  facts,  the  court  may  say  to  the 
jury^  as  a  matter  of  law,  that  such  facts  establish  negli- 
gence. (Chicago  and  Iowa  Railroad  Co.  v.  Lane,  130  111. 
116;  Chicago  and  Eastern  Illinois  Railroad  Co,  v.  O'Con- 
nor ^  119  id.  586;  Hoehn  v.  Chicago,  Peoria  and  St.  Louis 
Raihvay  Co.  152  id.  223.)  Under  the  repeated  rulings  of 
this  court  it  was  the  duty  of  the  appellant,  upon  the  request 
of  the  appellee,  to  stop  its  car  at  the  intersection  of  Sixty- 
third  street  and  Homan  avenue  to  enable  the  appellee  to 
leave  the  car,  and,  after  the  car  had  stopped,  not  to  start 
it  until  the  appellee  had  an  opportunity  to  alight  therefrom 
in  safety,  and  it  was  negligence  on  the  part  of  the  appel- 
lant to  suddenly  start  the  car  before  appellee  had  alighted 
therefrom.  {Chicago  City  Railway  Co.  v.  Mumford^  97 
DL  560 ;  Chicago  West  Division  Raikvay  Co.  v.  MuHs,  105 
id,  63 ;  Chicago  and  Alton  Railroad  Co.  v.  Arnol,  144  id. 
261 ;  North  Chicago  Street  Railroad  Co.  v.  Cook,  145  id. 
,551.)  Upon  the  hypothesis  that  the  facts  stated  in  said 
instruction  were  true, — and  the  jury  were  required  to  find, 
from  the  evidence,  they  were  true, — we  think  the  conclu- 
sion of  law  necessarily  followed  that  appellant  was  guilty 
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of  negligence,  and  that  the  court  did  not  err  in  giving  to 
the  jury  said  instruction. 

In  Chicago  City  Railway  Co.  v.  Dinsmore,  162  111.  658, 
the  giving  of  an  instruction  similar  to  the  instruction  given 
in  this  case  was  held,  under  the  facts  of  that  case,  to  be 
reversible  error.  The  facts  in  that  case  were  different  from 
those  of  the  case  at  bar. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  ofRrmed. 


Paul  Brauer,  Admr.,  Appellee,  vs.  Henry  D.  Laughun, 

Appellant. 

Opinion  Hied  June  18,  ipo8. 

Equity — averments  tvithout  proof  do  not  justify  equity  in  re- 
taining jurisdiction.  If  every  averment  which  would  authorize  a 
court  of  equity  to  take  jurisdiction  of  a  bill  to  establish  a  trust  and 
for  accounting  is  found  by  the  court  to  be  not  proved,  the  fact  that 
the  proof  shows  complainant  has  a  leg^l  demand  against  defendant 
for  money  loaned  does  not  justify  the  court  in  retaining  jurisdic- 
tion and  entering  a  money  decree,  no  reason  appearing  why  the 
remedy  at  law  is  not  complete  and  adequate. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Lockwood  Honore, 
Judge,  presiding. 

The  substance  of  the  pleadings  and  decree  necessary  to 
a  decision  of  this  case  is  as  follows : 

Sarah  Eden  filed  her  bill  in  chancery  in  the  circuit  court 
of  Cook  county,  against  appellant,  for  specific  performance 
of  a  contract  alleged  to  have  been  made  between  appellant 
and  complainant  in  the  bill,  and  for  an  accounting.  The  bill 
alleged  that  the  Northern  Hotel  Company,  a  corporation, 
with  a  capital  stock  of  $700,000,  constructed  the  Great 
Northern  Hotel,  in  the  city  of  Chicago,  and  opened  the 
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same  on  the  15th  of  June,  1892;  that  upon  the  completion 
of  the  hotel  said  corporation  leased  it  to  William  S.  Eden, 
husband  of  complainant,  to  be  occupied  and  operated  as  a 
hotel  for  a  period  of  twenty  years;  that  said  William  S. 
Eden  furnished  and  equipped  said  hotel  and  managed  and 
operated  the  same  until  in  1899,  when  complainant  acquired 
400  shares  of  the  capital  stock  of  said  Northern  Hotel  Com- 
pany; that  for  a  number  of  years  she  owned  532  of  the 
7000  shares  of  the  capital  stock  of  said  corporation;  that 
about  December,  1899,  complainant  was  informed  appellant 
proposed  to  her  husband  that  they  purchase  a  majority  of  the 
stock  of  said  corporation  for  the  purpose  of  enabling  them 
to  control  its  management,  believing  it  to  be  a  good  invest- 
ment; that  appellant  pretended  at  the  time  that  he  would 
advance  $150,000  to  enable  complainant,  through  her  hus- 
band and  agent,  to  purchase  outstanding  stock  of  the  North- 
ern Hotel  Company,  which  was  selling  at  from  thirty-five  to 
fifty-five  per  cent  of  its  face  value;  that  the  complainant, 
through  her  husband  and  agent,  with  the  assistance  of  ap- 
pellant, purchased  about  4000  shares  of  the  stock  in  addi- 
tion to  what  the  complainant  already  held,  with  moneys 
furnished  by  complainant  and  appellant;  that  said  stock 
was  taken  in  the  name  of  appellant ;  that  complainant's  in- 
terest in  it  was  one-half  and  that  appellant  was  to  hold  the 
said  one-half  in  trust  for  her,  and  that,  relying  upon  the 
representations  of  appellant,  complainant  assigned  to  appel- 
lant all  the  stock  she  owned  before  the  agreement  was  en- 
tered into  between  them,  which  stock  appellant  also  agreed 
to  hold  in  trust  for  complainant.  The  bill  alleges  that  in- 
stead of  the  appellant  paying  out  $150,000  for  stock,  as  he 
agreed  to,  he  did  not  pay  to  exceed  one-half  that  amount; 
that  at  the  time  complainant  assigned  her  stock  to  appellant 
they  entered  into  an  agreement,  which  was  not  reduced  to 
writing,  that  the  complainant  should  assign  to  appellant  all 
stock  in  her  name  and  cause  to  be  remised  to  the  Northern 
Hotel  Company  the  lease  made  to  William  S.  Eden,  and  to 
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be  transferred  to  said  Northern  Hotel  Company,  free  and 
clear  of  encumbrance,  all  the  furnishings  and  equipment  in 
and  about  the  hotel,  and  in  addition  complainant  should  fur- 
nish such  sums  of  money  as  she  was  able  to  furnish  toward 
the  purchase  of  said  stock,  and  appellant  agreed  to  furnish 
$150,000  to  be  used  in  the  purchase  of  stock,  including  the 
stock  owned  by  complainant;    that  all  the  stock  so  pur- 
chased should  be  placed  in  the  name  of  appellant  on  the 
books  of  the  company  for  the  purpose  of  securing  and  main- 
taining control  and  management  of  the  corporation  and  its 
affairs,  said  stock  to  be  owned  one-half  by  complainant  and 
one-half  by  appellant    The  bill  further  alleges  that  in  con- 
formity with  the  agreement  complainant  transferred  to  ap- 
pellant, in  trust,  the  stock  held  by  her,  caused  the  lease  to 
be  remised  to  the  corporation  and  the  furniture  and  equip- 
ment to  be  transferred  to  it,  and  in  addition  thereto  ad- 
vanced large  sums  of  money,  to-wit,  $30,000,  in  and  about 
purchasing  said  stock,  until  4000  shares,  in  addition  to  that 
owned  by  complainant,  had  been  purchased  by  her  and  ap- 
pellant;  that  all  of  said  stock  was  purchased  in  the  name 
of  appellant  and  transferred  to  him  on  the  books  of  the  cor- 
poration.    It  is  further  alleged  that  afterwards  appellant 
wrongfully  discharged  complainant's  husband  from  the  po- 
sition of  manager  of  the  hotel,  took  possession  and  control 
thereof  himself  and  began  to  sell  and  negotiate  sales  of  the 
stock  alleged  to  be  held  in  trust,  to  various  parties,  and  to 
negotiate  loans  by  using  the  stock  as  collateral  security; 
that  all  of  these  things  had  been  done  without  the  consent 
of  complainant  and  the  moneys  received  by  appellant  there- 
from were  used  by  him  for  his  private  purposes,  and  that 
appellant  refused  to  account  to  complainant  for  any  of  said 
moneys.    The  bill  prayed  that  appellant  be  required  by  the 
decree  of  the  court  to  specifically  perform  the  agreement 
between  him  and  complainant;   that  he  be  required  to  ac- 
count to  complainant  for  the  stock  sold  by  him  and  the  pro- 
ceeds thereof,  also  the  stock  remaining  in  his  hands,  and 
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that  he  be  decreed  to  transfer  and  deliver  to  complainant 
her  share  of  said  stock  so  held  by  him  in  trust  for  her,  and 
in  all  other  respects  to  perform  his  said  agreement. 

Appellant  answered  the  bill,  denying,  specifically,  sub- 
stantially all  its  material  allegations,  and  averring  that  in 
November  or  December,  1899,  ^^  ^^^  solicitation  of  Wil- 
Ham  S.  Eden,  husband  of  complainant,  he  agreed,  on  certain 
conditions,  to  buy  a  majority  of  the  stock  of  the  Northern 
Hotel  Company  if  it  could  be  purchased  at  prices  he  thought 
it  worth;  that  appellant  proposed  to  install  in  the  Great 
Northern  Hotel  an  assistant  manager  who  would  loan  him 
$30,000,  but  that  William  S»  Eden  objected  to  an  assist- 
ant manager  and  proposed  to  the  appellant  to  procure  from 
his  (Eden's)  friends  a  loan  to  appellant  of  $30,000;  that 
thereupon  Eden  did  procure  from  certain  of  his  friends  a 
loan  to  appellant,  the  amount  of  which  appellant  is  unable 
to  state,  "for  the  reason  that  the  checks  for  said  sums  were 
to  be  vouchers  to  the  said  persons  loaning  the  said  money, 
and  this  defendant  has  been  unable  to  obtain  them,  and  so 
far  as  this  defendant  knows  the  said  sums  are  still  due  to 
said  persons  so  loaning  the  money."  The  answer  further 
avers  that  appellant,  with  his  own  money  and  the  money 
so  borrowed,  purchased  a  sufficient  number  of  the  shares  of 
stock  to  answer  his  purposes,  and  that  the  purchases  made 
by  him  included  the  stock  held  by  the  Edens.  The  answer 
avers  that  all  the  stock  purchased  by  appellant  was  paid  for 
by  him,  on  his  account  and  for  his  own  purposes,  and  de- 
nies that  he  holds  said  stock,  or  any  part  of  it,  in  trust  for 
complainant  or  that  she  has  any  interest  in  it. 

The  evidence  was  heard  before  the  chancellor,  and  at 
its  conclusion  an  interlocutory  decree  was  entered  June  4, 
1904,  finding  that  appellant  and  Sarah  Eden  did  not  enter 
into  an  oral  contract,  as  set  out  in  the  bill  of  complaint; 
that  appellant  did  not  agree  to  a3sign  to  Sarah  Eden  one- 
half  the  stock  he  might  thereafter  purchase  of  the  Northern 
Hotel  Company,  and  that  appellant  was  the  owner  of  all 
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the  stock  of  said  corporation  purchased  by  him ;  that  com- 
plainant, Sarah  Eden,  had  no  interest  therein.  Said  decree 
further  finds  that  appellant  was  indebted  to  Sarah  Eden  in 
certain  sums  of  money,  the  aggregate  of  which  should  be 
determined  thereafter,  and  that  said  indebtedness  was  in- 
curred in  the  following  manner:  Sarah  Eden  was  the 
owner  of  all  but  two  of  the  shares  of  stock  in  a  corporation 
known  as  the  Great  Northern  Baths ;  that  said  corporation 
earned  considerable  money,  and  instead  of  turning  it  over 
to  Sarah  Eden  as  dividends,  notes  of  the  corporation  were 
given  to  her,  and  the  money  which  was  due  her  was  left  in 
the  control  of  her  husband,  William  S.  Eden;  that  said 
William  S.  Eden  made  a  series  of  loans  of  said  money  to 
appellant  for  the  purpose  of  assisting  him  to  buy  stock  of 
the  Northern  Hotel  Company;  that  appellant  was  informed 
that  the  money  loaned  to  him  was  the  money  of  Sarah  Eden 
and  accepted  it  as  such,  and  that  Sarah  Eden  was  informed 
that  her  said  money  was  loaned  to  the  appellant  and  acqui- 
esced in  and  ratified  the  transaction,  so  that  the  relation  of 
debtor  and  creditor  was  established  between  appellant  and 
Sarah  Eden. 

Appellant  objected  to  the  entry  of  the  said  decree  and 
moved  the  court  to  dismiss  the  bill  on  the  ground  that  the 
complainant  failed  to  prove  her  allegations  and  had  failed 
to  establish  any  ground  for  equitable  relief.  The  prayer  of 
the  bill  was  amended  before  the  decree  was  entered,  by  Ifcavc 
of  the  court,  by  adding  to  it  a  prayer  that  appellant  also  be 
ordered  to  account  to  complainant  for  the  moneys  advanced 
by  her  for  the  purchase  of  the  stock  of  said  Northern  Hotel 
Company.  Upon  the  entry  of  said  decree  appellant  moved 
the  court  to  refer  the  cause  to  a  master  in  chancery  as  to 
the  matter  of  accounting,  but  the  court  denied  this  motion, 
and  on  December  21,  1904,  entered  what  is  called  a  supple- 
mental interlocutory  decree,  which  is  substantially  like  the 
first  decree  entered  in  so  far  as  it  affects  the  parties  to  this 
litigation.    In  this  decree  it  was  ordered  that  Sarah  Eden 
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have  and  recover  from  appellant  whatever  amount  might  be 
found  due  and  owing  from  him  to  her  on  account  of  ad- 
vancements and  loans  made  to  appellant  by  Sarah  Eden  in 
and  about  the  purchase  of  stock  by  appellant  in  the  North- 
em  Hotel  Company,  said  amount  to  be  ascertained  from  the 
evidence  theretofore  taken  in  the  cause  and  from  such  other 
evidence  as  might  be  necessary  to  determine  the  correct 
amount  due  Sarah  Eden.  On  the  27th  of  January,  1905, 
a  decree  was  entered  by  the  court  finding  that  appellant  was 
indebted  to  Sarah  Eden  for  moneys  loaned  by  her  to  him 
for  the  purchase  of  said  stock,  with  interest  thereon,  in  the 
aggregate  sum  of  $31,905.09.  In  this  decree  it.  was  ordered 
by  the  court  that  the  respective  parties  file  their  objections 
and  exceptions  to  the  findings  made  in  and  by  said  decree, 
if  they  saw  fit,  within  twenty  days  from  the  date  of  its 
entry,  and  in  default  thereof  a  decree  would  be  entered  in 
accordance  with  said  findings.  On  March  9,  1905,  a  final 
decree  was  entered  overruling  the  objections  and  exceptions 
of  appellant  and  Sarah  Eden  to  the  findings  in  the  former 
decree. and  ratifying  and  confirming  all  the  findings  and 
conclusions  of  law  and  fact  contained  in  said  decree.  In 
the  said  final  decree  it  was  ordered  that  the  complainant, 
Sarah  Eden,  have  and  recover  of  the  appellant  said  sum  of 
$31,905.09  theretofore  found  due  from  him  to  her,  together 
with  interest  on  said  sum  at  the  rate  of  five  per  cent  per 
annum  from  January  30,  1905.  In  this  decree  it  was  re- 
cited that  Sarah  Eden  died  January  15,  1905,  and  that  Paul 
Brauer  had  been  duly  appointed  and  had  qualified  as  ad- 
ministrator of  her  estate,  and  it  was  ordered  that  said  ad- 
ministrator be  substituted  as  complainant  in  the  bill  and 
that  the  cause  proceed  in  his  name  as  administrator  of  the 
estate  of  Sarah  Eden,  deceased.  From  that  decree  appel- 
lant prosecuted  an  appeal  to  the  Appellate  Qnirt  for  the 
First  District.  That  court  affirmed  the  decree  of  the  cir- 
cuit court,  and  appellant  has  prQsecuted  a  further  appeal  to 
this  coiut. 
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D^REES,  Brace  &  Ritter,  and  Randolph  Laughun, 
for  appellant. 

LONGENECKER  &  LONGENECKER,  and  WlLlrlAM  J.  CaND- 

WSH,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

In  our  opinion,  assuming  the  facts  found  by  the  decrees 
of  the  court  to  be  correct,  the  case  made  by  the  proof  is  not 
one  that  calls  for  or  authorizes  equitable  relief.  AH  the 
allegations  of  the  bill  that  authorized  a  court  of  equity  to 
take  jurisdiction  of  the  case  for  the  purpose  of  granting  the 
relief  prayed  were  found  by  the  chancellor  to  be  untrue. 
The  bill,  on  its  face,  made  a  case  authorizing  a  court  of 
equity  to  take  jurisdiction,  but  the  case  made  by  the  proof 
was  one  wherein  the  complainant  had  a  complete  and  ade- 
quate remedy  at  law,  and  was  entitled  to  no  relief  under 
the  allegations  of  her  bill  which  authorized  a  court  of  equity 
to  take  cognizance  of  it.  The  court  found  that  there  was 
no  trust  relation  existing  between  appellant  and  Sarah  Eden 
with  reference  to  the  stock  in  controversy;  that  appellant 
bought  said  stock  for  himself  and  that  Sarah  Eden  had  no 
interest  therein.  She  was  not  entitled  to  any  of  said  stock 
nor  to  an  accounting  for  the  proceeds  of  any  of  it  sold  or 
disposed  of  by  appellant.  The  finding  was  that  appellant 
owed  Sarah  Eden  a  sum  of  money  loaned  him  by  her,  and 
a  money  decree  was  entered  against  him  for  the  amount  the 
court  found  he  was  indebted  to  Sarah  Eden  on  account  of 
money  borrowed. 

The  rule  is  well  understood  that  a  party  cannot  resort 
to  equity  for  relief  when  he  has  a  complete  and  adequate 
remedy  at  law.  This  rule  is  not  disputed  by  appellee,  but 
it  is  contended  that  as  the  bill  to  which  appellant  filed  an 
answer  contained  allegations  which,  if  sustained,  entitled 
complainant  therein  to  equitable  relief,  the  court  properly 
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retained  the  bill,  and,  notwithstanding  the  pr<X)f  failed  to 
sustain  the  allegations  upon  which  complainant  relied  for 
equitable  relief  but  did  show  that  appellant  was  indebted  to 
Sarah  Eden  for  money  borrowed,  the  court  properly  re- 
tained the  bill  and  entered  a  decree  in  favor  of  the  com- 
plainant therein,  and  against  appellant,  for  the  amotmt  of 
money  so  found  due,  notwithstanding  a  recovery  might 
have  been  had  in  an  action  at  law.  In  Toledo,  St.  Louis 
and  New  Orleans  Railroad  Co.  v.  Railway  Co.  208  III.  623, 
this  court  said  (p.  632)  :  "While  it  is  true  that  a  court  of 
equity  which  has  jurisdiction  of  a  cause  by  reason  of  the 
existence  of  some  ground  of  equitable  jurisdiction,  for  the 
purpose  of  doing  complete  justice  between  the  parties,  may, 
in  addition  to  the  equitable  relief,  afford  relief  of  a  charac- 
ter which  in  the  first  instance  is  only  obtainable  in  a  suit  at 
law,  still,  to  authorize  relief  of  the  latter  character,  some 
special  and  substantial  ground  of  equitable  jurisdiction 
must  be  alleged  in  the  bill  and  proved  upon  the  hearing. 
Mere  statements  in  a  bill  upon  which  the  chancery  juris- 
diction might  be  maintained  but  which  are  not  proved  will 
not  authorize  a  decree  upon  such  parts  of  the  bill  as,  if 
standing  alone,  would  not  give  the  court  jurisdiction."  The 
Supreme  Court  of  the  United  States  said  in  Dowell  v. 
Mitchell,  105  U.  S.  430 :  "The  rule  is,  that  where  a  cause 
of  action  cognizable  at  law  is  entertained  in  equity  on  the 
ground  of  some  equitable  relief  sought  by  the  bill,  which 
it  turns  out  cannot,  for  defect  of  proof  or  other  reason,  be 
granted,  the  court  is  without  jurisdiction  to  proceed  further, 
and  should  dismiss  the  bill  without  prejudice," — citing  au- 
thorities. In  Carlson  v.  Koerner,  226  111.  15,  this  court  said 
(p.  21)  :  "The  mere  allegation  of  irreparable  injury,  while 
it  may  be  sufficient  to  give  a  court  of  equity  jurisdiction 
upon  the  face  of  the  bill,  is  not  sufficient  upon  the  final  hear- 
ing unless  sustained  by  proof."  This  rule  is  sustained  also 
by  16  Cyc.  iii,  Tiernan  v.  Granger,  65  111.  351,  and  cases 
cited  by  the  court  in  Toledo,  St.  Louis  and  New  Orleans 
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Railroad  Co.  v.  Railway  Co.  supra,  and  which  need  not  be 
again  here  cited. 

No  reason  appears,  either  from  the  proof  or  decree,  why 
the  remedy  of  Sarah  Eden  was  not  as  complete  and  ade- 
quate in  a  proceeding  at  law  as  in  a  suit  in  equity.  The 
decree  finds  that  the  money  loaned  by  her  to  appellant  was 
loaned  by  her  husband,  acting  as  her  agent,  and  it  is  not 
contended  that  they  did  not  have  full  and  complete  knowl- 
edge of  the  matter  and  of  the  amounts.  In  fact,  the  proof 
shows  that  the  evidence  by  which  this  claim  was  held  to  be 
established  was  furnished  by  the  books  and  accounts  kept 
under  the  direction  and  by  the  agent  of  William  S.  Eden, 
and  they  were  in  his  and  his  wife's  possession  at  the  time 
the  proof  was  heard  in  this  case.  According  to  the  proof 
as  found  by  the  court  the  transaction  was  a  simple  loan 
without  security,  by  way  of  a  lien  created  against  property 
or  otherwise.  No  reason  exists  why  a  judgment  could  not 
have  been  as  readily  obtained  in  an  action  at  law  as  in  a 
suit  in  equity,  nor  is  it  perceived  why  a  judgment  in  a  court 
of  law  would  not  be  as  efficacious  as  a  money  decree  in  a 
court  of  chancery.  "Where  compensation  in  money  will 
afford  a  party  complete  and  efficient  relief  the  law  is  usually 
adequate  for  that  purpose,  and  plaintiff  will  be  relegated 
thereto  if  the  legal  remedy  is  unimpeded.  Thus,  general 
assumpsit  or  the  common  counts  having  at  an  early 
date  been  adapted  to  the  enforcement  of  equitable  demands 
on  equitable  basis  of  compensation,  must  be  resorted  to 
where  available.  This  is  true  even  where  plaintiff  claims  a 
specific  fund,  or  a  part  of  a  specific  fund,  which  defendant 
has  received,  provided  no  further  equity  exists."  i6  Cyc. 
45.  See,  also,  Crane  v.  Lord,  loi  111.  41,  and  Ramsay  v. 
Clinton  County,  92  id.  225. 

The  recovery  here  allowed  is  upon  a  purely  legal  de- 
mand, and  if  an  action  had  been  brought  at  law,  either  of 
the  parties  would  have  been  entitled  to  a  jury  on  the  trial. 
Courts  will  not  permit  parties  to  sue  in  chancery,  and  upon 
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failure  to  establish  any  basis  for  equitable  relief  have  the 
bill  retained  for  the  purpose  of  a  recovery  upon  a  purely 
legal  demand.  To  allow  this  to  be  done  would  be  to  de- 
prive the  defendant  of  his  constitutional  right  of  trial  by 
jury.  We  said  in  County  of  Cook  v.  Davis,  143  111.  151, 
(p.  154)  :  "Where  a  court  of  law  is  competent  to  afford 
an  adequate  and  ample  remedy,  courts  of  equity  will  remit 
the  parties  to  the  courts  of  law,  where  the  right  of  trial  by 
jury  is  secured  to  them.  In  such  cases  either  party  has  a 
right  to  demand  that  the  matter  of  the  defendant's  liability- 
be  submitted  to  a  jury  according  to  the  course  of  the  com- 
mon law,  and  unless  some  special  and  substantial  ground 
of  equity  jurisdiction  be  alleged,  and,  if  necessary,  proved, 
such  as  that  a  lien  exists  for  the  money  demand  which  can 
not  be  adequately  enforced  at  law,  or  that  discovery  is  nec- 
essary to  a  recovery  by  complainant,  or  other  like  equitable 
considerations  affecting  the  adequacy  of  the  remedy  at  law, 
courts  of  equity  will  decline  to  interfere.  These  principles 
are  familiar  to  every  lawyer,  and  have  frequently  received 
approval  in  this  court. — Taylor  v.  Turner,  87  Ilh  296 ;  Vic- 
tor  Scale  Co.  v.  ShurtlefF,  81  id.  313;  Gore  v.  Kramer,  117 
id.  176;  Buzzard  v.  Houston,  119  U.  S.  347;  Russell  v. 
Clark,  7  Cranch,  69."  We  have  held  that  a  court  of  chan- 
cery has  power,  where  any  equitable  conditions  exist  au- 
thorizing it,  in  order  to  do  complete  justice  between  the 
parties,  to  enforce  legal  as  well  as  equitable  rights,  but  the 
equitable  conditions  authorizing  it  depend  upon  the  proof 
and  not  upon  the  bare  allegations  of  the  bill. 

Sarah  Eden  having  failed  to  prove  any  allegation  of  her 
bill  which  authorized  a  court  of  equity  to  take  cognizance 
of  it,  the  chancellor  erred  in  retaining  it  for  the  purpose  of 
enforcing  purely  legal  rights. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  L.  Murphy,  Appellee,  vs.  The  Evanston  Electric 
Railway  Company  et  al.  Appellants. 

Opinion  filed  June  i8,  ipo8. 

1.  Pleading — what  is  not  a  variance  as  respects  place  of  injury. 
An  averment  in  the  declaration,  in  a  suit  against  a  street  railway 
company,  that  the  accident  occurred  while  plaintiff  was  driving  in 
a  certain  street  "at  or  near  the  track  of  defendant's  said  railway," 
authorizes  proof  that  he  was  driving  longitudinally  upon  the  track. 

2.  Instructions — when  instruction  has  no  basis  in  the  evidence. 
In  an  action  for  injuries  caused  by  defendant's  street  car  having 
struck  plaintiff's  wagon  from  the  rear,  testimony  by  the  conductor, 
who  did  not  see  the  wagon  until  he  stepped  from  the  rear  of  the 
car  after  the  crash,  that  he  saw  the  wagon  about  fifty  feet  from 
him,  "going  kind  of  across  the  street  like,  towards  the  north  side 
of  the  street,"  affords  no  basis  for  an  instruction  framed  upon  the 
hypothesis  that  plaintiff  drove  in  front  of  the  car  suddenly. 

3.  Evidence — when  evidence  as  to  speed  of  car  is  not  errone- 
ously admitted.  Testimony  by  a  witness  that  he  got  on  the  street 
car  some  five  blocks  from  the  place  where  it  struck  the  plaintiff's 
wagon;  that  the  car  started  fast;  that  it  stopped  two  or  three 
blocks  farther  on  and  then  started  again  and  continued  at  fast  speed 
until  the  collision  occurred,  is  not  erroneously  admitted,  although 
it  shows  an  intervening  stop,  as  it  also  shows  that  the  fast  speed 
continued  up  to  the  time  of  the  accident. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  L.  Heai,y,  Judge, 
presiding. 

John  A.  Rose,  and  Frank  L.  Kriete,  (W.  W.  Gur- 
LEY,  of  counsel,)  for  appellants. 

Carleton  H.  Pendi^eton,  Frank  R.  Grover,  and 
Ela,  Grover  &  Graves,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 
John  L.  Murphy,  the  appellee,  sued  the  appellants  in  an 
action  on  the  case  for  personal  injuries  received  in  a  col- 
lision between  a  street  car  of  the  appellants  and  a  one- 
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horse  wagon  which  the  appellee  was  driving  on  the  track 
of  appellants'  street  railroad.  The  collision  occurred  after 
dark,  about  eight  o'clock  in  the  evening  of  March  21,  1903. 
The  appellee  was  driving  east  on  the  east-bound  track  of 
the  street  railroad  and  was  overtaken  and  run  into  by  the 
car.  The  trial  resulted  in  a  verdict  for  the  plaintiff,  fix- 
ing his  damages  at  $5000.  After  requiring  a  remittitur  of 
$1500  the  court  overruled  a  motion  for  a  new  trial  and  ren- 
dered judgment  against  the  defendants  for  $3500.  On  ap- 
peal the  Branch  Appellate  Court,  after  requiring  a  further 
remittitur  of  $1000,  affirmed  the  judgment  as  to  the  re- 
mainder, and  the  appellants  have  appealed  to  this  court. 

The  errors  urged  are  a  variance  between  the  evidence 
and  the  declaration,  the  refusal  of  an  instruction  asked  by 
the  defendants  and  the  admission  of  certain  evidence. 

The  declaration  consisted  of  two  counts,  the  first  of 
which  appellants  say  in  their  brief  was  ruled  out  of  the  case 
by  the  trial  court.  The  second  count,  in  stating  the  place 
of  the  accident,  avers  that  the  plaintiff  was  driving  upon 
Central  street,  "at  or  near  the  tracks  of  defendants'  said 
railway."  The  evidence  is  that  he  was  driving  longitudi- 
nally upon  the  track.  This  is  the  alleged  variance,  and  the 
objection  is  not  well  taken.  "On  the  track"  is  more  lim- 
ited than  "at  the  track,"  but  the  latter  expression  includes 
the  former. 

The  refused  instruction  is  as  follows : 

"If  the  jury  believe,  from  the  evidence,  under  the  in- 
structions of  the  court,  that  in  approaching  the  place  in 
question  the  car  was  being  operated  with  ordinary  care,  and 
that  the  plaintiff  drove  in  the  way  of  the  car  so  suddenly 
that  the  motorman  had  no  such  notice  of  any  danger  to  the 
plaintiff  as  to  give  him  an  opportunity  to  avoid  the  danger 
by  exercise  of  such  presence  of  mind  and  of  such  ordinary 
care  as  is  to  be  expected  from  a  man  of  ordinary  coolness 
and  prudence  under  such  circumstances  as  were  then  sur- 
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rounding  him,  then  the  court  instructs  the  jury  to  find  the 
defendants  not  guilty." 

There  was  no  evidence  on  which  to  base  this  instruc- 
tion. The  motorman  did  not  testify  at  the  trial.  No  wit- 
ness except  the  plaintiff  saw  the  wagon  immediately  before 
the  collision.  The  conductor  was  in  the  back  part  of  the 
car  and  did  not  see  the  wagon  until  after  the  crash  and 
after  he  had  got  off  the  rear  end  of  the  car.  Then  he  says 
he  saw  the  wagon  about  fifty  feet  or  more  from  him,  "go- 
ing kind  of  across  the  street  like,  toward  the  north  side  of 
the  street."  This  evidence  has  no  tendency  to  prove  that 
the  plaintiff  drove  in  the  way  of  the  car  suddenly. 

The  plaintiff  was  permitted,  over  defendants'  objection, 
to  prove  that  the  street  outside  the  street  railroad  track  was 
unpaved,  rough,  uneven  and  could  not  be  driven  over.  It 
was  competent  to  show  the  condition  of  the  roadway  out- 
side the  tracks  as  affecting  the  care  of  the  plaintiff  in  his 
driving  upon  the  street  and  track. 

A  witness  for  the  plaintiff  testified  that  he  got  on  the 
car  five  blocks  west  of  the  place  where  the  accident  occurred 
and  the  car  started  fast ;  that  it  stopped  two  or  three  blocks 
west  of  the  place  of  the  accident  and  then  started  again, 
and  continued  at  fast  speed  until  the  collision  occurred.  It 
is  objected  that  the  evidence  of  the  speed  of  the  car  several 
blocks  from  the  accident  had  no  tendency  to  prove  what  its 
speed  was  at  and  shortly  before  the  time  of  the  accident. 
The  testimony  of  the  witness,  it  is  true,  shows  an  interven- 
ing stop,  but  it  also  shows  that  the  fast  rate  of  speed  con- 
tinued up  to  the  time  of  the  accident,  and  we  do  not  think 
it  was  erroneous  to  admit  it. 

No  other  errors  are  argued.  The  judgment  of  the 
Branch  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rei  Oliva  Nourie  et  al.  Appellants,  vs. 
Drainage  District  No.  3  of  the  Town  of  Beaver, 
Appellee, 

Opinion  Hied  June  18,  ipo8. 

1.  Appeals  and  errors — the  aMdavits  heard  on  ride  nisi  in  quo 
warranto  must  be  saved  by  bill  of  exceptions.  The  affidavits  heard 
in  support  of  the  issues  under  a  rule  nisi  to  show  cause  why  an  in- 
formation in  the  nature  of  quo  warranto  should  not  be  filed,  must 
be  saved  by  a  bill  of  exceptions,  and  in  the  absence  of  a  bill  of  ex- 
ceptions, if  there  are  no  errors  on  the  face  of  the  pleadings  or  the 
judgment,  the  judgment  will  be  affirmed. 

2.  Same — the  presumption  is  in  favor  of  the  regularity  of  a  pro- 
ceeding at  law.  The  presumption  in  favor  of  the  regularity  of  pro- 
ceedings of  the  trial  in  an  action  at  law  will  obtain  in  a  court  of 
review  until  overcome  by  an  affirmative  showing  that  error  has 
been  committed. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  DoRRANCE  DiBEi*!*,  Judge,  presiding. 

J.  P.  Pallwssard,  State's  Attorney,  (W.  G.  Brooks, 
and  W.  H.  Savary,  of  counsel,)  for  appellants. 

O.  F.  Morgan,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  State's  attorney  of  Iroquois  county,  at  the  instance 
of  the  relators,  petitioned  the  circuit  court  of  that  county 
for  leave  to  file  an  information  in  the  nature  of  quo  war- 
ranto against  the  commissioners  of  said  drainage  district. 
Said  petition  alleged  that  the  district  was  organized  under 
the  Farm  Drainage  act  of  1885,  and  had  constructed  drains 
and  ditches,  paying  therefor  by  assessment  on  the  lands 
benefited ;  that  none  of  the  lands  belonging  to  relators  were 
originally  included  in  said  district,  nor  have  they  been  since 
legally  annexed  by  petition,  application  or  otherwise;  that 
said  commissioners  on  September  9,  1906,  without  warrant 
of  law,  by  resolution  annexed  the  lands  of  relators  to  said 
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district,  classifying  the  same,  and  were  about  to  levy  as- 
sessments thereon,  said  commissioners  fraudulently  pre- 
tending that  relators  have  connected  their  respective  lands 
with  the  drains  and  ditches  of  said  district  and  are  bene- 
fited thereby.  Said  petition  alleges  that  said  lands  natu- 
rally drain  toward  said  district,  but  have  not  been  connected 
with  and  are  in  nowise  benefited  by  the  drains  of  said  dis- 
trict. It  appears  that  the  court  entered  an  order  nisi  that 
the  respondents  should  show  cause  why  such  information 
should  not  be  filed;  that  thereafter  affidavits  and  counter- 
affidavits  were  filed,  and  the  court  on  December  30,  1907, 
entered  an  order  stating  that  having  fully  considered  said 
petition,  affidavits,  evidence  and  allegations,  it  finds  that 
the  respondents  have  shown  sufficient  cause  why  leave  to 
file  said  information  should  not  be  granted,  and  orders  that 
the  petition  for  quo  warranto  be  denied,  the  rule  discharged 
and  the  petition  dismissed  at  relators'  cost.  Relators  ob- 
jected and  excepted  to  this  order  and  prayed  an  appeal  to 
the  Supreme  Court,  which  was  granted  on  filing  an  appeal 
bond  and  presenting  a  bill  of  exceptions  within  thirty  days 
from  the  date  of  the  order.  The  bond  was  filed  within  the 
time  stated  but  no  bill  of  exceptions  appears  in  this  record. 
This  court  has  held  that  in  this  class  of  cases  the  peti- 
tion usually  stands  as  a  complaint,  and  where  a  rule  nisi 
is  ordered,  as  in  this  instance,  the  allegations  of  the  com- 
plaint constitute  the  issues,  which  may  be  supported  or 
denied  by  affidavits  on  the  respective  sides.  (People  v. 
Drainage  District,  193  111.  428.)  Objections  and  excep- 
tions as  to  errors  which  do  not  appear  on  the  face  of  the 
judgment  order  or  pleadings  must  be  preserved  by  bill  of 
exceptions.  (People  v.  O'Gara  Coal  Co.  231  111.  172.) 
Affidavits  filed  in  a  case  do  not  become  a  part  of  the  rec- 
ord sent  up  on  appeal  unless  made  so  by  being  incorporated 
in  the  bill  of  exceptions.  (Chicago,  Burlington  and  North- 
ern Railroad  Co.  v.  Bowman,  122  111.  595;  VandrufF  v. 
Craig,  14  id.  394;   Anderson  Transfer  Co.  v.  Fuller,  174 
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id.  221.)  The  affidavits,  therefore,  cannot  be  considered 
on  this  appeal.  The  order  stated  that  the  court  considered 
the  affidavits  and  evidence.  Such  evidence,  whether  in  the 
form  of  affidavits  or  otherwise,  has  not  been  preserved  by 
bill  of  exceptions,  and  it  is  impossible  to  tell  from  the  order 
of  court  upon  what  evidence  it  was  based.  The  presump- 
tion in  favor  of  the  regularity  of  proceedings  in  the  trial 
court  will  obtain  until  overcome  by  an  affirmative  showing 
that  error  has  been  committed.  It  is  not  claimed  here  that 
any  error  appears  on  the  face  of  the  pleadings  or  judgment 
order.  If  any  other  error  was  committed  it  was  necessary 
to  have  it  shown  by  bill  of  exceptions.  As  this  record  con- 
tains no  bill  of  exceptions  there  is  nothing  for  the  court 
to  consider.  City  of  Chicago  v.  Ogden,  Sheldon  &  Co.  227 
lU-  595 ;  Kiesewctter  v.  Knights  of  Maccabees^  id.  48 ;  see, 
also,  to  the  same  effect,  Anderson  Transfer  Co.  v.  Fuller, 
supra,  and  Mailers  v.  Whittier  Machine  Co.  170  111.  434. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


John  Funk,  Appellant,  vs,  Frank  K^mpton  et  al.  Ap- 
pellees. 

Opinion  filed  June  18,  ipoS, 

Appeals  and  errors — when  appeal  must  be  dismissed.  In  the 
absence  of  a  certificate  of  importance^  an  appeal  from  the  Appellate 
Court  to  the  Supreme  Court  in  an  action  ex  contractu  must  be  dis- 
missedi  where  neither  party  could  gain  or  lose  as  much  as  $1000, 
exclusive  of  costs,  by  reason  of  any  judgment  which  the  Supreme 
Court  might  enter  upon  the  questions  to  be  determined  by  it 

AppEai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Livingston  county;  the  Hon.  T.  M.  Harris,  Judge,  pre- 
siding. 
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Chase  Howi^er,  for  appellant. 

White  &  Tuesberg,  and  A.  C.  Norton,  for  aiq)ellees. 

Mr.  Chiei?  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

The  nature  of  this  case  and  the  subject  of  the  contro- 
versy between  the  parties  were  explained  when  a  former 
appeal  from  a  judgment  of  the  Appellate  Court  for  the 
Second  District  was  dismissed.  {Funk  v.  Kempton,  221  111. 
436.)  That  court,  in  allowing  the  appeal,  had  recited  that 
the  amount  involved  exceeded  $1000  exclusive  of  costs,  but 
we  were  unable  to  find  facts  or  figures  in  the  record  sup- 
porting that  recital.  It  was  stated  in  the  opinion  that  the 
amount  of  appellant's  claim  was  only  $770,  and  even  if  it 
were  allowable  to  add  interest,  the  amount  involved  would 
still  be  less  than  $1000.  It  was  dear,  however,  that  the 
judgment  of  the  Appellate  Court  was  not  final  or  appeal- 
able and  the  dismissal  was  therefore  placed  upon  that 
ground.  The  cause  was  re-instated  in  the  circuit  court  of 
Livingston  county,  and  that  court  ordered  appellant  to  file 
a  report  in  accordance  with  the  opinion  of  the  Appellate 
Court  He  filed  such  a  report  under  protest,  and  the  court 
aiq)roved  it,  except  that  the  appellant  was  required  to  make 
an  additional  charge  against  himself  of  interest  at  five  per 
cent  on  $3613.69,  the  balance  of  partnership  assets,  from 
March  11,  1903,  to  April  16,  1907,  amounting  to  $739.78. 
From  the  final  judgment  of  the  circuit  court  appellant  re- 
moved the  cause  a  second  time  by  appeal  to  the  Appellate 
Court  for  the  Second  District,  where  the  judgment  was  re- 
versed as  to  the  charge  for  interest  and  was  affirmed  in  all 
other  respects.  Appellant  prayed  for  and  was  allowed  this 
appeal  from  the  judgment  of  the  Appellate  Court. 

The  appellant  was  successful  in  the  Appellate  Court  in 
obtaining  a  reversal  of  the  judgment  of  the  circuit  court 
so  far  as  the  charge  for  interest  was  concerned,  and  the 
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only  question  involved  in  this  aiq>eal  is  whether  he  has  a 
right  to  payment  of  his  claim  of  $770  in  preference  to 
general  creditors.  He  was  the  surviving  partner  of  a  firm 
consisting  of  the  late  Parker  S.  Kempton  and  himself, 
which  did  business  under  the  name  and  style  of  Parker  S. 
Kempton.  As  such  surviving  partner  he  filed  his  account 
of  the  partnership  affairs  in  the  county  court  in  the  estate 
of  the  said  Parker  S.  Kempton,  which  was  there  being  ad- 
ministered. That  account  showed  a  balance  of  $770  due 
appellant  from  the  partnership  upon  an  accounting  between 
the  partners.  The  appellees,  a  number  of  persons  whose 
claims  against  the  estate  of  Parker  S.  Kempton  had  been 
allowed  by  the  county  court,  aggregating  $1695.50  prin- 
cipal with  accrued  interest,  did  not  question  the  correctness 
of  the  account  nor  dispute  that  the  amount  was  due  appel- 
lant on  a  settlement  of  the  partnership  affairs,  but  they  al- 
leged that  appellant  was  a  dormant  or  secret  partner  and 
objected  to  a  deduction  by  him  of  the  amount  due  him. 
Their  claim  was  that  he  ought  to  be  postponed  to  other 
creditors  and  that  they  should  first  be  paid  in  full.  The 
judgment  from  which  this  appeal  was  taken  affirmed  the 
judgment  of  the  circuit  court,  which  gave  to  the  general 
creditors  priority  over  the  claim  of  $770  due  to  appellant, 
and  the  only  question  is  whether  that  judgment  was  cor- 
rect. No  cross-errors  are  assigned  respecting  the  interest, 
and  neither  party  can  gain  or  lose  $1000  by  any  judgment 
that  could  be  entered  in  this  court.  If  the  assets  are  suffi- 
cient to  pay  all  the  claims,  including  that  of  appellant, — 
and  so  far  as  appears  from  the  abstract  of  the  record  such 
is  the  fact, — ^appellant  will  lose  nothing.  If  they  are  not 
sufficient,  he  can  in  no  event  lose  more  than  his  claim. 

The  sum  or  value  in  controversy  does  not  exceed  $1000 
exclusive  of  costs,  and  as  no  appeal  is  allowed  by  the  stat- 
ute in  such  a  case  the  appeal  is  dismissed. 

Appeal  dismissed. 
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Joseph  G.  Leighton,  Appellee,  vs.  The  Chicago  Consoi.- 
IDATED  Traction  Company,  Appellant. 

Opinion  Hied  June  iS,  jpo8. 

1.  Triai^ — what  is  not  an  improper  remark  by  court  After  an 
objection  to  the  question,  "What,  if  anything,  did  you  see  come 
from  between  the  cars  there?"  has  been  sustained  by  the  court  with 
the  remark  that  the  witness  had  testified  to  having  seen  a  shadow 
but  not  in  the  manner  stated  by  the  question,  upon  which  counsel 
then  states  that  he  disagrees  with  the  court  as  to  what  the  wit^iess 
said,  the  further  remark  by  the  court,  "My  recollection  is  different 
from  yours,  and  in  order  to  avoid  any  difficulty  change  your  ques- 
tion," is  not  improper. 

2.  Evidence — what  tends  to  support  averments  as  to  place  of 
accident.  Testimony  by  the  plaintiff  that  he  had  just  started  to 
cross  the  street  car  track  at  a  crossing  when  he  was  struck  but  did 
not  know  what  struck  him,  and  testimony  by  a  witness  who  had 
met  the  plaintiff  as  he  was  walking  toward  the  track  that  she  saw 
a  flash  of  electricity  from  the  wheels  of  a  passing  car  and  "thought" 
she  saw  something  roll,  tends  to  support  the  averment  that  plain- 
tiff's injury  occurred  at  the  crossing,  even  though  he  was  found 
Some  fifteen  or  twenty  feet  from  the  crossing,  with  his  leg  crushed 
on  the  track,  after  the  car  passed. 

3.  Instructions — when  refused  instruction  is  substantially  cov- 
ered by  one  given,  A  given  instruction  to  the  effect  that  the  plain- 
tiff could  not  recover  if  he  was  injured  in  attempting  to  get  on  the 
street  car  substantially  covers  a  refused  instruction  stating  that  if 
the  plaintiff  walked  into  the  street  for  the  purpose  of  attempting  to 
get  on  the  car  he  could  not  recover,  since  the  question  whether 
the  intention  to  get  on  the  car  was  formed  before  or  after  he  had 
walked  into  the  street  would  not  be  material. 

4.  Samb — when  modification  of  an  instruction  cannot  be  com- 
plained of.  An  instruction  holding  that  if  the  "front  end  of  the 
first  car  did  not  strike  the  plaintiff"  he  could  not  recover  should  be 
refused,  where  there  is  no  averment  in  the  declaration  that  plain- 
tiff was  struck  "by  the  front"  of  a  car,  or  that  there  was  only  one 
car,  or  that  he  was  struck  by  "the  first  car ;"  and  the  party  offering 
the  instruction  has  no  ground  to  complain  of  a  modification  erasing 
the  word  "first,"  or  that  the  erasure  was  so  imperfect  that  the  word 
was  still  legible. 

5.  Street  RAitWAVs — what  tends  to  show  that  car  was  run  neg- 
ligently.   Evidence  tending  to  show  that  a  street  car  was  run  over 
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a  street  crossing  without  ringing  a  bell  and  with  no  headlight  burn- 
ing, although  it  was  dark,  and  showing,  without  contradiction,  that 
it  ran  at  full  speed  over  the  crossing  without  stopping,  tends  to 
show  negligence  in  running  the  car. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

John  A.  Rose,  and  Frank  L.  Kriete,  (W.  W.  Gur- 
i,EY,  of  counsel,)  for  appellant. 

Whitman  &  Horner,  and  Harry  W.  McEwen,  for 
appellee. 

Per  Curiam  :  This  is  an  action  for  personal  injuries 
brought  by  appellee,  against  appellant,  in  the  circuit  court 
of  Cook  county.  On  the  trial  in  that  court  before  a  jury 
a  verdict  was  given  for  appellee,  Leighton,  and  judgment 
entered  against  said  Chicago  Consolidated  Traction  Com- 
pany for  $12,000.  On  appeal  to  the  Appellate  Court  this 
judgment  was  affirmed.  The  case  is  brought  here  by  appeal 
for  further  consideration  on  the  legal  questions  involved. 

Bfetween  six  and  seven  o'clock  on  the  evening  of  No- 
vember 22,  1902,  the  appellee,  then  a  child  of  about  eight 
years,  was  run  down  by  one  of  appellant's  electric  street  cars 
while  attempting  to  cross  its  tracks  on  Montrose  boulevard, 
at  the  intersection  of  the  boulevard  and  North  Forty-second 
court,  in  Chicago,  and  his  right  leg  was  so  crushed  as  to 
require  amputation  above  the  knee.  A  witness,  Mrs.  Bes- 
sie Hodges,  testified  that  shortly  before  the  accident  here 
in  question  she  left  her  home  on  Montrose  boulevard  and 
walked  west  on  the  north  side  of  said  boulevard  to  Forty- 
second  court,  where  she  saw  appellee  standing  on  the  cor- 
ner. About  the  time  she  came  to  Forty-second  court  a  car 
came  along  going  very  fast,  but  stopped  at  the  comer  just 
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long  enough  for  a  man  to  get  off.  When  she  came  to 
the  cross-walk  on  the  west  side  of  Forty-second  court  she 
started  to  go  south  over  it,  but  stopped  when  she  heard 
another  car  coming  and  went  back  to  the  walk.  About  the 
time  she  heard  this  car  she  met  appellee,  who  was  walking 
toward  the  track.  She  could  not  tell,  because  of  the  dark- 
ness, how  far  the  car  was  away  when  she  first  heard  it,  but 
thought  it  was  about  half  a  block  distant.  After  she  had 
walked  west  about  twenty-five  feet  on  the  boulevard  she 
heard  a  cry  of  pain.  She  hesitated  for  a  moment  and  then 
walked  back  out  into  the  street,  where  she  found  appellee 
l)ring  about  fifteen  feet  west  of  the  cross-walk,  with  his 
right  leg  crushed  across  the  north  rail  of  the  street  car 
track  and  his  left  leg  drawn  up  under  him.  His  head  was 
to  the  north  and  his  face  to  the  east.  About  the  time  she 
reached  him  Joseph  Riha  came  up.  Riha,  who  was  called 
by  appellant,  testified  that  at  the  time  of  the  accident  he 
was  working  for  the  Northwestern  Railway  Company  and 
lived  in  the  vicinity  where  appellee  was  hurt;  that  prior 
to  that  time  he  had  been  a  street  car  conductor  for  appel- 
lant. He  stated  that  he  was  going  east  on  Montrose  boule- 
vard and  was  within  one  hundred  feet  of  Forty-second 
court  when  the  accident  took  place.  He  thought  there  was 
a  light  at  the  intersection  of  the  streets  and  he  saw  some- 
thing,— ^whether  it  was  a  boy  or  not  he  could  not  tell, — ^and 
shortly  thereafter  a  shadow  falling. very  close  to  the  cars. 
He  testified  that  there  was  a  motor  car  and  a  trailer.  Mrs. 
Hodges  did  not  know  whether  there  were  one  or  two  cars. 
They  both  testified  that  there  was  no  headlight  on  the  front 
car  and  the  only  lights  were  those  in  the  cars.  The  car  did 
not  stop  at  the  crossing  in  question. 

Appellant  contends  that  the  court  erred  in  refusing  to 
permit  the  witness  Riha  to  answer  certain  questions.  He 
was  examined  at  great  length  as  to  where  he  saw  the 
shadow  with  reference  to  the  cars,  and  his  testimony  is 
not  in  entire  harmony  on  this  point.    During  his  direct  ex- 
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amination  counsel  for  the  appellant  asked  this  question: 
"What,  if  an3rthing,  did  you  see  come  from  between  the 
cars  there?"  On  objection  being  made  the  court  said:  "I 
sustain  the  objection.  The  witness,  as  I  understand  it,  has 
testified  to  seeing  a  shadow,  but  not  in  the  manner  which 
your  question  reads."  Counsel  then  said  that  he  disagreed 
with  the  court  as  to  what  the  witness  said,  and  the  court 
continued:  "My  recollection  is  different  from  yours,  and 
in  order  to  avoid  any  difficulty  change  your  question." 
The  question  was  changed  and  the  court  permitted  the 
whole  subject  to  be  gone  into  again.  Counsel  now  insist 
that  this  statement  of  the  court  quoted  above  tended  to 
mislead  the  jury.  We  see  nothing  improper  in  the  judge's 
statements. 

Appellant  insists  that  it  was  injured  by  the  court  re- 
fusing to  allow  this  question  to  be  answered  because  the 
witness  had  testified  that  he  recognized  the  conductor  on 
the  trailer,  and,  as  it  was  impossible  to  say  which  car  or 
set  of  cars  had  caused  the  accident,  if  appellant  had  been 
allowed  to  find  out  just  how  long  it  was  after  the  witness 
saw  this  shadow  before  he  saw  the  conductor  in  question, 
it  would  have  been  able  to  fix  definitely  which  car  or  train 
of  cars  it  was.  There  is  nothing  in  this  contention,  for 
after  this  discussion  between  the  court  and  counsel  the  wit- 
ness testified  fully  on  that  subject,  and  said  that  he  should 
judge  the  car  had  gone  on  for  ten  or  fifteen  feet  after  the 
accident  when  he  saw  the  conductor  in  question. 

When  the  witness  Riha  was  testifying  on  this  subject 
one  of  his  answers  was,  "All  I  thought  the  shadow  was, 
was  the  boy  as  the  car  went  up."  Counsel  for  appellee 
made  a  motion  to  strike  out  what  the  witness  "thought," 
and  this  motion  was  properly  allowed.  The  court  permit- 
ted unusual  latitude  on  the  direct  examination  of  this  wit- 
ness and  allowed  this  subject  to  be  gone  over  in  detail 
several  times.  The  striking  out  of  the  answer  in  question 
could  not,  by  any  possibility,  have  harmed  appellant 
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Appellee  himself  did  not  give  a  very  clear  statement 
of  how  the  accident  occurred.  He  did  not  know  why  he 
was  crossing  the  street,  as  he  was  going  to  his  home  on 
the  north  side  of  Montrose  boulevard.  He  testified  that 
he  walked  on  the  crossing  west  of  Forty-second  court  to 
about  five  feet  irotn  the  car  track  and  stood  there  for  a 
moment  looking  at  Mrs.  Hodges.  He  heard  the  jumping 
up  and  down  of  a  car  and  looked  both  ways  but  saw  noth- 
ing. He  thought  it  was  the  car  that  had  just  passed  and 
started  to  cross  and  was  struck.  He  did  not  know  what 
struck  him.  Neither  the  motorman  nor  conductor  saw  ap- 
pellee injured.  They  knew  nothing  about  the  accident  un- 
til they  heard  of  it  at  the  car  barns,  later  in  the  evening. 
The  motorman  testified  that  the  car  had  an  oil  headlight 
and  that  it  was  burning.  The  conductor  had  no  special  rec- 
ollection of  the  condition  of  the  lights  at  that  time,  though 
he  testified  as  to  the  general  prevailing  condition. 

Appellant  contends  that  there  is  no  proof  that  the  ac- 
cident happened  at  the  intersection  of  the  streets  in  ques- 
tion and  that  the  claim  that  the  car  struck  the  boy  while 
he  was  attempting  to  cross  the  tracks  is  without  any  basis  in  % 
the  evidence,  as  appellee  was  found  some  fifteen  or  twenty 
feet  west  of  the  crossing.  Mrs.  Hodges  testified  that  after 
she  walked  west  of  said  crossing,  when  she  heard  the 
car  and  turned  to  avoid  it,  she  saw  a  flash  of  electricity 
from  the  wheels  and  "thought"  she  saw  something  roll,  but 
wasn't  sure,  and  went  on.  Counsel  now  object  to  this  tes- 
timony of  Mrs.  Hodges  on  the  ground  that  it  was  specu- 
lative,— not  what  she  knew,  but  what  she  thought.  The 
motion  made  at  the  time  was  to  strike  out  the  statement 
because  it  was  "not  descriptive,"  and  this  was  overruled. 
Had  counsel  objected  then  because  the  witness  used  the 
word  "thought"  in  connection  with  her  testimony  there 
might  be  some  force  now  in  their  objection.  It  is  plain  from 
a  reading  of  her  testimony  and  the  connection  in  which  she 
used  these  words  that  there  was  no  basis  for  the  particular 
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objection  made  at  the  time.  Appellee  might  well  have  been 
carried  several  feet  by  the  cars  after  being  struck.  The 
evidence  in  the  record  tends  to  support  the  averments  of 
the  declaration  as  to  the  place  of  the  accident. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
an  instruction  to  the  effect  that  if  they  believe  the  plaintiff 
walked  into  the  street  for  the  purpose  of  attempting  to  get 
onto  the  car  then  he  could  not  recover.  The  fourteenth 
Instruction  given  covered  every  material  part  of  the  refused 
instruction.  It  told  the  jury  that  if  the  plaintiff  was  in- 
jured in  atempting  to  get  on  the  car  he  could  not  recover. 
Appellant  argues  that  the  refused  instruction  calls  especial 
attention  to  the  fact  that  appellee  deliberately  walked  into 
the  street  for  the  purpose  of  attempting  to  get  onto  the  car. 
We  do  not  think  it  would  make  any  difference  whether  he 
had  the  intention  to  get  on  the  car  before  he  walked  into 
the  street  or  the  intention  came  to  him  after  he  was  in  the 
street. 

Appellant  asked  that  the  following  instruction  be  given : 

"The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  under  the  instructions  of  the  court,  that  the 
front  of  the  first  car  did  not  strike  the  plaintiff,  then  the 
plaintiff  cannot  recover  in  this  case,  and  you  should  find 
the  defendant  not  guilty.'* 

The  court  modified  this  instruction  by  striking  out  the 
word  "first"  but  left  the  word  so  legible  that  it  could  be 
read.  It  is  insisted  that  the  court  erred  in  striking  out  this 
word,  and  also  erred  in  not  so  fully  erasing  it  that  the  jury 
could  not  see  what  word  had  been  there.  We  think  the  in- 
struction should  not  have  contained  the  words  "the  front 
of."  The  declaration  contained  four  counts.  The  first  one 
charged  that  a  car,  and  the  other  three  that  a  "certain  other 
car,"  was  so  negligently  operated  that  appellee,  while  in  the 
exercise  of  due  care,  was  struck  by  it.  There  is  nothing 
in  any  one  of  the  four  counts  to  indicate  that  appellee  was 
struck  by  the  front  of  the  car,  and  there  is  no  positive  aver- 
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lent  in  any  part  of  the  declaration  that  there  was  only  one 
ar  in  the  train  or  that  he  was  struck  by  the  first  car.  The 
ppellee  would  have  been  guilty  of  negligence  if  he  had 
ralked  into  the  side  of  the  car  and  thus  caused  the  acci- 
ent,  and  the  jury  were  so  instructed  on  behalf  of  appellant, 
'here  is  no  force  in  the  contention  of  appellant  that  by 
taving  the  word  "first"  legible  the  jury  would  infer  the 
Durt  thought  if  the  front  of  the  second  car  did  not  strike 
ppellee  then  he  could  recover.  In  our  opinion  this  instruc- 
on,  either  with  or  without  the  modification,  should  not 
ave  been  given,  but  we  do  not  think  it  tended  to  mislead 
le  jury  any  more  after  it  was  modified  than  it  would  if 
iven  as  originally  drawn,  hence  appellant  was  not  injured. 
^Neil  v.  Orr,  4  Scam,  i ;  Union  Railway  and  Transit  Co. 
.  Kallaher,  114  111.  325;  Cobb  Chocolate  Co.  v.  Knudson, 
07  id.  452. 

Fifteen  instructions  were  given  for  appellant  and  none 
Dr  appellee.  We  think  the  jury  were  fully  and  fairly  in- 
:ructed  on  all  questions  presented  on  this  record. 

There  was  testimony  tending  to  show  there  was  no  head- 
ght  on  the  cars  in  question,  though  it  was  then  quite  dark, 
ad  that  no  bell  was  rung,  and  it  is  uncontradicted  that  the 
irs  ran  at  full  speed  past  this  crossing.  The  testimony 
f  appellee,  which  is  corroborated  to  some  extent  by  that 
f  Mrs.  Hodges,  was  that  he  was  exercising  due  care  for 
is  own  safety.  The  negligence  of  appellant,  if  any,  and 
le  contributory  negligence  of  appellee,  if  any,  were  ques- 
ons  of  fact  for  the  jury.  There  is  evidence  on  both  of 
lese  questions  tending  to  support  the  verdict. 

We  find  no  reversible  error  in  the  record.  The  judg- 
lent  of  the  Appellate  Court  is  affirmed. 

Judgment  affirnied. 


III  ii 
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Elvira  E.  Stivarns,  Appellee,  vs.  Jacob  Glos,  Appellant. 
Opinion  filed  June  i8,  jpo8. 

1.  Equity — proof  without  allegations  is  unavailing  in  equity. 
The  allegations  of  a  bill  in  equity,  the  proof  and  the  decree  must 
correspond,  and  a  complainant  is  not  entitled  to  relief,  although  the 
evidence  may  establish  a  clear  case,  unless  there  are  averments  in 
the  bill  to  support  the  case  made  by  the  evidence. 

2.  Tax  deeds — when  a  tax  deed  cannot  he  set  aside  for  alleged 
misdescription  of  premises,  A  tax  deed  cannot  be  set  aside  for  al- 
leged misdescription  of  the  premises  where  the  court  can  legally 
infer  that  the  description  in  the  tax  deed  conveys  the  identical  prop- 
erty described  in  the  bill. 

3.  Costs — tender  must  be  unconditional  in  order  to  fasten  costs 
on  holder  of  tax  deed,  A  tender  to  the  holder  of  a  tax  deed  for  the 
amount  paid  by  him  for  the  tax  certificate,  with  costs  and  interest, 
is  not  sufficient  to  fasten  upon  him  the  costs  of  a  proceeding  to  set 
aside  the  deed,  where  the  tender  was  not  unconditional  but  was  ac- 
companied by  a  demand  that  he  execute  a  quit-claim  deed  to  the 
property. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  A.  C.  Barnes,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

M.  W.  &  H.  B.  Robinson,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellee  filed  her  bill  in  the  superior  court  of  Cook 
county  to  set  aside  a  tax  deed  of  appellant,  alleging  that 
she  was  the  owner  and  in  possession,  through  her  tenant, 
of  lot  2  in  the  subdivision  of  lots  23,  24,  25  and  26  in  Ed- 
gar Loomis'  subdivision  of  lots  4,  5,  6,  7,  14,  16  and  17, 
(except  the  west  thirty-three  feet  of  lots  5,  6  and  16,)  in 
V.  C.  Turner's  subdivision  of  lot  4  in  Wakeman  and  others' 
partition  of  the  south  81.14  acres  in  the  south  half  of  the 
south-east  quarter  of  section  12,  town  39,  north,  range  13, 
east  of  the  third  principal  meridian,  in  Cook  county,  lUi- 
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lois.  The  tax  deed  described  the  property  as  "sub-lot  2, 
Dts  23  to  26  in  Edgar  Loomis'  sub.  of  blocks  4,  5,  6,  7,  14, 
6  and  17  (ex.  w.  33  ft.  of  blocks  5,  6  and  16,)  in  street, 
n  V.  C.  Turner's  sub.,"  etc.,  the  rest  of  the  description  be- 
ng  the  same  as  in  the  bill.  It  is  alleged  that  this  same  de- 
ect  in  the  description  is  found  in  several  other  legal  papers 
equired  by  law  to  be  filed  previous  to  the  issuing  of  a  tax 
leed  to  the  purchaser  at  a  tax  sale.  Appellant  filed  aii  an- 
;wer,  denying  that  appellee  was  the  owner  or  in  possession 
)f  the  premises,  and  also  every  material  allegation  of  the 
)ill,  and  demanding  strict  proof.  After  the  pleadings  were 
;ettled  the  case  was  referred  to  the  master  to  take  evidence. 
rhe  master,  after  a  hearing,  reported  his  findiiigSj  and 
•ecommended  that  the  tax  deed  be  set  aside  as  void  and  a 
Joud  upon  appellee's  title.  Exceptions  were  filed  to  this 
•eport,  and  on  hearing  in  the  superior  court  they  were  over- 
iiled  and  the  master's  report  confirmed,  it  being  decreed 
hat  said  tax  deed  be  set  aside  and  declared  null  and  void 
IS  against  appellee,  her  heirs  and  assigns.  Appellant  has 
)rought  the  case  by  appeal  to  this  court. 

The  decree  does  not  make  any  specific  finding  of  facts. 
[t  states,  among  other  things,  that  'Tjy  reason  of  non- 
compliance in  sundry  respects  with  the  requirements  of  the 
itatutes  in  that  behalf  provided  which  are  necessary  to  con- 
"er  jurisdiction  upon  the  county  court  in  the  premises,  said 
ax  deed  *  *  ♦  should  be  surrendered  and  canceled  as  a 
rloud"  upon  appellee's  title.  From  the  reading  of  the  bill 
md  decree  it  might,  perhaps,  be  inferred  that  the  deed  was 
►et  aside  for  said  alleged  misdescription  in  the  tax  deed,  the 
►ame  misdescription  being  found  in  the  precept,  certificate 
md  delinquent  list  of  the  county  collector.  If  the  d  esc  rip- 
ion  in  said  tax  deed  and  other  documents  was  not  a  suffi* 
riently  accurate  legal  description  of  the  property  in  ques- 
ion,  then,  in  order  to  set  it  aside,  there  should  have  been 
)roof  that  the  property  described  in  the  tax  deed  could  not 
lave  been  other  and  different  property  from  that  described 
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in  the  bill  as  owned  by  appellee  in  another  subdivision  in 
"V.  C.  Turner's  subdivision  of  lot  4,"  etc.  No  such  proof 
is  found  in  the  record.  If  this  court  can  legally  infer  that 
the  description  in  the  tax  deed  conveys  the  identical  prop- 
erty described  in  the  bill  as  belonging  to  appellee,  then  it 
necessarily  follows  that  the  trial  court  could  not  set  aside 
the  deed  for  such  misdescription. 

It  is  a  fundamental  rule  of  equity  pleading  that  the  al- 
legations of  a  bill,  the  proof  and  the  decree  must  correspond, 
and  that  the  decree  cannot  give  relief  which  the  facts  dis- 
closed by  the  evidence  would  warrant,  where  there  are 
no  averments  in  the  bill  to  which  the  evidence  can  apply. 
Rowan  v.  Bowles,  21  111.  16;  Burger  v.  Potter,  32  id.  66; 
Langlois  v.  People,  212  id.  75;  Gage  v.  Curtis,  122  id.  520. 

There  is  an  allegation  in  the  bill  that  appellant,  at  the 
time  he  filed  his  application  for  a  deed  of  conveyance  with 
the  county  clerk,  knew  the  name  and  address  of  appellee 
but  made  no  effort  to  serve  her  with  notice.  There  is  no 
such  specific  finding  in  the  decree,  and  while  there  is  some 
evidence  tending  to  support  this  charge,  we  are  not  pre- 
pared to  say,  on  this  record,  that  it  is  sufficient  to  justify 
the  setting  aside  of  the  deed. 

It  i%  also  urged  that  the  proof  shows  that  the  delinquent 
list  published  in  the  Daily  Inter-Ocean  at  the  time  the  prop- 
erty was  advertised  for  sale  for  the  non-payment  of  taxes 
was  so  faulty  as  to  justify  the  setting  aside  of  the  deed 
thereafter  issued.  Had  this  defect  been  properly  alleged  in 
the  bill  we  think  there  is  evidence  in  the  record  to  justify 
such  finding.  Said  delinquent  list  as  published  gave  the 
name  of  the  property  owner  as  "E.  B.  Stirous"  instead  of 
"E.  B.  Stearns,"  and  described  the  property  as  "sub-lot  2 
of  lot  26,"  etc.,  instead  of  "lot  2  in  the  subdivision  of 
lots  23  to  26,"  etc.  These  defects  in  the  publication  of  the 
delinquent  list  are  not  referred  to  in  any  manner  in  the  bill 
or  in  the  decree.  There  is  also  evidence  tending  to  show 
that  the  affidavit  as  to  the  publication  of  this  delinquent  list 
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>  not  in  conformity  with  law,  but  there  was  no  allegation 
1  the  bill  or  finding  in  the  decree  to  that  effect.  We  do 
ot  think  the  relief  on  these  two  points  can  fairly  be  said 
)  come  within  the  allegations  and  scope  of  the  bill.  (Penn 
,  Pogler,  182  111.  76.)  Complainant  is  not  entitled  to  re- 
ef, although  the  evidence  may  establish  a  clear  case  in  his 
Ivor,  unless  there  are  averments  in  the  bill  to  support  the 
ise  made  by  the  evidence.  {Heath  v.  Hdl,  60  111.  344.) 
1  Angela  v.  Angela,  146  111.  629,  it  was  decided  that  an 
rder  setting  aside  a  tax  deed  «ould  not  be  upheld,  for  the 
jason  that  it  was  based  upon  ground  foreign  to  the  issues 
I  the  case;  that  there  was  no  allegation  in  thft  bill  that 
le  notice  of  the  tax  sale  was  defective,  and  even  though 
lere  was  evidence  to  this  effect,  it  would  not  justify  such 
iding  in  the  decree  without  an  allegation  to  that  effect  in 
le  bill.  Proof  without  allegations  is  as  unavailing  in  equity 
;  are  allegations  without  proof. 

We  are  compelled  to  hold  that  there  is  no  allegation  in 
e  bill,  supported  by  legal  proof,  that  justifies  the  cancel- 
tion  of  this  tax  deed. 

The  decree  of  the  superior  court  taxed  the  costs  against 
>pellant.  Before  such  costs  can  be  taxed  against  the  holder 
:  a  tax  deed  he  must,  by  a  valid  tender,  be  placed  in  the 
)sition  of  refusing  to  do  equity.  The  evidence  in  this  rec- 
d  shows  clearly  that  before  the  filing  of  this  bill  the  only 
nder  made  by  appellee  to  appellant  of  the  amount  paid  by 
m  for  tax  certificate,  costs  and  interest  was  coupled  with 
e  condition  that  a  quit-claim  deed  of  the  property  should 
:  given  by  appellant  to  appellee.  This  question  was  dis- 
issed  at  length  in  Glos  v.  Goodrich,  175  111.  20,  and  it  was 
ere  held  that  to  fasten  the  costs  upon  the  holder  of  a  tax 
:ed  the  tender  must  be  absolute  and  without  any  condition. 
he  reasons  for  this  rule  are  set  out  in  that  decision  and 
is  unnecessary  to  repeat  them  here.  The  same  principle  is 
id  down  in  Barnett  v.  Cline,  60  111.  205 ;  Reed  v.  Reber, 
J  id.  240;  Glos  V.  O'Brien  Lumber  Co.  183  id.  211 ;  Moore 
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V.  Vail,  13  N.  J.  Eq.  295;  Butler  v.  Hinckley,  30  Pac.  Rep. 
250;  see,  also,  28  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.) 
pp.  31-35,  and  authorities  there  cited. 

In  view  of  our  holdings  on  the  questions  heretofore  dis- 
cussed in  this  opinion  it  is  needless  to  discuss  the  other 
questions  raised  in  the  briefs. 

For  the  reasons  indicated  the  decree  of  the  superior 
court  will  be  reversed  and  the  cause  remanded  to  that  court 

Reversed  and  remanded. 


Ch ARISES  C.  Harder  ^^  al.  Appellees,  vs.  The  City  op 
Chicago,  Appellant. 

Opinion  filed  June  18,  ipo8. 

Municipal  corporations — Chicago  "wheel  tax'*  ordinance  ap- 
plies to  pleasure  vehicles.  A  buggy,  carriage  or  automobile,  when 
in  use  upon  the  public  streets  of  a  city,  whether  used  for  pleasure 
or  for  hire,  if  persons  are  carried  therein,  is  in  use  for  carrying  a 
load,  within  the  meaning  of  clause  96  of  section  i  of  article  5  of 
the  City  and  Village  act,  as  amended  in  1907,  and  is  within  the 
terms  of  the  Chicago  "wheel  tax"  ordinance  requiring  vehicles  car- 
rying persons  or  property  to  be  licensed  by  the  city. 

C.\RT WRIGHT^  C.  J.,  dissenting. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  G.  A.  Carpenter,  Judge,  presiding. 

Edward  J.  Brundage,  Corporation  Counsel,  Emii,  C. 
Wetten,  Edwin  H.  Cassels,  and  Ci^arence  N.  Boord, 
for  appellant. 

Robert  W.  Dunn,  for  appellees. 

Per  Curiam  :  This  was  a  bill  filed  by  the  complainants, 
on  behalf  of  themselves  and  also  on  behalf  of  all  other 
persons  in  the  city  of  Chicago  similarly  situated  who  might 
choose  to  join  in  the  suit  and  contribute  to  the  expense  of 
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the  litigation,  to  restrain  the  city  of  Chicago  from  enforcing 
against  complainants  the  ordinance  refelrred  to  in  the  case 
of  Harder^s  Fire  Proof  Storage  and  Van  Co.  v.  City  of 
Chicago,  (ante,  p.  58.)  The  bill  alleged  that  Charles  C. 
Harder  was  the  owner  of  two  vehicles,— one  being  known 
as  a  light  buggy  or  run-about  and  the  other  a  family  car- 
riage,— and  that  Charles  C.  Harder,  Jr.,  was  the  owner  of 
an  automobile;  that  said  buggy,  carriage  and  automobile 
were  used  by  the  respective  owners  thereof  for  pleasure 
and  in  going  to  and  from  their  business  upon  the  public 
streets  of  the  city  of  Chicago,  and  that  they  were  not  used 
for  hire.  The  circuit  court  held  that  the  ordinance  known 
as  the  "wheel  tax"  ordinance  did  not  apply  to  that  class  of 
vehicles,  and  granted  an  injunction  restraining  the  city  from 
enforcing  against  the  complainants  said  ordinance.  Clause 
96  of  section  i  of  article  5,  chapter  24,  of  the  Revised  Stat- 
utes, authorizes  the  passage  of  an  ordinance  authorizing 
the  collection  of  a  license  fee  upon  wagons  and  other  ve- 
hicles conveying  loads  upon  public  streets  and  alleys  in  cities 
and  villages,  and  the  ordinance  makes  it  unlawful  to  use 
any  wagon  or  other  vehicle  in  the  transportation  of  persons 
and  property  upon  the  public  streets  of  the  city  of  Chicago 
unless  the  wagon  or  other  vehicle  is  licensed.  We  think  it 
clear  a  buggy,  carriage  or  automobile,  when  in  use  upon 
the  public  streets  of  the  city,  whether  used  for  pleasure  or 
for  hire,  if  persons  are  carried  therein,  within  the  meaning 
of  the  statute  and  ordinance,  is  in  use  for  carrying  a  load, 
and  that  it  cannot  be  so  used  unless  licensed.  The  court, 
therefore,  erred  in  holding  the  vehicles  of  the  complainants 
were  not  subject  to  the  terms  of  said  ordinance. 

The  decree  of  the  circuit  court  will  therefore  be  reversed 
and  the  cause  remanded  to  that  court  for  further  proceed- 
ings in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Cartwright,  dissenting. 
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Vincent  Wegienska,  Appellant,  vs.  Studebaker  Bros. 
Manufacturing  Company,  Appellee. 

Opinion  filed  June  i8,  jpo8. 

1.  Appeal  and  errors — when  alleged  errors  will  not  be  consid- 
ered by  Supreme  Court,  Alleged  errors  will  not  be  considered  by 
the  Supreme  Court,  on  appeal  from  the  Appellate  Court,  where  it 
appears  from  the  certified  copy  of  the  brief  filed  in  the  Appellate 
Court  that  none  of  such  errors  were  there  raised  or  considered. 

2.  Sam£ — Supreme  Court  cannot  review  facts  because  Appellate 
Court  is  divided  in  opinion.  The  Supreme  Court  is  without  power 
to  review  the  facts  in  a  suit  at  law  coming  through  the  Appellate 
Court  upon  the  ground  that  the  justices  of  that  court  were  divided 
in  opinion  as  to  the  law  or  facts.  (Hackett  v.  Chicago  City  Railway 
Co.  ante,  p.  ii6,  followed.) 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judge, 
presiding. 

Frank  W.  Korai^eski,  and  Royal  W.  Irwin,  (Lem- 
UEi*  M.  Acki^ey,  of  counsel,)  for  appellant. 

F.  J.  L.  Meyer,  and  Victor  A.  Remy,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

On  August  22,  1902,  Vincent  Wegienska,  the  appellant, 
by  his  next  friend,  brought  an  action  on  the  case  in  the  cir- 
cuit court  of  Cook  county  against  the  Studebaker  Bros. 
Manufacturing  Company,  the  appellee,  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted  from  the  neg- 
ligence of  appellee  while  he  was  in  its  employ  at  its  plant 
at  South  Bend,  Indiana.  To  the  declaration  appellee  filed 
the  general  issue,  and  a  trial  resulted  in  a  verdict  and  judg- 
ment for  the  sum  of  $3500  in  favor  of  the  appellant,  from 
which  an  appeal  was  prosecuted  by  appellee  to  the  Appellate 
Court  for  the  First  District.    There  the  cause  was  assigned 
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to  the  branch  court,  where  the  judgment  of  the  circuit 
:ourt  was  reversed  by  a  divided  court,  one  of  the  justices 
dissenting.  The  cause  was  not  remanded.  A  finding  of 
facts  adverse  to  Wegienska,  the  present  appellant,  was  in- 
corporated by  that  court  in  its  judgment,  and  to  review 
that  judgment  he  has  prosecuted  an  appeal  to  this  court. 

It  is  urged  that  the  judgment  of  the  Branch  Appellate 
Court  should  be  reversed  for  the  following  reasons :  ( i ) 
The  assignments  of  error  were  not  broad  enough  to  war- 
rant a  judgment  of  reversal;  (2)  the  transcript  of  the  rec- 
ord  filed  in  the  Appellate  Court  was  incomplete,  in  that  it 
appeared  from  the  clerk's  certificate  thereto  attached  that 
the  transcript  did  not  contain  a  certain  petition  which  had 
been  filed  in  the  cause  prior  to  the  time  when  the  jury  was 
empaneled;  (3)  the  original  bill  of  exceptions,  instead  of 
a  copy  thereof,  was  erroneously  included  in  the  transcript 
of  the  record,  because  the  stipulation  of  the  parties  in  ref- 
erence to  so  doing  was  not  properly  evidenced;  and  (4) 
the  prayer  for  an  appeal  and  the  order  allowing  the  appeal 
were  not  made  a  matter  of  record  in  the  manner  required 
t>y  law. 

Upon  leave  obtained,  the  appellee  in  this  court  has  filed 
liere  a  certified  copy  of  the  brief  and  argument  which  We- 
gienska filed  in  the  Branch  Appellate  Court.  It  appears 
therefrom  that  none  of  the  points  above  enumerated  were 
raised  or  considered  in  the  Branch  Appellate  Court,  but, 
on  the  ^contrary,  that  Wegienska,  when  in  that  court,  by 
his  brief  and  argument  submitted  the  cause  for  determina- 
tion upon  its  merits.  Under  these  circtunstances  he  will 
not  be  permitted  to  urge  these  objections  in  this  court. 
National  Bank  v.  LeMoyne,  127  111.  253;  Lake  Shore  and 
Michigan  Southern  Railway  Co.  v.  Hessians,  150  id.  546; 
Bnnesser  v.  Hudek,  169  id.  494;  Illinois  Central  Railroad 
Co.  v.  Jennings,  229  id.  608. 

It  is  also  contended  that  the  finding  of  facts  made  by 
the  Branch  Appellate  Court  is  against  the  manifest  weight 
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of  the  evidence,  and  we  are  asked  to  review  the  facts  be- 
cause the  justices  of  that  court  were  divided  in  opinion. 
This  we  are  without  power  to  do.  Hackett  v.  Chicago  City 
Railway  Co.  {antCy  p.  ii6.) 

The  judgment  of  the  Branch  Appellate  Court  will  be 

^*""^^-  Judgment  amrmed. 


Burton  H.  Hitchcock,  Appellee,  vs.  Langford  R. 
Green,  Appellant. 

Opinion  filed  June  i8,  ipo8. 

Wills — petition  to  probate  will  may  be  dismissed  by  petitioner 
against  objection  of  adverse  party.  Since  the  act  of  1897,  provid- 
ing for  a  petition  and  notice,  a  proceeding  to  probate  a  will  is  a 
proceeding  inter  partes  in  all  of  its  stages,  and  the  petitioner  may, 
at  any  time  before  final  judgment,  dismiss  the  petition,  either  in  the 
county  court  or  the  circuit  court,  over  the  objection  of  the  party 
contesting  the  probate. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  N.  E.  Worthington,  Judge, 
presiding. 

JuDsoN  Starr,  and  Winslow  Evans,  for  appellant 

Sheen  &  M1LI.ER,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Burton  H.  Hitchcock  presented  to  the  probate  court  of 
Peoria  county  an  instrument  purporting  to  be  the  will  of 
Phebe  Rose,  deceased,  together  with  his  petition  for  its  ad- 
mission to  probate.  From  an  order  admitting  the  will  to 
probate  Langford  R.  Green,  a  brother  and  one  of  the  heirs 
of  the  deceased,  appealed  to  the  circuit  court,  where  the  will 
was  again  admitted  to  probate.    On  an  appeal  to  the  Su- 
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preme  Court  the  order  of  the  circuit  court  was  reversed  and 
the  cause  remanded.  After  remandment  a  hearing  of  the 
cause  was  begun  in  the  circuit  court,  the  evidence  of  the 
respective  parties  was  introduced,  and  the  court,  upon  sub- 
mission of  the  cause,  had  intimated  a  decision  adverse  to 
the  probate  of  the  will  but  had  entered  no  order,  when  the 
appellee  asked  the  court  to  proceed  no  further  until  he  could 
determine  whether  or  not  he  would  move  to  dismiss  his 
petition.  The  appellant  objected  and  insisted  that  the  court 
should  proceed  to  enter  judgment,  but  the  court  postponed 
the  cause  imtil  the  following  day  to  give  appellee  time  to 
determine  upon  his  course.  The  next  day  appellee  moved 
to  dismiss  his  petition,  and  appellant  objected  and  moved 
to  strike  appellee's  motion  from  the  files.  The  court  denied 
appellant's  motion  and  sustained  appellee's,  and  ordered  the 
papers  and  files  in  the  cause  returned  to  the  clerk  of  the 
probate  court.  The  Appellate  Court  affirmed  this  order, 
and  the  appellant  has  appealed  to  this  court. 

The  only  question  presented  by  the  record  is  whether 
a  petitioner  for  the  probate  of  a  will  may  dismiss  his  peti- 
tion against  the  objection  of  a  party  contesting  the  probate. 
The  appellant  contends  that  the  act  of  1897,  in  relation  to 
the  probate  of  wills,  (Kurd's  Stat.  chap.  148,  sec.  21,)  de- 
nies that  right.  That  statute  requires,  before  the  admis- 
sion of  a  will  to  probate,  that  a  petition  shall  be  filed  by 
the  person  desiring  the  probate  and  notice  given  to  each  of 
the  heirs-at-law  and  legatees,  provided  that  if  no  petition  is 
filed  and  a  will  has  been  deposited  in  the  court  for  ten  days 
the  court  shall  proceed  to  probate  it  without  a  petition  but 
only  after  the  required  notice.  In  proceedings  for  the  pro- 
bate of  wills  prior  to  the  passage  of  this  act  no  petition  was 
required  to  be  filed  and  no  notice  to  be  given,  but  appeals 
were  allowed  with  a  trial  de  novo  to  all  persons  interested. 
It  was  then  held  by  this  court  that  the  proceeding  in  the 
county  court  was  in  the  nature  of  a  proceeding  in  rem,  but 
that  upon  appeal  the  character  of  the  proceeding  changed 
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and  it  became  in  the  nature  of  a  proceeding  inter  paries, 
and  the  appellant  might,  at  any  time  before  judgment,  dis- 
miss his  appeal  over  the  objection  of  his  adversary.  (In  the 
matter  of  Storey,  120  111.  244.)  Since  the  act  referred  to, 
requiring  notice  to  all  parties  interested,  we  have  held  that 
the  proceeding  is,  in  all  its  stages,  in  the  nature  of  a  pro- 
ceeding inter  partes.    SchoHeld  v.  Thomas,  231  111.  114. 

In  the  case  of  Senn  v.  Gruendling,  218  111.  458,  we  said 
(p.  460)  :  "Any  person  interested  in  the  probate  of  a  will 
may  exhibit  the  same  in  the  county  court  and  petition  the 
court  for  the  probate  thereof,  and  the  person  instituting 
such  proceeding  becomes  the  proponent  of  the  will.  Any 
party  interested  in  the  alleged  will  may  appear  and  resist 
the  probate  and  he  thereby  becomes  a  contestant.  The  pe- 
titioner has  a  right  to  control  his  own  petition  and  to  dis- 
miss it  whenever  he  chooses.  When  there  is  a  decision  by 
the  county  court,  any  person  interested  in  the  will  may  ap- 
peal to  the  circuit  court.  The  party  taking  an  appeal  has  a 
right  to  control  his  appeal  and  to  dismiss  it  at  his  pleasure, 
and  in  that  event  the  judgment  of  the  probate  court  is  left 
in  full  force  and  effect.  (In  the  matter  of  Storey,  120  111. 
244.)  The  judgment  of  the  county  court  is  superseded  by 
an  appeal,  and  if  the  petition  is  dismissed  in  the  circuit  court 
the  whole  proceeding  is  at  an  end  and  there  is  no  bar  to  a 
new  proceeding.  (Thompson  v.  Owen,  174  111.  229.)  The 
petitioner  has  the  same  right  to  dismiss  the  petition  in  the 
circuit  court  as  in  the  county  court." 

The  appellant  had  a  right  to  have  the  cause  set  for  hear- 
ing in  the  circuit  court  and  to  require  appellee  to  proceed 
with  his  evidence,  and  on  his  failure  to  do  so  to  have  his 
petition  dismissed.  But  the  appellee  had  the  right,  in  his 
own  discretion,  to  abandon  the  cause  and  dismiss  his  peti- 
tion, even  against  the  objection  and  protest  of  his  adversary. 

The  judgment  of  the  Ai^llate  Court  is  affirmed. 

Judgment  aMrmed. 
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Everett  House  et  al.  Appellants,  vs.  Louis  M.  Schnadig, 

Appellee. 

Opinion  Hied  June  i8,  ipo8. 

Bonds — surety  on  appeal  bond  is  not  liable  for  the  debt — effect 
of  discharge  in  bankruptcy.  The  liability  of  a  surety  upon  an  ap- 
peal bond  is  not  for  the  debt  but  is  contingent  upon  the  recovery  of 
the  judgment  against  the  principal,  and  hence,  on  appeal  from  a 
judgment  of  a  justice  of  the  peace,  if  the  principal  subsequently 
obtains  a  discharge  in  bankruptcy  which  bars  the  action  in  the  cir- 
cuit court,  the  surety  on  the  appeal  bond  is  released. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  G.  A.  Carpenter,  Judge,  pre- 
siding. 

MusGRAVE,  Platt  &  Lee,  for  appellants. 

Benjamin  Samuew,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellants  sued  appellee  before  a  justice  of  the  peace  in 
the  city  of  Chicago  on  May  4,  1906,  and  on  May  21  ob- 
tained judgment  for  $81.50  and  costs.  On  the  31st  day  of 
May,  1906,  appellee  appealed  the  case  to  the  circuit  court, 
giving  the  usual  bond,  with  security.  On  the  8th  day  of 
June,  1906,  appellee  filed  a  voluntary  petition  in  bankruptcy 
in  the  district  court  of  the  United  States  for  the  Northern 
District  of  Illinois,  and  on  October  5,  1906,  obtained  from 
the  presiding  judge  of  that  court  an  order  restraining  ap- 
pellants from  proceeding  in  any  manner  with  the  prosecu- 
tion of  their  suit.  On  the  24th  of  December,  1906,  the 
appellants  obtained  from  the  United  States  district  court  an 
order  modif3dng  the  restraining  order  of  October  5  and 
allowing  them  to  proceed  to  judgment  but  perpetually  re- 
straining them  from  taking  out  execution  against  appellee 
on  said  judgment,  "so  that  the  plaintiffs  herein  might  as- 
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sert  their  rights  against  the  surety  on  the  appeal  bond." 
The  cause  was  thereafter  tried  by  the  court,  a  jury  being 
waived,  by  agreement.  Appellants  introduced  evidence  to 
prove  their  claim  in  the  stun  demanded.  Appellee  offered 
in  evidence  a  certified  copy  of  his  discharge  in  bankruptcy, 
and  no  other  evidence.  Thereupon  appellants  moved  the 
court  for  judgment  against  appellee  for  $81.50  and  costs, 
with  a  perpetual  stay  of  execution.  The  court  denied  the 
motion  and  rendered  judgment  in  favor  of  appellee  and 
against  appellants  for  costs.  This  judgment  has  been  af- 
firmed by  the  Appellate  Court,  and  the  case  is  brought  here 
on  appeal  from  the  judgment  of  that  court,  a  certificate  of 
importance  having  been  granted  by  the  Appellate  Court. 

The  real  contention  in  this  case  is  as  to  the  effect  of  ap- 
pellee's discharge  in  bankruptcy  upon  an  appeal  bond  given 
by  him  in  appealing  the  case  frogi  the  justice  of  the  peace 
to  the  circuit  court.  It  is  not  contended  by  appellants  that 
they  were  entitled  to  a  judgment  in  the  circuit  court  upon 
which  an  execution  could  issue,  but  their  claim  is  that  they 
were  entitled  to  a  judgment,  with  a  perpetual  stay  of  execu- 
tion, in  order  to  establish  a  liability  against  the  surety  on 
the  appeal  bond.  This  is,  perhaps,  a  statement  of  appel- 
lants' object  in  seeking  to  secure  such  a  judgment  against 
appellee  in  more  direct  terms  than  is  stated  by  them  in  their 
brief  but  is  none  the  less  a  correct  statement  of  the  object 
of  this  litigation.  It  is  assumed  that  in  order  to  hold  the 
appeal  bond  liable  there  must  first  be  a  recovery  of  a  judg- 
ment against  the  principal  of  the  bond.  A  judgment  with  a 
perpetual  stay  of  execution  could  be  of  no  value  to  appel- 
lants for  any  other  purpose.  It  thus  appears  that  while  the 
liability  of  the  surety  on  the  appeal  bond  is  not  directly  be- 
fore us  it  is  incidentally,  and  that  is  the  principal  object 
sought  to  be  effected  in  this  case. 

The  sixteenth  section  of  the  Bankruptcy  act  provides 
that  "the  liability  of  a  person  who  is  a  co-debtor  with,  or 
guarantor,  or  in  any  manner  a  surety  for  a  bankrupt,  shall 
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not  be  altered  by  the  discharge  of  such  bankrupt."  Appel- 
lants contend  that  the  effect  of  the  discharge  of  appellee  in 
bankruptcy  was  not  a  satisfaction  of  the  debt  but  operated 
to  release  or  suspend  the  right  of  action  against  him  per- 
sonally therefor,  and  that  such  release  could  not  affect  his 
surety.  Appellee's  contention  is  that  the  surety  on  the  ap- 
peal bond  was  not  a  surety  for  the. debt;  that  the  under- 
taking of  the  surety  on  the  appeal  bond  was  that  if  the 
principal  did  not  prosecute  his  appeal  with  effect  and  pay 
whatever  judgment  might  be  rendered  against  him  in  the 
court  to  which  the  appeal  was  taken,  or,  in  case  the  appeal 
was  dismissed,  pay  the  judgment  rendered  against  him  by 
the  justice  of  the  peace,  the  surety  would  pay  it.  In  such 
case  it  is  insisted  the  discharge  in  bankruptcy  is  a  bar  to 
the  rendition  of  a  judgment  against  the  bankrupt,  and  the 
surety's  liability  not  being  for  the  debt  but  contingent  up- 
on a  judgment  being  rendered  against  the  principal  in  the 
bond,  the  discharge  in  bankruptcy  released  the  surety.  This 
position  seems  to  be  sustained  by  the  weight  of  authority  in 
other  States  where  the  question  has  been  passed  upon,  and 
by  text  writers. 

It  is  contended  by  appellants,  however,  that  this  court 
adopted  a  contrary  rule  in  Hill  v.  Harding^  ji6  111.  92, 
which  was  affirmed  by  the  Supreme  Court  of  the  United 
States  in  130  U.  S.  699.  In  that  case  creditors  of  Hill  sued 
out  an  attachment  and  caused  it  to  be  levied  on  certain 
property  belonging  to  him.  For  the  purpose  of  releasing  it 
from  the  levy,  he,  with  certain  sureties,  entered  into  a  re- 
cognizance conditioned  that  he  would  pay  any  judgment 
that  might  be  rendered  against  him  on  a  final  trial.  The  at- 
tachment was  thereupon  dissolved  and  the  property  restored 
to  Hill.  That  case  was  twice  before  this  court  and  twice 
before  the  Supreme  Court  of  the  United  States.  Before 
the  final  judgment  was  rendered  in  the  circuit  court  Hill 
was  discharged  in  bankruptcy  and  presented  to  the  court  a 
certified  copy  of  that  order.  It  was  finally  held  that,  not- 
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withstanding  the  discharge  in  bankruptcy,  plaintiffs  were 
entitled  to  the  judgment  with  a  perpetual  stay  of  execution. 
That  case  is  distinguishable  from  the  case  at  bar.  Sec- 
tion 6jf  of  the  Bankruptcy  act  provides  that  "all  levies, 
judgments,  attachments  or  other  liens  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  shall  be  deemed  null  and  void,  and 
the  property  affected  by  the  levy,  judgment,  attachment  or 
other  lien,  shall  be  wholly  discharged  and  released  from  the 
same."  In  the  Hill  case  the  attachment  was  sued  out  more 
than  four  months  prior  to  his  filing  his  petition  in  bank- 
ruptcy. The  attachment  became  a  lien  in  favor  of  the  at- 
taching creditors  upon  a  levy  being  made,  and  this  lien 
would  not  have  been  affected  by  the  bankruptcy  proceed- 
ings. Its  release  was  accomplished  by  the  recognizance 
given  in  accordance  with  the  provisions  of  the  statute.  In 
the  case  at  bar  the  appeal  bond  was  given  on  the  31st  day 
of  May,  1906,  and  the  petition  in  bankruptcy  was  filed  on 
the  8th  day  of  June  following.  If  appellants  had  secured 
a  lien  on  property  by  an  execution,  or  otherwise,  at  the 
time  the  appeal  bond  was  given,  it  would  have  been  ren- 
dered null  and  void  by  the  bankruptcy  proceedings.  When 
Hill  V.  Harding  was  first  before  the  Supreme  Court  of  the 
United  States  (107  U.  S.  631,)  that  court  said:  "If  the 
discharge  is  granted,  the  court  in  which  the  suit  is  pending 
may  then  determine  whether  the  plaintiff  is  entitled  to  a 
special  judgment  for  the  purpose  of  enforcing  an  attach- 
ment made  more  than  four  months  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  or  for  the  purpose 
of  charging  the  sureties  upon  the  bond  given  to  dissolve 
such  an  attachment."  When  the  case  was  last  before  this 
court  we  said  (p.  98)  :  "If,  on  the  other  hand.  Hill  had 
received  his  discharge  in  bankruptcy,  it  was  not  the  duty  of 
the  court  to  refuse  to  render  a  judgment  of  any  character 
against  him,  but  in  that  event  the  court  might  determine 
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whether  the  plaintiffs  were  entitled  to  a  special  judgment 
for  the  purpose  of  preserving  rights  acquired  in  an  action 
by  attachment  commenced  more  than  four  months  before 
any  proceedings  were  instituted  in  the  bankrupt  court."  It 
will  thus  be  seen  that  both  courts  based  the  right  of  plain- 
tiffs to  a  special  judgment  upon  the  ground  of  necessity  for 
preserving  rights  that  had  accrued  more  thain  four  months 
before  the  bankruptcy  proceedings  were  instituted. 

The  Appellate  Court  in  its  opinion  in  this  case  distin- 
guished it  from  Hill  v.  Harding  in  the  following  language, 
which  we  adopt:  "In  that  case  (Hill  v.  Harding,)  an  at- 
tachment had  been  made  of  the  defendant's  goods  more 
than  four  months  before  the  bankruptcy  petition  had  been 
filed  by  him.  The  lien  in  favor  of  the  attaching  creditor 
would  therefore  have  been  valid  as  against  the  other  cred- 
itors and  the  assignee  in  bankruptcy  of  the  defendant.  A 
bond  to  release  the  attachment  under  the  statute  had  been 
given.  By  this  the  security  of  the  bond  had  been  substi- 
tuted for  what  would  have  been  the  valid  lien  of  the  at- 
tachment. By  pleading  the  discharge  in  bankruptcy  the  de- 
fendant sought  to  destroy  the  substituted  security,  which 
had  already  superseded,  by  force  of  the  statute,  the  valid 
lien  which  was  good  against  the  bankruptcy  proceedings. 
This  the  Supreme  Court  of  Illinois  refused  him  permission 
to  do,  directing  the  court  below  to  enter  a  judgment  against 
the  bankrupt  with  a  stay  of  execution,  with  the  evident  pur- 
pose of  protecting  what  were  plain  equities  of  the  attaching 
creditor,  both  under  the  State  and  Federal  law." 

The  trial  of  the  appeal  in  the  circuit  cdurt  was  a  trial 
de  novo,  and  appellee  was  at  liberty  to  offer  any  defense 
he  had  at  the  time  of  the  hearing.  His  discharge  in  bank- 
ruptcy was  a  defense  which,  under  the  facts  and  circum- 
stances of  this  case,  we  think  entitled  him  to  a  judgment, 
and  section  i6  of  the  Bankruptcy  act  has  no  application. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

S85-t0 
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The  Sandoval  Zinc  Company,  Appellee,  vs.  The  New 
Amsterdam  Casuai^ty  Company,  Appellant. 

Opinion  filed  June  i8,  ipo8. 

1.  Insurance — when  casualiy  company  is  liable  for  more  than 
face  of  policy.  A  casualty  insurance  company  which  wrongfully 
disclaims  liability  and  withdraws  from  a  damage  suit  against  the 
insured  after  conducting  the  defense,  as  required  by  the  policy, 
(which  precluded  the  assured  from  interfering  in  the  suit,)  up  to 
and  including  the  obtaining  of  an  order  for  an  appeal  and  the  filing 
of  an  appeal  bond,  is  liable  to  the  assured  for  more  than  the  face 
of  the  policy  if  the  damages  sustained  by  the  assured  exceed  that 
amount;  but  it  is  not  liable  for  damages  assessed  upon  the  dismis- 
sal of  the  appeal  on  a  short  record. 

2.  Appeai«s  and  errors — whether  condition  of  policy  was  waived 
is  a  question  settled  by  Appellate  Courfs  judgment.  Whether  a 
condition  of  an  insurance  policy  was  waived  by  the  company,  as 
alleged  in  the  declaration  and  found  by  the  trial  court  in  a  suit  by 
the  assured,  is  a  mixed  question  of  law  and  fact,  upon  which  the 
judgment  of  the  Appellate  Court  is  conclusive,  and  is  not  subject 
to  review  in  the  Supreme  Court 

3.  Same — when  Supreme  Court  cannot  enter  a  judgment  to  en- 
able the  appellee  to  recover  proper  damages.  In  a  suit  at  law  tried 
without  a  jury,  if  no  proposition  of  law  stating  the  correct  measure 
of  damages  was  presented  by  the  plaintiff  and  refused  by  the  court 
and  no  proposition  stating  an  incorrect  measure  was  held  by  the 
court,  the  Supreme  Court  is  without  power,  upon  appeal  by  the  de- 
fendant and  an  assignment  of  cross-error  by  the  plaintiff,  to  enter 
a  judgment  which  will  enable  plaintiff  to  recover  the  full  amount 
to  which  it  was  entitled. 

AppEai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Marion  county;  the  Hon.  S.  L.  D wight,  Judge,  pre- 
siding. 

This  is  an  appeal  by  the  New  Amsterdam  Casualty 
Company  from  a  judgment  of  the  Appellate  Court  for  the 
Fourth  District  affirming  a  judgment  for  the  sum  of  $2500 
obtained  by  the  Sandoval  Zinc  Company,  appellee,  against 
appellant,  in  the  circuit  court  of  Marion  county,  in  a  suit  on 
a  policy  of  insurance,  called  an  employer's  liability  policy. 
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The  declaration,  as  amended,  alleges  that  on  Septem- 
ber lo,  1905,  appellant,  in  consideration  of  $180  paid  to 
it  by  appellee,  issued  its  policy  of  insurance,  in  which  it 
agreed  to  indemnify  appellee  against  loss  from  liability  im- 
posed by  law  upon  appellee  for  damages  on  account  of  bod- 
ily injuries  or  death  accidentally  suffered  by  any  employee 
or  employees  of  appellee  while  employed  by  it  at  its  plant 
at  Sandoval,  Illinois;  that  said  policy  covered  the  period 
from  September  10,  1905,  to  September  10,  1906.  The 
policy  of  insurance  is  set  out  in  full  in  the  declaration,  and 
contains,  among  others,  the  following  provisions : 

"Condition  B. — ^Upon  the  occurrence  of  an  accident  the 
assured  shall  give  immediate  written  notice  thereof,  with 
the  fullest  information  obtainable  at  the  time,  to  the  home 
office  of  the  company  in  New  York  City,  or  to  its  duly 
authorized  agent.  If  a  claim  is  made  on  account  of  such 
accident  the  assured  shall  give  like  notice  thereof,  with  full 
particulars.  The  assured  shall  at  all  times  render  to  the 
company  all  co-operation  and  assistance  in  his  power. 

**Condition  C. — If  thereafter  any  suit  is  brought  against 
the  assured  to  enforce  a  claim  for  damages  by  reason  of  an 
accident  covered  by  this  policy  and  arising  from  a  liability 
covered  thereby,  the  assured  shall  immediately  forward  to 
the  home  office  of  the  company  every  summons  or  other 
process  as  soon  as  the  same  shall  have  been  served  on  him, 
and  the  company  will  at  its  own  cost  defend  such  suit  in 
the  name  and  on  behalf  of  the  assured.    *    *    * 

"Condition  D, — ^The  assured  shall  not  voluntarily  as- 
sume any  liability,  nor  shall  the  assured,  without  the  writ- 
ten consent  of  the  company  previously  given,  incur  any 
expense  or  settle  any  claim  except  at  its  own  costs,  or  in- 
terfere in  any  negotiations  for  settlement  or  in  any  legal 
proceeding.   *  *  * 

"Condition  M. — No  condition  or  provision  of  this  pol- 
icy shall  be  waived  or  altered  by  any  one  unless  by  en- 
dorsement hereon  signed  by  an  officer  of  the  company  at 
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the  home  office,  nor  shall  notice  to  any  agent,  nor  shall 
knowledge  possessed  by  any  agent  or  by  any  other  person, 
be  held  to  effect  a  waiver  or  change  in  this  contract  or  in 
any  part  of  it. 

"Condition  O. — The  liability  of  the  company  for  loss 
from  an  accident  resulting  in  bodily  injuries  to  or  in  the 
death  of  one  person,  only,  is  limited  to  twenty-five  himdred 
dollars  ($2500)."  *  *  * 

The  declaration  then  alleges  that  on  the  8th  day  of 
November,  1905,  while  the  said  policy  was  in  full  force,  one 
Henry  Hale,  who  was  emplo3red  by  appellee  at  its  plant  at 
Sandoval,  Illinois,  and  who  was  one  of  its  employees  cov- 
ered by  said  contract  of  insurance,  sustained  a  bodily  in- 
jury, for  which  appellee  became  liable  for  damages  under 
the  law;  that  by  reason  of  such  injury  the  said  Hale,  on 
December  21,  1905,  brought  suit  in  the  circuit  court  of 
Marion  county  against  appellee  to  recover  damages  for  the 
said  injuries;  that  appellant,  knowing  that  appellee  had 
not  complied  with  conditions  B  and  C  of  said  policy  of  in- 
surance, after  said  suit  was  brought  waived  said  notice  and 
began  negotiations  for  a  settlement,  and  assumed  and  took 
upon  itself  the  management,  control  and  defense  of  the 
said  suit  on  behalf  of  appellee ;  that  by  reason  of  appellant 
having  waived  the  giving  of  the  required  notice  and  by  as- 
suming and  undertaking  the  defense  of  said  suit,  appellee 
was  prohibited  by  condition  D  of  said  policy  from  inter- 
fering with  any  negotiations  for  settlement  or  legal  pro- 
ceedings in  the  cause;  that  on  January  11,  1906,  after  a 
trial  of  the  issues,  a  final  judgment  was  rendered  in  said 
suit  against  appellee  in  favor  of  Hale  for  the  sum  of  $2500 
and  costs  of  suit. 

The  declaration  further  alleges  that  on  January  26,  1906, 
appellant  appeared  in  said  court  in  said  cause  in  the  name 
of  appellee  and  excepted  to  the  judgment  rendered  by  the 
court  and  prayed  an  appeal  to  the  Aj^ellate  Court  for  the 
Fourth  District  of  Illinois,  which  was  allowed  upon  the 
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filing  of  a  bond  in  the  sum  of  $3000  within  thirty  days 
and  a  bill  of  exceptions  within  sixty  days ;  that  on  Febru- 
ary 23,  1906,  and  within  thirty  days,  at  the  instance  and 
request  of  appellant,  appellee  caused  to  be  filed  in  the  of- 
fice of  the  clerk  of  said  court  an  appeal  bond,  which  was 
approved  by  the  court;  alleges  that  under  the  conditions 
of  said  policy,  after  appellant  had  waived  said  notice,  as 
aforesaid,  and  assumed  the  defense  of  said  suit,  it  became 
the  duty  of  appellant  either  to  pay  the  said  judgment  or  to 
prosecute  and  perfect  said  appeal  to  said  Appellate  Court 
or  to  indemnify  and  save  appellee  from  paying  said  judg- 
ment, yet  the  appellant  failed  and  neglected  so  to  do ;  that 
afterwards,  at  the  August  term  of  said  Appellate  Court,  on 
the  motion  of  said  Hale,  said  appeal  was  dismissed  and 
a  judgment  rendered  in  his  favor  for  the  sum  of  $2500, 
together  with  five  per  cent  damages  and  costs  of  suit ;  that 
afterwards,  on  September  11,  1906,  said  Hale  commenced 
suit  in  the  circuit  court  of  Marion  county  against  appellee 
on  its  appeal  bond  to  recover  said  judgment,  damages  and 
costs,  and  on  October  i,  1906,  a  judgment  was  rendered  in 
said  suit  against  appellee,  in  favor  of  Hale,  for  the  sum 
of  $2733.33,  which  judgment  was  satisfied  by  appellee  on 
December  i,  1906;  that  appellant,  though  often  requested, 
*  has  not  re-paid  to  appellee  said  sum  of  money  or  any  part 
thereof,  but  has  refused  so  to  do,  to  the  damage  of  ap- 
pfellee,  etc. 

To  the  declaration  appellant  interposed  the  general  is- 
sue and  filed  a  number  of  special  pleas.  When  the  cause 
was  at  issue  it  was  tried  before  the  court  without  a  jury 
and  resulted  in  a  judgment  in  the  sum  of  $2500  in  favor 
of  appellee.  Appellant  and  appellee  each  submitted  to  the 
court  certain  propositions  and  asked  that  the  same  be  held 
as  the  law  governing  the  case,  all  of  which  were  refused 
by  the  court. 

The  home  office  of  appellant  is  located  in  New  York 
City.    The  contract  of  insurance  with  appellee  was  issued 
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through  a  branch  office  of  appellant  located  in  the  city  of 
Chicago,  in  charge  of  C.  J.  Porter,  the  resident  manager. 
The  head  offices  of  appellee  were  also  located  in  Chicago. 
Hale  received  his  injuries  on  November  8,  1905,  at  appel- 
lee's plant  at  Sandoval,  Illinois,  and  a  few  days  later  made 
a  claim  to  appellee  for  damages.  It  is  admitted  by  appel- 
lant that  due  notice  of  the  injury  and  of  the  claim  made 
by  Hale  was  received  by  it.  On  December  21,  1905,  the 
claim  not  having  been  settled,  Hale  brought  suit  against 
appellee  in  the  circuit  court  of  Marion  county,  and  the  sum- 
mons was  made  returnable  to  the  January  term  of  that 
court.  On  December  29,  1905,  Robert  F.  Crabb,  an  attor- 
ney who  was  an  investigator  and  adjuster  for  appellant,  at 
its  request  went  to  Sandoval  to  eflfect  a  settlement,  if  pos- 
sible, with  Hale,  and  while  at  the  Sandoval  office  of  appel- 
lee he  was  shown  a  copy  of  the  summons  that  had  been 
served  upon  it  in  the  suit  brought  by  Hale.  Neither  the 
summons  nor  any  copy  thereof  was  ever  forwarded  by  the 
appellee  to  the  home  office  of  appellant.  »On  that  day,  De- 
cember 29,  1905,  Crabb  reached  an  agreement  for  settle- 
ment with  Hale,  provided  appellant  would  pay  his  attorneys. 
Crabb  and  Hale  together  went  to  Centralia  to  interview 
Hale's  attorneys  in  regard  to  their  fees.  The  attorneys  de- 
manded $150,  which  was  more  than  Crabb  had  authority 
to  pay  without  first  communicating  with  the  appellant,  and 
for  that  reason  a  settlement  was  not  effected  at  that  time. 
Crabb  then  returned  to  St.  Louis  and  submitted  a  report  of 
his  negotiations  to  appellant,  and  on  January  8,  1906,  after 
receiving  an  authorization  from  appellant  to  settle  the  claim 
for  the  amount  demanded  by  Hale  and  his  attorneys,  wrote 
the  attorneys  asking  for  an  appointment  with  their  client 
for  the  purpose  of  settling  the  claim.  He  received  no  re- 
ply to  this  letter,  and  wrote  them  again  to  the  same  effect 
on  January  12,  1906.  On  the  preceding  day,  no  appear- 
ance having  been  entered  for  the  defendant,  the  attorneys 
for  Hale  took  default,  empaneled  a  jury  and  obtained  a  vcr- 
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diet  and  judgment  for  $2500  against  appellee.  On  Janu- 
ary 16,  19069  the  appellant  was  notified  by  appellee  of  the 
action  that  had  been  taken  by  Hale's  attorneys,  and  it  im- 
mediately communicated  the  fact  to  its  attorney  at  St.  Louis, 
who  went  at  once  to  Salem,  where  the  Marion  coimty  cir- 
cuit court  was  in  session*  Under  and  by  virtue  of  the  au- 
thority conferred  on  appellant  by  the  contract  of  insurance 
this  attorney  employed  for  appellant  another  attorney  re- 
siding at  Salem,  and  the  two  attorneys,  by  virtue  of  the 
power  so  conferred  upon  them,  prepared  and  filed  a  motion 
for  and  on  behalf  of  appellee  to  set  aside  the  judgment 
and  default  and  filed  affidavits  in  support  of  such  motion. 
Thereafter  the  motion  was  overruled.  An  appeal  was 
then  prayed  by  the  same  attorneys  to  the  Appellate  Court 
for  the  Fourth  District  on  behalf  of  appellee,  which  was 
granted  on  filing  a  bond  in  thirty  days  and  a  bill  of  excep- 
tions within  sixty  days.  Appellant  took  no  further  steps 
in  the  case,  and  on  February  13,  1906,  wrote  appellee  from 
its  New  York  office  that  the  motion  to  set  aside  the  default 
had  been  denied  and  that  it  had  withdrawn  from  the  case, 
and  disclaimed  liability  under  the  policy  because  appellee 
had  not  forwarded  the  summons  to  the  home  office  as  re- 
quired by  condition  C  of  the  policy,  and  refused  to  take  any 
further  steps  in  the  case  unless  appellee  would  stipulate  in 
writing  that  a  further  appearance  in  the  case  would  not  be 
taken  as  an  admission  of  liability  on  the  part  of  appellant 
or  a  waiver  of  any  of  the  conditions  of  the  policy.  This 
appellee  refused  to  do,  and  thereafter  filed  an  appeal  bond 
within  the  time  limited  but  failed  to  file  a  bill  of  exceptions, 
and  some  time  thereafter  the  attorneys  for  Hale  filed  a 
short  record  in  the  Appellate  Court  and  obtained  a  dismis- 
sal, with  five  per  cent  damages.  Hale's  attorneys  brought 
suit  on  the  appeal  bond  against  appellee  and  recovered  a 
judgment  for  the  amount  of  the  former  judgment,  inter- 
est and  costs,  which  latter  judgment  has  been  satisfied  by 
appellee. 
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The  contention  made  here  by  appellant  is,  that  appel- 
lee cannot  recover  on  the  policy  because  of  its  failure  to 
comply  with  the  terms  of  condition  C  of  the  contract. 
Cross-errors  have  been  assigned  by  appellee  challenging  the 
action  of  the  court  in  holding  that  the  liability  of  appellant 
is  limited  by  its  policy  to  the  sum  of  $2500. 

Linn  R.  Brokaw,  C.  E.  Wise,  and  Kagy  &  Vander- 
VORT,  (C.  P.  Ei.i<ERBE,  of  counsel,)  for  appellant. 

June  C.  Smith,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Condition  B  of  the  policy  required  that  upon  the  occur- 
rence of  an  accident  the  insured  should  give  immediate  no- 
tice to  the  insurer,  and  upon  a  claim  being  made  on  account 
of  the  accident  that  the  insured  should  give  like  notice.  Con- 
dition C  provided  that  if  suit  was  brought  to  enforce  the 
claim  the  insured  should  immediately  forward  to  the  home 
office  of  the  company  the  siunmons  or  other  process  as  soon 
as  the  same  was  served  upon  him.  Condition  B  was  fully 
satisfied.  The  declaration  averred,  and  the  circuit  court 
found,  that  appellant  waived  compliance  by  appellee  with 
the  provisions  of  condition  C.  The  Appellate  Court  found 
the  same  way.  The  question  whether  there  was  such  a 
waiver  is  a  mixed  question  of  law  and  fact,  upon  which  the 
finding  of  the  Appellate  Court  is  final  and  not  here  subject 
to  review.  Moerschbaecher  v.  Royal  League,  188  111.  9; 
Coverdale  v.  Royal  Arcanum,  199  id.  649;  ^tna  Life  Ins. 
Co.  v.  Sanford,  200  id.  126. 

No  material  question  open  to  consideration  in  this  court 
is  presented  by  appellant's  assignments. 

The  amount  of  the  judgment  recovered  was  $2500.  Ap- 
pellee assigns  cross-errors,  and  insists  that  the  court  erred 
in  refusing  a  proposition  ,of  law  submitted  by  it  which 
reads  as  follows: 
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"The  court  further  holds  as  a  proposition  of  law  that 
the  plaintiff  is  not  limited  in  the  amount  it  can  recover  in 
this  case  by  the  limitation  of  $2500  fixed  by  said  policy, 
but  the  plaintiff  can  recover  in  this  case  the  whole  amount 
of  the  judgment,  together  with  the  five  per  cent  damages 
assessed  by  the  Appellate  Court,  and  all  the  costs,  both  in 
the  circuit  and  Appellate  Court,  in  the  suit  of  Henry  Hale 
against  the  plaintiff,  and  also  the  costs  in  the  suit  subse- 
quently brought  by  said  Henry  Hale  against  the  plaintiff 
on  the  appeal  bond,  which  the  plaintiff  was  compelled  to 
and  did  pay." 

WTien  the  appellant  notified  the  appellee  that  it  denied 
liability  in  the  matter,  the  appellee  was  under  no  obligation 
whatever  to  proceed  further  in  the  litigation.  Thereafter 
appellee  filed  its  appeal  bond,  and  the  five  per  cent  damages 
mentioned  in  the  foregoing  proposition  was  assessed  against 
appellee  by  the  Appellate  Court  upon  Hale  filing  in  that 
court  a  short  record  and  obtaining  a  dismissal  of  the  ap- 
peal. No  reasonable  theory  has  been  suggested  upon  which 
the  insurer  could  be  held  liable  for  that  five  per  cent.  We 
think  that  appellee  was  entitled  in  this  case  to  recover  more 
than  $2500,  the  bare  face  of  the  policy.  No  proposition  of 
law,  however,  was  presented  by  it  and  refused  by  the  court 
stating  the  correct  measure  of  damages  and  no  proposition 
stating  an  incorrect  measure  was  held  by  the  court.  We 
are  therefore  without  power,  in  the  present  condition  of 
the  record,  to  enter  any  judgment  which  will  enable  appel- 
lee to  recover  the  entire  amount  to  which  it  was  entitled. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Cai^vin  R.  Favorite  et  al.  Plaintiffs  in  Error,  vs.  Board 
o^  Education  of  Chicago,  Defendant  in  Error. 

Opinion  filed  June  i8,  ipo8. 

This  case  is  controlled  by  the  decision  in  Wilson  v.  Board  of 
Education,  233  111.  464. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  writ  of  error  to 
the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
HoNORE,  Judge,  presiding. 

Stuart  G.  Shepard,  for  plaintiffs  in  error. 

Frank  Hamun,  and  Angus  Roy  Shannon,  for  de- 
fendant in  error. 

Per  Curiam  :  This  was  a  bill  in  chancery  filed  by  the 
plaintiffs  in  error  in  the  circuit  court  of  Cook  county  to 
enjoin  the  defendant  in  error  from  enforcing  a  rule  adopted 
by  the  defendant  in  error  known  as  the  "anti-fraternity 
rule."  A  demurrer  was  interposed  to  the  bill  and  sustained 
and  the  bill  dismissed  for  want  of  equity.  The  decree  of 
the  circuit  court  was  affirmed  by  the  Appellate  Court  for 
the  First  District,  and  this  writ  of  error  has  been  sued  out 
from  this  court  to  the  Appellate  Court  to  review  the  judg- 
ment of  that  court  in  affirming  the  decree  of  the  circuit 
court. 

The  questions  raisefl  upon  this  record  are  identical  with 
those  raised  in  the  case  of  Wilson  v.  Board  of  Education 
of  Chicago,  233  111.  464,  and  the  decision  in  that  case  is 
decisive  of  this  case.  In  accordance,  therefore,  with  the 
holding  of  this  court  in  that  case,  the  judgment  of  the  Ap- 
pellate Court  affirming  the  decree  of  the  circuit  court  will  be 

^""^^-  Judgment  aflirmd. 
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OsRO  Shirk,  Appellee,  vs.  The  Chicago  and  Eastern 
I1.UN01S  Railroad  Company,  Appellant. 

Opinion  Hied  June  18,  ipoS. 

1.  Master  and  servant — question  as  to  whether  man  who  gave 
orders  was  the  foreman  is  a  question  of  fact.  Whether  the  man  un- 
der whose  orders  plaintiff  was  acting  in  assisting  to  load  a  flat-car 
with  bridge  piles  was  the  foreman  in  charge  of  the  work  is  a  ques- 
tion of  fact  for  jury,  where  the  evidence  on  that  point  is  in  conflict. 

2.  Same — when  a  servant  does  not,  as  a  matter  of  law,  assume 
risk  of  defect,  A  servant  does  not,  necessarily  and  as  a  matter  of 
law,  assume  the  risk  of  danger  from  the  breaking  of  a  rope  used  in 
loading  bridge  piles  on  a  flat-car,  where  the  rope  was  an  inch  ma- 
nila  rope  with  which  the  servant  had  not  worked  before,  and  where 
the  only  showing  of  its  defective  condition  was  that  it  had  been 
used  and  appeared  to  be  old  and  had  broken  once  before  that  day. 

Appeai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Massac  county;  the  Hon.  W.  W.  Duncan,  Judge,  pre- 
siding. 

This  was  an  action  brought  by  appellee  to  recover  dam- 
ages for  personal  injuries  received  by  him  while  in  the  em- 
ploy of  appellant.  The  declaration  contained  three  counts. 
The  first  and  second  charged  that  the  appellee  was  injured 
while  assisting  in  loading  piling  on  a  car,  that  he  was  in- 
experienced in  that  kind  of  work,  and  that  he  was  injured 
in  consequence  of  and  while  obeying  a  negligent  or  wrong- 
ful command  of  appellant.  The  third  count  charged  that 
the  injury  resulted  from  negligence  on  the  part  of  appel- 
lant in  knowingly  furnishing  unsafe  and  defective  appli- 
ances with  which  the  work  was  required  to  be  done  by 
appellee.  The  case  was  tried  by  a  jury  and  resulted  in  a 
verdict  and  judgment  for  $1250.  An  appeal  was  taken  to 
the  Appellate  Court  for  the  Fourth  District,  where  the  judg- 
ment of  the  circuit  court  was  affirmed,  and  appellant  brings 
the  case  to  this  court  by  further  appeaL 
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Appellee  was  injured  June  19,  1906,  while  working  as 
a  member  of  a  bridge  crew  of  appellant  in  loading  bridge 
piling  upon  a  flat-car  at  a  point  on  appellant's  road  about 
a  half  mile  south  of  St.  Elmo,  Illinois.  The  piling  consisted 
of  about  a  dozen  poles,  which  were  lying  at  the  foot  of  an 
embankment  near  the  track  and  parallel  with  the  car,  and 
were  loaded  by  being  rolled  over  skids  which  extended 
from  the  edge  of  the  top  of  the  embankment  to  the  top  of 
the  car.  The  embankment  was  about  eighteen  feet  high. 
An  inch  manila  rope  about  one  hundred  and  forty  feet  long, 
called  "the  main  line,"  was  used  to  raise  the  poles  to  the 
car.  One  end  of  it  was  fastened  to  a  stake  on  the  opposite 
side  of  the  car  and  near  the  center.  The  other  end  was 
passed  down  the  embankment,  around  the  pole  and  brought 
back  to  the  stake  in  the  car,  and,  passing  over  a  pulley 
fastened  thereto,  was  attached  to  a  locomotive  south  of 
the  car.  The  locomotive  was  not  attached  to  the  car.  At 
signals  given  to  the  engineer  by  the  conductor  the  engine 
would  move  forward  and  pull  the  pole  up  the  embankment 
and  over  the  skids  to  the  top  of  the  car,  and  the  pole  would 
be  placed  in  position  by  members  of  the  crew  at  each  end 
of  the  car.  One  end  of  the  pole  was  larger  than  the  other, 
and  in  order  to  keep  the  pole  straight  while  going  over  the 
skids,  so  that  both  ends  would  reach  the  car  at  the  same 
time,  what  is  known  as  a  "tag  line"  was  used.  This  was 
a  smaller  rope  about  seventy-five  feet  long,  one  end  of 
which  was  attached  to  the  north  end  of  the  car  and  the 
other  passed  under  and  around  the  big  end  of  the  pole  and 
back  to  the  deck  of  the  car  and  was  held  by  the  men  on 
the  north  end  of  the  car.  As  the  pole  approached  the  car 
the  loose  end  of  the  tag  line  passed  through  the  hands  of 
the  men  holding  it  and  fell  in  a  coil  upon  the  deck  of  the 
car.  There  was  no  particular  strain  on  the  tag  line,  as  it 
was  used  only  for  the  purpose  of  keeping  the  pole  straight. 
The  appellee  and  another  employee  were  directed  to  take 
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charge  of  the  tag  line.  As  the  last  pole  was  being  loaded, 
and  while  it  was  being  rolled  up  the  skids,  near  the  top  the 
main  line  broke  and  the  pole  rolled  back  to  the  ground. 
The  weight  of  the  pole  being  thrown  on  the  tag  line  it  ran 
out  rapidly,  and  in  doing  so  appellee's  left  foot  and  leg  be- 
came entangled  in  the  line  and  he  was  jerked  off  the  car 
and  injured. 

C.  L.  V.  Mui^KEY,  (Homer  T.  Dick,  of  counsel,)  for 
appellant. 

Courtney  &  Helm,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant  contends  the  trial  court  erred  in  denying  its 
motion  to  direct  a  verdict  in  its  favor.  It  concedes  that  the 
evidence  was  conflicting  on  the  question  as  to  whether  the 
rope  was  defective  and  as  to  whether  appellee  was  guilty  of 
contributory  negligence,  and  that  the  judgment  of  the  Ai>- 
pellate  Court  is  final  upon  those  questions,  but  contends 
that  appellee,  at  the  time  he  was  injured,  was  not  acting 
under  a  command  or  order  of  a  foreman  of  appellant  who 
had  charge  of  the  work  of  loading  the  car  and  authority  to 
direct,  order  and  control  the  plaintiff  and  others  under  his 
charge,  as  alleged  in  the  first  and  second  counts ;  also,  that 
the  facts  relied  on  by  appellee  to  support  the  third  count 
of  the  declaration,  that  the  rope  was  defective  and  unsafe, 
were  known  to  him  before  the  accident  occurred,  and  he 
must  therefore  be  held,  as  a  matter  of  law,  to  have  assumed 
the  risk  of  injury  thereby. 

On  the  question  whether  Lyansapp,  by  whom  appellee 
claims  he  was  ordered  to  do  the  work  in  the  manner  he 
was  doing  it  at  the  time  of  the  injury,  was  in  control  of 
the  car  and  was  acting  as  the  representative  of  appellant  in 
directing  the  work,  the  evidence  was  conflicting.     Appel- 
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lant's  testimony  tended  to  show  that  a  man  by  the  name 
of  Scurlock  was  foreman.  Appellee's  evidence  abundantly 
tends  to  show  that  the  work  was  directed  and  all  orders 
given  the  men  by  Lyansapp  and  that  Scurlock  worked  with 
the  crew  but  gave  no  orders.  Whether  Lyansapp  was  fore- 
man was  a  question  of  fact,  which  was  properly  submitted 
by  the  trial  court  to  the  jury  and  is  not  now  subject  to  re- 
view by  us. 

The  proof  shows  the  rope  which  was  attached  to  the  en- 
gine broke  once  the  same  day  and  before  appellee  was  in- 
jured. One  of  the  workmen  spoke  to  Lyansapp  about  it 
and  suggested  using  another  and  newer  rope  they  had.  Ly- 
ansapp replied  he  thought  it  was  strong  enough  and  that 
he  did  not  have  time  to  make  the  change;  that  he  was 
anxious  to  get  the  work  done  and  get  out  of  the  way  of  a 
passenger  train  which  was  soon  due  to  pass.  He  told  the 
men  that  if  they  did  not  hurry  they  would  not  get  the  work 
done  in  time  to  get  out  of  the  way  of  this  passenger  train, 
and  ordered  them  to  go  ahead.  The  rope  was  a  manila 
rope  one  inch  in  diameter.  The  only  proof  of  its  defective 
condition  was  that  it  appeared  to  be  old  and  to  have  been 
used  considerably  and  the  fact  that  it  had  broken  once  that 
morning.  Appellee  had  not  worked  with  it  before,  and 
there  is  no  evidence  that  he  had  ever  seen  it  until  it  was  put 
in  use  that  morning.  He  had  only  begtin  work  with  that 
crew  the  day  before  he  was  injured.  There  is  no  substan- 
tial ground  for  appellant's  contention  that  the  trial  court 
should  have  directed  a  verdict  in  its  favor  because  under 
the  evidence,  as  a  matter  of  law,  it  must  be  held  that  ap- 
pellee assumed  the  risk  of  injury  from  the  defective  rope. 
Swift  &  Co.  V.  O'Neill,  187  111.  337;  Springfield  Boiler  Co. 
V.  Parks,  222  id.  355;  Chicago,  Rock  Island  and  Pacific 
Railway  Co.  v.  Rathneau,  225  id.  278;  Chicago  Anderson 
Pressed  Brick  Co.  v.  Sobkozviak,  148  id.  573 ;  Illinois  Steel 
Co.  V.  Schymanowski,  162  id.  447;  Offutt  v.  World's  Co- 
lumbian Exposition,  175  id.  472. 
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No  substantial  error  was  committed  by  the  trial  court 
and  no  prejudice  resulted  to  appellant  from  its  rulings  in 
giving,  refusing  and  modifying  instructions. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  oMrmed. 


The  O.  S.  Richardson  Fueling  Company,  Appellee,  vs. 
John  Seymour  et  al.  Appellants. 

Opinion  Hied  June  i8,  ipo8.  * 

1.  Trial — trial  of  case  out  of  its  order  is  within  sound  discre- 
tion of  court.  Under  section  i6  of  the  Practice  act  the  trial  court 
may  allow  a  case  to  be  tried  out  of  its  docket  order  for  good  and 
sufficient  cause,  which  matter  must  be  determined  by  the  court  in 
its  sound  legal  discretion,  in  view  of  the  condition  of  the  docket, 
the  dispatch  of  business,  saving  of  time  and  expense  to  litigants, 
witnesses  and  jurors,  and  other  considerations,  and  its  discretion 
will  not  be  interfered  with  unless  clearly  abused. 

2.  Same — what  is  not  an  abuse  of  discretion  in  granting  motion 
to  place  cause  on  trial  calendar.  The  granting  of  a  motion  to  place 
a  cause  on  the  trial  calendar  out  of  its  order  is  not  an  abuse  of 
discretion  where  such  cause  had  been  pending  nearly  nine  years 
and  had  been  twice  tried,  and  where  no  showing  is  made  against 
the  motion  except  that  the  cause  was  advanced  out  of  its  order. 

3.  Corporations — when  stockholders  are  liable  as  partners. 
Where  coal  ordered  by  the  manager  of  a  supposed  corporation 
which  had  failed  to  file  its  final  certificate  of  incorporation  for  rec- 
ord is,  in  fact,  delivered  to  a  steamer  operated  by  such  company, 
the  parties  who  were  the  original  subscribers  to  the  stock  and  who 
were  stockholders,  officers  and  directors  after  the  transaction  took 
place  are  liable  for  the  coal  as  partners,  independent  of  any  liabil- 
ity under  section  18  of  the  Incorporation  act. 

4.  Sams — proof  of  de  facto  corporation  does  not  prevent  liabil- 
ity under  section  18  of  Incorporation  act.  Proof  of  a  corporation 
de  facto  does  not  relieve  officers  and  directors  from  the  liability 
imposed  by  section  18  of  the  Incorporation  act,  and  to  escape  such 
liability  they  must  show  a  corporation  de  jure. 

5.  Same — when  act  of  Congress  limiting  liability  of  ship  own- 
ers has  no  application.  The  act  of  Congress  of  June  26,  1884,  lim- 
iting the  individual  liability  of  a  ship  owner  to  the  proportion  of  all 
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debts  and  liabilities  that  his  individual  share  of  the  vessel  bears  to 
the  whole,  has  no  application  where  parties  are  not  charged  with 
any  liability  as  ship  owners  but  only  upon  a  personal  contract. 

6.  Evidence — when  witness  may  read  entries  from  books  of  ac- 
count. In  an  action  to  recover  the  price  of  coal  delivered  to  a 
steamer,  the  delivery  receipts  for  which  had  been  turned  over  to 
counsel  for  the  defendants  and  lost,  the  tug-boat  captain  who  deliv- 
ered the  coal  may  read  from  a  book  the  entries  showing  dates  and 
amounts  of  the  deliveries,  where  he  testifies  that  the  entries  were 
made  by  him  at  the  time  of  the  delivery  and  that  he  knows  them 
to  be  true,  though  he  has  no  independent  recollection  of  the  amount 
of  coal  outside  of  what  is  shown  by  the  book. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthii.1.,  Judge, 
presiding. 

Kremer  &  Greenfield,  for  appellant. 

Hubert  E.  Page,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  O.  S.  Richardson  Fueling  Company,  a  corporation, 
for  the  use  of  Levi  Windmuller,  began  an  action  of  assump- 
sit in  the  circuit  court  of  Cook  county  against  John  Sey- 
mour, Antoine  E.  Cartier,  Richard  A.  Sejrmour  and  Elwyn 
W.  Seymour  to  recover  for  coal  sold  and  delivered  to  the 
steamer  Puritan,  in  1895.  The  case  has  been  in  the  Appel- 
late Court  twice  and  in  this  court  once.  (103  III  App.  625 ; 
123  id.  401;  205  111.  77.)  The  facts  are  fully  stated  in 
the  Report  first  cited.  Upon  the  last  trial  judgment  was 
rendered  against  the  first  two  named  defendants,  which  has 
been  affirmed  by  the  Appellate  Court,  and  a  further  appeal 
has  been  prosecuted  to  this  court. 

After  the  last  remandment  of  the  cause  it  was  re-instated 
in  the  trial  court  and  given  term  number  14,207.  Several 
months  later,  on  motion  of  the  plaintiff,  the  cause  was 
placed  upon  the  trial  calendar  and  given  term  number 
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2845^.  The  defendants  objected  ta  this  order,  and  it  is 
now  insisted  that  it  was  in  violation  of  section  16  of  the 
Practice  act,  which  provides  that  all  causes  shall  be  tried 
or  otherwise  disposed  of  in  the  order  they  are  placed  on 
the  docket,  unless  the  court,  for  good  and  sufficient  cause, 
shall  otherwise  direct.  The  case  was  called  for  trial  at  a 
later  day,  and  it  does  not  appear  from  the  bill  of  exceptions 
that  all  the  cases  standing  on  the  docket  before  No.  ^i  4,207 
had' not  then  been  disposed  of  for  the  term.  It  does  not 
appear  that  any  case  having  a  less  number  than  14,207  was 
set  for  trial  after  the  time  when  this  case  was  set  for  trial, 
or  that  all  cases  having  a  lower  number  were  not  actually 
tried,  dismissed,  continued  or  otherwise  disposed  of.  But 
if  the  case  was  tried  out  of  its  order  the  statute  vests  in 
the  court  a  discretion,  which  will  not  be  interfered  with  un- 
less there  has  been  a  clear  abuse  of  such  discretion  which 
works  manifest  injustice.  (In  re  Estate  of  Wincox,  186 
111.  445;  Clark  v.  Marfield,  yy  id.  258;  Staunton  Coal  Co. 
V.  Menk,  197  id.  369;  Smith  v.  Third  Nat.  Bank,  79  id. 
118.)  This  was  the  third  trial  of  the  case,  which  had  been 
pending  for  nearly  nine  years.  No  showing  whatever  was 
made  against  the  motion.  The  objection  was  merely  that 
the  cause  was  advanced  for  trial  out  of  its  regular  place. 
If  anyone  had  ground  for  complaint  it  was  the  litigants 
whose  cases  were  delayed.  What  is  good  and  sufficient 
cause  for  trying  a  case  out  of  its  order  on  the  docket  must 
be  determined  by  the  court,  in  the  exercise  of  a  sound  legal 
discretion,  in  view  of  the  condition  of  the  docket,  the  dis- 
patch of  business,  the  saving  of  time  and  expense  to  liti- 
gants, witnesses  and  jurors,  as  well  as  other  considerations, 
and  we  do  not  think  the  discretion  was  abused  in  this  case. 
The  account  sued  on  was  for  coal  furnished  to  the 
steamer  Puritan.  There  was  evidence  tending  to  show  that 
the  steamer  was  operated,  at  the  time  the  account  accrued, 
by  the  Seymour  Transportation  Company,  purporting  to  be 
a  corporation  organized  under  the  laws  of  this  State.    The 

tS5-  21 

Digitized  by  LjOOQIC 


322      Richardson  Fueling  Co.  v.  Seymour.      CZSS  DL 

certificate  of  incorporation  of  the  company,  however,  had 
never  been  filed  for  record  in  the  county  where  its  principal 
office  was  located,  and  the  ground  of  the  alleged  liability 
of  the  appellants  is  their  assumption  and  exercise  of  cor- 
porate powers  and  use  of  the  corporate  name  without  com- 
plying with  the  provision  of  section  4  of  the  Incorporation 
act,  in  regard  to  the  recording  of  the  certificate  x>i  complete 
organization  of  the  corporation.  The  appellants  were  orig- 
inal subscribers  to  the  capital  stock  of  the  supposed  corpora- 
tion, and  were  stockholders,  directors  and  officers  thereof 
until  after  the  transactions  here  in  controversy.  The  evi- 
dence tends  to  show  that  the  appellants  lived  in  Manistee, 
Michigan,  and  that  E.  W.  Seymour,  another  original  sub- 
scriber, stockholder,  director  and  officer  of  the  company, 
was  its  manager,  who  had  actual  charge  of  the  business  of 
the  steamer  in  Chicago,  where  the  coal  was  furnished.  It 
is  argued  that  the  debt  to  the  appellee  was  made  by  the 
latter  alone,  and  that  appellants  did  not  participate  therein 
in  any  way  and  had  no  connection  therewith.  In  the  case 
of  Bigelow  V.  Gregory,  73  111.  197,  the  effect  upon  the  lia- 
bility of  incorporators  of  a  failure  to  comply  with  the  pro- 
visions of  the  statute  of  Wiscohsin  in  regard  to  the  filing 
of  their  certificate  and  publication  of  articles  of  association 
was  under  consideration,  and  it  was  there  held  that  the  in- 
corporators, under  such  circumstances,  were  liable  as  part- 
ners. And  in  Loverin  v.  McLaughlin,  161  111.  417,  it  was 
held  that  a  company  which  is  not  a  corporate  body  is  a 
partnership,  composed  not  merely  of  the  directors,  but  of 
all  the  subscribers  to  ,the  articles  of  association  who  had 
not  withdrawn.  So  in  Gunderson  v.  Illinois  Trust  and 
Savings  Bank,  199  111.  422,  it  is  said  that  if  the  associa- 
tion there  concerned  was  not  a  corporate  body  it  was  a 
partnership  of  individuals,  who  would  be  liable  as  partners 
for  its  debts.  Proof  of  a  corporation  de  facto  does  not  rer 
lieve  directors  and  officers  of  the  corporation  from  the  lia- 
bility imposed  by  the  statute.    A  corporation  de  jure  must 
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be  shown,  to  escape  that  liability.  (Butler  Paper  Co,  v. 
Cleveland,  220  111.  128.)  Independent  of  any  liability  un- 
der section  18  of  the  Incorporation  act,  the  appellants  were 
liable  as  partners  if  the  proof  showed  the  delivery  of  the 
coal.  There  was  evidence  tending  to  show  its  delivery,  and 
with  the  weight  of  the  evidence  we  have  nothing  to  do. 

Objection  was  made  to  the  admission  of  the  book  of  the 
tug-boat  captain  showing  dates  and  amounts  of  coal  deliv- 
ered. The  captain  testified  that  the  amounts  of  coal  as 
entered  by  him  were  true;  that  the  entries  were  made  at 
the  time  of  delivery  and  he  knew  them  to  be  true;  that 
the  coal  was  delivered  in  wheelbarrows  from  the  scow  to 
the  steamer  and  he  checked  the  wheelbarrows  as  they  were 
delivered,  or,  at  times  when  he  was  too  busy,  they  were 
checked  by  someone  else,  but  he  always  got  a  ticket  signed 
by  someone  on  the  boat,  the  same  as  delivery  tickets  made 
for  coal  at  a  house,  and  that  he  had  no  independent  recol- 
lection of  the  amount  of  coal  delivered  to  the  Puritan  out- 
side of  what  is  stated  in  the  books,  but  he  knew  he  put  it 
down  there  at  the  time  and  that  it  was  true.  The  delivery 
tickets  or  receipts  it  was  admitted  had  been  turned  over  to 
counsel  for  the  defendants  and  were  lost.  The  witness  was 
then  permitted  to  read  from  the  book  the  entries  showing 
the  dates  and  amounts  of  the  deliveries.  In  this  we  think 
there  was  no  error.  Diamond  Glue  Co.  v.  Wietzychowski, 
227  111.  338. 

It  is  insisted  that  under  the  act  of  Congress  of  June  26, 
1884,  (chap.  121,)  limiting  the  individual  liability  of  a  ship 
owner  to  the  proportion  of  all  debts  and  liabilities  that  his 
individual  share  of  the  vessel  bears  to  the  whole,  the  appel- 
lants were  entitled  to  have  the  verdict  divided  so  as  to  limit 
the  individual  liability  of  each  of  the  appellants  to  the  pro- 
portion of  the  whole  debt  which  his  individual  share  bears 
to  the  whole  vessel.  Such  statute  has,  however,  no  appli- 
cation here,  as  the  appellants  are  not  charged  with  any  lia- 
bility as  ship  owners  but  only  upon  a  personal  contract. 

Digitized  by  LjOOQIC 


824      MozEiKO  V.  Lehigh  Valley  Trails.  Co.     [2S5  HL 

Other  objections  to  the  admission  of  evidence  and  to 
the  modification  of  one  instruction  offered  by  the  appellants 
are  not  here  considered,  because  they  concerned  only  the  al- 
leged liability  of  the  appellants  under  section  i8  of  the  In- 
corporation act.  Whether  right  or  wrong,  they  could  not 
have  affected  the  verdict. 
•   The  judgment  wfll  be  affirmed,    judgment  oMrmed. 


John  Mozeiko  et  aL  Admrs.,  Appellants,  vs.  The  Lehigh 
Valley  Transportation  Company,  Appellee. 

Opinion  filed  June  i8,  ipo8 — Rehearing  denied  October  7,  ipo8. 

Appeals  and  errors — Supreme  Court  is  bound  by.  the  Appellate 
Court's  finding  of  facts.  In  view  of  the  unconstitutionality  of  the 
proviso  to  section  120  of  the  Practice  acst  of  1907,  purporting  to 
authorize  the  Supreme  Court  to  review  the  facts  in  certain  cases  up- 
on appeal  from  the  Appellate  Court,  the  Supreme  Court  is  bound 
by  the  Appellate  Court's  finding  of  facts,  and  can  only  determine 
whether  the  law  has  been  correctly  applied  to  the  facts  so  found. 

Cartwright,  C.  J.,  and  Hand  and  Vickers,  JJ.,  dissenting. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano, 
Judge,  presiding. 

Elmer  &  Cohen,  for  appellants. 

Ui^LMANN  &  HoAG,  for  appellee. 

Per  Curiam:  This  is  an  action  on  the  case  brought 
against  the  appellee  by  appellants'  intestate  in  the  superior 
court  of  Cook  county  to  recover  damages  for  injuries  re- 
ceived on  one  of  appellee's  ships  at  a  dock  in  Chicago.  The 
jury  returned  a  verdict  of  $7500  against  the  appellee,  upon 
which  judgment  was  entered.    Upon  appeal  the  case  was 
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assigned  to  the  Branch  Appellate  Court  for  the  First  Dis- 
trict, and  the  judgment  was  reversed  without  remanding, 
with  a  finding  of  facts.  The  justices  of  the  Appellate  Court 
were  divided  in  opinion,  one  of  them  dissenting  from  the 
judgment  entered.  Appellants  contend  that  therefore,  un- 
der section  120  of  the  present  Practice  act,  this  court  has 
the  power  to  determine  the  controverted  questions  of  fact 
arising  in  the  case.  This  court  in  Hackett  v.  Chicago  City 
Railway  Co.  (ante,  p.  116,)  has  held  this  provision  of  the 
statute  special  legislation  and  unconstitutional.  This  decision 
is  conclusive  on  the  question.  The  findings  of  fact  by  the 
Appellate  Court  that  appellants'  intestate  was  not  injured 
by  the  negligence  of  appellee  and  that  he  was  guilty  of  con- 
tributory negligence  are  binding  on  this  court.  This  pro- 
vision of  the  section  being  unconstitutional,  the  law  stands 
as  it  did  prior  to  the  enactment  of  the  present  Practice  act, 
and  therefore,  under  repeated  decisions  of  this  court,  where 
the  Appellate  Court  reverses  without  remanding  and  recites 
its  finding  of  ultimate  facts  in  its  judgment,  this  court  can 
only  determine  whether  the  law  was  correctly  applied.  The 
judgment  is  conclusive  as  to  all  matters  of  fact.  We  can 
not  review  them  here.  {Williams  v.  Forbes,  114  111.  167: 
Hawk  V.  Chicago,  Burlington  and  Northern  Railroad  Co. 
147  id.  399;  Weeks  v.  Chicago  and  Northwestern  Railway 
Co.  198  id.  551.)  We  do  not  find  any  error  against  appel- 
lants' interest  in  applying  the  law  to  the  facts. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Cartwright,  C.  J.,  and  Hand  and  Vickers,  JJ.,  dis- 
senting, for  the  reasons  stated  in  the  dissenting  opinions  in 
Hackett  V.  Chicago  City  Railway  Co.  (ante,  p.  116.) 
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W11J.1AM  E.  Kerr,  Appellee,  vs,  Ei<mer  N.  Fi.ewei.i<ing, 

Appellant. 

0{nnion  filed  June  18,  ipo8 — Rehearing  denied  October  7,  1^08. 

1.  Constitutional  law — constitution  does  not  prohibit  giving 
circuit  courts  original  jurisdiction  of  election  contests.  Section  12 
of  article  6  of  tlie  constitution,  providing  that  circuit  courts  shall 
have  original  jurisdiction  in  all  causes  in  law  and  equity,  is  not  a 
limitation  upon  the  power  of  the  legislature  to  give  such  courts 
original  jurisdiction  in  special  statutory  proceedings,  such  as  an 
election  contest,  which  are  not  cases  at  law  or  in  equity.  (Canby 
v.  Hartzell,  167  111.  628,  distinguished.) 

2.  Same — provision  of  Election  law  giving  circuit  courts  juris- 
diction of  mayoralty  election  contests  is  valid.  Section  97  of  the 
Election  law,  which  gives  to  circuit  courts  and  the  superior  court 
of  Cook  county  jurisdiction  to  hear  and  determine  contests  of  the 
election  of  mayors  of  cities,  is  not  in  violation  of  section  12  of 
article  6  of  the  constitution. 

3.  Elections — it  is  not  essential  that  the  cross  be  regular  in 
shape  or  made  of  single  lines.  The  fact  that  the  crosses  marked 
upon  ballots  are  irregular  in  shape  or  consist  of  double  lines,  or 
more  than  two  lines,  does  not  require  rejection  of  the  ballots,  where 
there  is  no  indication  of  any  attempt  to  distinguish  the  ballots  by 
identification  marks. 

4.  Same — blackening  of  a  square  does  not  take  the  place  of  a 
cross,  A  ballot  upon  which  the  square  before  the  name  of  the  de- 
fendant to  a  petition  to  contest  an  election  is  blackened  with  a  lead 
pencil,  with  the  evident  intention  of  erasing  some  previous  mark 
made  by  the  voter,  cannot  be  counted. 

5.  Same — not  every  mark  on  a  ballot  other  than  a  cross  is  a  dis- 
tinguishing mark.  While  a  voter  endangers  the  secrecy  of  his  bal- 
lot by  putting  any  mark  thereon  other  than  a  cross  or  crosses  in  the 
proper  place,  as  provided  by  the  law,  yet  not  every  such  mark  is  a 
distinguishing  mark,  and  the  question  whether  it  is  a  distinguishing 
mark  or  not  must  be  determined  from  an  examination  of  the  ballot, 
having  in  mind  the  general  rules  heretofore  laid  down  by  the  Su- 
preme Court. 

6.  Same — ballot  having  some  tickets  erased  by  diagonal  lines  is 
invalid.  A  ballot  having  proper  crosses  in  the  squares  before  the 
names  of  the  candidates  on  a  certain  ticket  and  having  one  or  more 
of  the  other  tickets  canceled  by  diagonal  pencil  lines  in  the  form  of 
an  X  is  invalid  and  should  not  be  counted. 

7.  Same — when  ballot  should  not  be  counted,  A  ballot  having 
a  cross  in  the  square  before  the  name  of  the  defendant  to  a  petition 
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to  contest  an  election,  a  cross  in  the  square  before  the  name  of  a 
candidate  for  another  office  on  another  ticket,  the  rest  of  which  is 
erased  by  horizontal  lines  through  the  names  of  the  candidates  and 
the  other  tickets  stricken  out  by  diagonal  pencil  lines,  should  not 
be  counted. 

8.  Same — erasure  of  names  by  horizontal  pencil  marks  does  not 
constitute  a  distinguishing  mark.  The  erasure  of  names  of  candi- 
dates by  horizontal  pencil  marks  drawn  through  them  does  not  con- 
stitute a  distinguishing  mark,  and  the  ballot  should  be  counted  as 
to  the  candidates  for  whom  it  is  properly  marked. 

9.  Same — when  ballot  should  be  counted  for  contestant.  A  bal- 
lot having  a  proper  cross  in  the  square  before  the  name  of  the  con- 
testant in  an  election  contest  is  properly  counted,  although  in  the 
circle  at  the  head  of  the  ticket  a  cross,  apparently,  has  been  made 
and  erased  by  pencil  marks.  / 

10.  Same — intersection  of  lines  of  cross  must  be  within  square 
or  circle.  The  intersectioQ  of  the  lines  constituting  the  cross  in  a 
square  or  circle  must  be  within  the  square  or  circle,  but  it  is  no 
objection  that  the  lines  are  long  and  heavy. 

11.  Same — what  are  not  distinguishing  marks.  A  hole  in  the 
ballot,  made  by  an  attempt  to  erase  a  mark  with  something  wet,  is 
not  a  distinguishing  mark;  nor  are  tally-marks  made  at  the  paper 
house  before  the  ballots  were  printed;  nor  are  figures  on  the  back 
of  the  ballot  which  were  made  by  the  judges  in  counting  the  ballots. 

12.  Same — written  word  on  ballot  may  not  be  a  distinguishing 
mark.  The  word  "rejected,"  written  on  the  name  of  a  candidate 
by  the  voter  after  marking  a  cross  in  the  square  before  the  candi- 
date's name  and  then  erasing  the  name  by  a  pencil  line,  is  not  neces- 
sarily a  distinguishing  mark. 

13.  Same — mutilated  ballot  cannot  be  counted.  A  ballot  upon 
which  part  of  the  circle  and  squares  on  one  ticket  does  not  appear, 
the  ballot  having  evidently  been  improperly  fed  to  the  press,  is  mu- 
tilated and  cannot  be  counted. 

14.  Same — mere  erasure  of  marks  does  not  constitute  a  distin- 
guishing mark.  Ballots  having  proper  crosses  in  the  square  before 
the  name  of  one  party  to  an  election  contest  are  properly  counted 
for  such  party  though  crosses  or  marks  have  been  made  in  other 
squares  and  erased. 

15.  Same — ballot  having  the  crosses  on  the  names  of  the  candi- 
dates is  properly  rejected.  A  ballot  having  the  crosses  made  on 
the  names  of  the  candidates  instead  of  in  the  squares  before  the 
names  is  properly  rejected  on  contest. 

Caktwright,  C.  J.,  dissenting;  Farmer  and  Duim,  J  J.,  spe- 
cially concurring. 
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AppEai.  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Farlin  Q.  Bali^,  Judge,  presiding. 

Frederic  R.  De Young,  and  I.  T.  Greenacre,  for  ap- 
pellant. 

Robert  S.  Iles,  and  Thomas  C.  Stobbs,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  city  of  Harvey  is  organized  under  the  general  City 
and  Village  act.  April  i6,  1907,  a  city  election  was  held 
in  that  city.  The  ballot  voted  contained  six  tickets,  appel- 
lee being  a  candidate  for  mayor  on  the  republican  citizen 
ticket  and  appellant  a  candidate  for  the  same  office  on  the 
anti-machine  ticket.  On  the  returns  being  canvassed  by  the 
city  council  it  was  found  that  473  votes  had  been  cast  for 
appellee  and  475  votes  for  appellant,  each  receiving  a  higher 
number  of  votes  than  any  of  the  other  candidates  for  said 
office.  Appellant  was  thereupon  declared  elected  to  the  of- 
fice of  mayor  by  a  plurality  of  two  votes.  A  petition  to 
contest  his  election  was  filed  by  the  appellee  in  the  superior 
court  of  Cook  county.  On  the  hearing  before  that  court 
and  a  re-count  of  the  ballots  it  was  found  that  appellee  was 
entitled  to  470  votes  and  appellant  to  469  votes.  A  decree 
was  accordingly  entered  declaring  the  appellee  elected  by  a 
plurality  of  one  vote.  Appellant  thereupon  appealed  to  this 
court.  By  his  assignment  of  errors  he  questions  the  juris- 
diction of  the  superior  court  over  the  subject  matter  of  the 
proceeding,  and  also  the  decision  of  that  court  as  to  cer- 
tain disputed  ballots.  Appellee  has  assigned  cross-errors 
questioning  the  decision  of  the  court  as  to  certain  ballots. 

Did  the  superior  court  err  in  denying  appellant's  motion 
to  dismiss  the  petition  for  want  of  jurisdiction  over  the  sub- 
ject matter?  Section  12  of  article  6  of  the  constitution  of 
1870  provides  that  circuit  courts  shall  have  origpinal  juris- 
diction of  all  cases  in  law  and  equity  and  such  appellate 
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jurisdiction  as  is  or  may  be  provided  by  law.  The  superior 
court  of  Cook  county  is  of  the  same  class,  and  has  the  same 
jurisdiction,  under  the  constitution,  as  the  circuit  courts. 
{Berkowicz  v.  Lester,  121  111.  99.)  Appellant  contends 
that  section  97  of  the  act  in  regard  to  elections,  which  pur- 
ports to  give  to  the  circuit  courts  in  the  respective  counties 
and  to  the  superior  court  of  Cook,  county  jurisdiction  to 
hear  and  determine  contests  of  elections  of  mayors  of  cities, 
is  contrary  to  the  provisions  of  said  section  12  of  the  con- 
stitution. An  election  contest  has  been  held  by  this  court 
not  to  be  a  cause  in  law  or  equity,  but  a  special  judicial 
proceeding  created  by  statute.  Douglas  v.  Hutchinson,  183 
111.  323;  Brueggemann  v.  Young,  208  id.  181. 

Appellant  contends  that  the  constitutional  provision  cre- 
ated and  prescribed  the  extent  of  the  judicial  power  of  cir- 
cuit courts;  that  the  original  jurisdiction  was  irrevocably 
fixed  and  determined  as  extending  only  to  cases  in  law  and 
equity ;  that  no  other  original  jurisdiction  can  be  conferred 
upon  such  courts  by  the  legislature,  and  that  all  other  juris- 
diction must  be  appellate,  and  not  original.  In  the  case  of 
Canby  v.  Hart  sell,  167  111.  628,  we  denied  to  the  legislature 
power,  under  the  constitution,  to  confer  upon  this  court 
original  jurisdiction  of  a  contest  for  the  office  of  judge  of 
a  circuit  court.  That  decision  was  based  upon  the  provi- 
sion of  the  constitution  that  this  court  shall  have  original 
jurisdiction  in  cases  relating  to  revenue,  tnandantus  and 
habeas  corpus  and  appellate  jurisdiction  in  all  other  cases. 
The  original  jurisdiction  of  this  court  is  limited  to  the  three 
classes  of  cases  mentioned,  by  the  provision  that  the  jurisdic- 
tion in  all  other  cases  shall  be  appellate.  There  is  no  such 
specific  limitation  in  the  provision  respecting  circuit  courts, 
but  the  language  used  there  manifests  rather  an  intention 
to  give  to  such  courts  original  jurisdiction,  of  which  they 
cannot  be  deprived.  The  language  of  the  constitution  does 
not  imply  a  limitation  upon  the  power  of  the  legislature  to 
confer  other  jurisdiction  upon  such  courts,  whether  origi- 
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nal  or  appellate  in  its  nature.  The  court  did  not  err  in  de- 
nying the  motion  to  dismiss  the  proceeding  for  want  of 
jurisdiction. 

The  ballots  concerning  which  there  were  disputes  as  to 
counting  in  the  superior  court  have  been  certified  to  this 
court  and  marked  as  exhibits  by  letters  from  A  to  R,  in- 
clusive, and  numerals  from  i  to  33,  inclusive.  Most,  if  not 
all,  of  the  objections  made  to  the  ballots  are  based  upon 
the  ground  that  they  were  not  properly  marked  or  that  they 
have  certain  distinguishing  marks.  We  think  it  will  aid  in 
the  disposition  of  these  ballots  if  we  discuss  briefly  what  is 
a  "distinguishing  mark." 

Nothing  is  said  in  the  Australian  Ballot  law  about  dis- 
tinguishing marks,  but  this  court,  in  Parker  v.  Orr,  158  111. 
609,  said  (p.  617)  :  "If  a  mark  or  character  is  used  which, 
though  indicating  an  intention  to  vote  a  particular  party 
ticket  or  for  certain  candidates,  at  the  same  time  serves  the 
purpose  of  indicating  who  voted  it,  thereby  furnishing  the 
means  to  designing  persons  of  evading  the  law  as  to  secrecy, 
the  ballot  should  be  rejected.  It  logically  follows  that  the 
voter's  intention  must  be  manifested  by  a  cross,  substan- 
tially in  the  place  designated,  which  the  judges  of  elections, 
or  the  court  on  a  re-count,  can  see  was  an  honest  attempt  to 
follow  the  directions  of  the  law."  This  decision  was  one  of 
the  first  in  this  State  to  discuss  the  Australian  Ballot  law 
as  to  the  marking  of  the  ballot,  and  it  was  there  stated  that 
said  law  did  not  change  the  rule  that  if  the  intention  of 
the  voter  can  be  fairly  ascertained  from  his  ballot,  even 
though  not  in  strict  conformity  with  the  law,  effect  will  be 
given  to  that  intention ;  that  the  voter  shall  not  be  disfran- 
chised or  deprived  of  his  right  to  vote  through  mere  inad- 
vertence, mistake  or  ignorance,  if  an  honest  intention  can 
be  ascertained  from  his  ballot,  unless  to  give  effect  to  such 
intention  would  tend  to  destroy  the  secrecy  of  the  ballot. 
In  that  decision  attention  was  called  to  the  manner  of  mak- 
ing a  cross,  and  it  was  held  that  a  perfect  cross  was  not  re- 
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quired,  as  was  the  case  under  the  law  of  Indiana,  where  it 
was  required  that  the  voter  use  a  stamp.  The  doctrine  laid 
down  in  that  case  on  these  points  has  always  been  followed 
by  this  court.  Page  v.  Kuykendall,  i6i  111.  319;  SchtUer  v. 
Hogan,  168  id.  369;  Kelly  v.  Adams,  183  id.  193;  Perkins 
V.  Bertrandj  192  id.  58;  Tandy  v.  Lavery,  194  id.  372. 

In  discussing  the  secrecy  of  the  ballot  and  distinguish- 
ing marks  it  was  said  in  Pierce  v.  People,  197  111.  432,  on 
page  436:  "The  distinguishing  mark  prohibited  by  the 
statute  is  such  a  mark  as  will  separate  and  distinguish  the 
particular  ballot  from  the  other  ballots  cast  at  the  election. 
It  is  some  sort  of  mark  put  upon  the  ballot  to  indicate  who 
cast  it  and  to  furnish  the  means  of  evading  the  law  as  to 
secrecy." 

In  Rexroth  v.  Schein,  206  111.  80,  after  quoting  with 
approval  from  Pierce  v.  People,  supra,  we  said  (p.  100)  : 
"Not  every  mark  made  by  a  voter  on  his  ballot  which  may 
separate  and  distinguish  the  particular  ballot  from  other 
ballots  cast  at  the  election  will  necessarily  result  in  the  dec- 
laration that  the  ballot  is  invalid.  If  it  appears  from  the 
face  of  the  ballot  that  such  marks  or  writings  were  placed 
thereon  as  the  result  of  an  honest  effort  on  the  part  of  the 
voter  to  indicate  his  choice  of  candidates  among  those  to 
be  voted  for  at  the  election,  and  that  the  voter  did  not 
thereby  intend  or  attempt  to  indicate  who  voted  the  ballot, 
the  ballot  should  not  be  rejected  as  to  candidates  for  whom 
there  is  thereon  a  choice  expressed  in  compliance  with  the 
requirements  of  the  statute." 

In  Smith  v.  Reid,  223  111.  493,  we  said  (p.  495)  :  "One 
of  the  chief  objects  of  the  Australian  Ballot  law  is  to  pre- 
serve the  secrecy  of  the  ballot,  and  in  order  to  effect  this, 
ballots  having  marks  made  by  the  voter  which  are  clearly 
distinguishing  and  destroy  their  secrecy  will  be  thrown 
out."  Again,  in  Winn  v.  Blackman,  229  111.  198,  in  con- 
sidering this  same  question,  we  said  (p.  212)  :  "Whether 
a  given  mark  upon  a  ballot  is  or  is  not  a  distinguishing 

Digitized  by  LjOOQ IC 


832  Kerr  v.  Flewellino.  [2S5  DL 

mark,  within  the  meaning  of  the  Australian  Ballot  law,  is 
largely,  if  not  wholly,  a  question  of  fact.  (Kelso  v.  JVright, 
no  Iowa,  560;  Perkins  v.  Bertrand,  192  111.  58.)  This 
question  must  be  determined  from  an  inspection  of  the  orig- 
inal ballot  itself." 

Almost  any  mark  made  with  a  lead  pencil  or  pen, 
whether  a  cross,  an  irregular  or  a  straight  line,  can  be  so 
put  upon  a  ballot  as  to  be  recognized  by  the  voter  himself. 
Indeed,  a  mark  might  be  used  intentionally  as  a  distinguish- 
ing mark  when  there  was  nothing  on  the  ballot  that  so  in- 
dicated to  one  not  informed  of  its  purpose.  The  object  of 
our  present  Election  law  is  to  obtain  a  correct  expression 
of  the  intention  of  the  voters  without  having  the  manner  in 
which  any  particular  voter  has  cast  his  vote  known  to  any- 
one save  himself,  with  the  necessary  exception  of  the  elec- 
tion officials,  who  may  assist  certain  voters  according  to 
law.  From  the  standpoint  of  public  policy  it  might  be 
urged  that  the  law  should  require  the  cross  to  be  made  by  a 
stamp,  and  that  the  act  should  have  been  so  drawn  that  any 
mark  on  the  ballot  other  than  a  cross  in  the  proper  place 
would  be  a  distinguishing  mark;  but,  as  our  law  now 
stands,  to  say  that  any  mark  on  the  ballot  other  than  a 
cross  in  the  proper  place  necessarily  makes  it  void  is  to 
go  beyond  the  language  of  the  statute  and  is  in  direct  con- 
flict with  certain  provisions  found  therein.  {Parker  v.  Orr, 
supra,)  The  voter,  however,  endangers  the  secrecy  of  his 
ballot  by  placing  thereon  any  mark  or  writing  other  than 
a  cross  or  crosses  in  the  manner  provided  by  law.  Whether 
any  other  mark  or  writing  is  a  distinguishing  mark  must 
be  determined  from  an  examination  of  the  ballot,  having  in 
mind  the  general  rules  heretofore  laid  down  by  this  court. 

We  will  now  take  up  and  discuss  the  ballots  that  counsel 
for  either  party  have  insisted  should  be  counted  in  a  dif- 
ferent manner  than  counted  by  the  trial  court. 

Counsel  do  not  object  to  the  manner  in  which  the  trial 
court  counted  a  number  of  ballots,  although  they  have  been 
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certified  here  as  exhibits  and  mentioned  in  the  briefs.  Some 
of  these  exhibits,  it  is  true,  they  submit  to  the  court  for 
inspection.  If  coimsel  cannot  see  why  these  ballots  were 
improperly  counted,  it  is  placing  a  needless  burden  on  this 
court  to  certify  them  here  for  our  examination. 

Ballots  31  and  32  were  not  counted  by  the  trial  court, 
and  both  parties  agree  that  this  was  proper. 

Ballots  A,  B,  H,  I,  17,  18,  19  and  20  were  counted  by 
the  court  for  appellant.  No  objection  is  urged  by  appellee 
to  these  ballots. 

Ballots  C,  D,  P,  G,  K,  3,  4,  16  and  21  were  cpunted  by 
the  trial  court  for  appellee.  No  objection  is  pointed  out  in 
the  briefs  as  to  them. 

The  only  objection  raised  to  ballots  24,  25,  26  and  27, 
which  were  counted  for  appellee,  is  that  the  crosses  were 
irregular  in  shape.  It  is  not  claimed  that  they  are  dis- 
tinguishing marks.  We  think  these  ballots  were  properly 
counted  for  aiq)ellee. 

It  is  contended  that  ballots  i,  2,  5,  6  and  15,  which  were 
counted  for  appellee,  should  not  have  been  counted  because 
the  arm  of  the  cross,  in  each  instance,  consisted  of  two  or 
more  lines,  or  that  the  cross  is  so  drawn  as  to  be  a  distin- 
guishing mark.  On  each  of  these  ballots  there  is  a  cross  in 
the  circle  at  the  head  of  the  ticket  on  which  appellee's  name 
was  printed  or  in  the  square  before  his  name.  We  cannot 
see  that  there  is  the  slightest  objection  to  the  cross  on  any 
of  these  ballots,  except  that  some  of  the  crosses  do  not  con- 
sist of  single  lines.  In  our  opinion  there  is  no  indication 
of  an  attempt  to  distinguish  the  ballots  by  any  mark  of 
identification.    They  were  properly  counted  for  appellee. 

The  only  objection  raised  by  appellant  to  ballot  7  is  that 
the  name  of  the  candidate  for  city  attorney  on  the  repub- 
lican citizen  ticket  was  erased  by  horizontal  lines  drawn 
through  it..  There  was  a  cross  in  the  square  before  the 
name  of  each  candidate  on  this  ticket  except  city  attorney, 
and  there  was  a  cross  in  the  square  before  the  name  of  the 

Digitized  by  LjOOQIC 


334  Kerr  v.  Flewelling.  [235 IIL 

candidate  for  city  attorney  on  another  ticket.  While  these 
marks  should  not  have  been  made  on  the  ballot  by  the  voter, 
under  the  authority  of  Parker  v.  Orr,  supra,  and  Winn  v. 
Blackman,  supra,  these  pencil  erasures  cannot  be  held  to  be 
distinguishing  marks,  and  the  ballot  was  properly  counted 
for  appellee.  Ballots  8  and  14  are  similarly  marked,  and  for 
the  reasons  just  given  were  properly  counted  for  appellee. 

Ballot  12  was  counted  for  appellee,  and  properly  so. 
The  only  objection  urged  by  appellant  is,  that  the  lines  of 
the  cross  were  long  and  heavy  and  extend  outside  of  the 
circle  at  the  head  of  the  ticket.  We  see  nothing  in  the 
marks  to  indicate  that  they  were  made  for  the  purpose  of 
calling  the  attention  of  some  other  person  to  the  ballot,  thus 
destroying  its  secrecy.  It  would  be  difficult,  on  principle, 
as  suggested  by  appellee,  to  distinguish  the  markings  on 
this  ballot  from  those  on  ballots  17  and  18.  In  both  these 
last  named  ballots  the  crosses  are  long  and  heavy  and  ex- 
tend outside  of  the  square.  We  have  already  held  that 
said  last  named  ballots  were  properly  counted  for  appellant. 

As  to  ballot  13,  we  are  inclined  to  think  that  the  inter- 
section of  the  lines  constituting  the  cross  is  outside  of  the 
square,  and  therefore  should  not  have  been  counted  for  ap- 
pellee, as  was  done  by  the  court  below.  Smith  v.  Reid, 
supra. 

Ballot  22  was  not  counted.  There  are  crosses  in  each 
of  the  squares  before  the  names  of  the  candidates  on  the 
republican  citizen  ticket  except  for  alderman.  There  is  also 
a  cross  in  the  square  before  the  name  of  the  candidate  for 
city  attorney  on  the  citizen  ticket.  The  name  of  the  can- 
didate for  city  attorney  on  the  republican  citizen  ticket  and 
that  of  the  candidate  for  the  same  office  on  the  citizen  ticket 
are  each  erased  by  a  single  horizontal  line  and  the  word 
"rejected"  written  immediately  above  each  name.  The  bal- 
lot shows  plainly  that  it  was  the  intention. of  the  voter  to 
cast  his  vote  for  appellee,  and  that  after  making  the  crosses 
in  the  squares  for  two  candidates  for  city  attorney  he  found 
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he  had  voted  for  too  many  candidates  for  that  office,  and 
therefore  erased  the  names  of  both  candidates  and  wrote 
the  word  "rejected"  to  make  his  intention  plain.  We  see 
no  reason  to  suppose  that  the  voter  resorted  to  this  method 
to  distinguish  his  ballot  and  destroy  its  secrecy.  This  bal- 
lot should  have  been  counted  for  appellee.  Parker  v.  Orr, 
supra;  Perkins  v.  Bertrand,  supra. 

Ballot  23  has  a  regular  cross  in  the  square  before  the 
name  of  appellee  and  also  in  one  other  square  on  appellee's 
ticket  and  a  cross  in  the  square  before  the  name  of  a  can- 
didate on  another  ticket.  It  is  contended  that  this  ballot 
should  not  be  counted,  because  in  the  circle  at  the  head  of 
the  republican  citizen  column  a  cross,  apparently,  has  been 
made  and  erased  by  pencil  marks.  We  think  it  is  clear  that 
this  erasure  was  not  made  as  a  distinguishing  mark,  and 
the  court  did  right  in  counting  it  for  appellee. 

Ballot  33  was  not  counted.  It  has  a  cross  in  the  square 
before  the  name  of  appellee,  and  a  broad,  heavy,  irregular 
pencil  mark  extending  longitudinally  across  the  face  of  the 
ballot.  These  heavy  marks  were  not  made  by  the  same 
pencil  with  which  the  mark  was  made  by  the  voter.  The 
crosses  in  the  square  were  very  light  and  made  with  a  hard 
pencil,  while  the  irregular  line  referred  to  was  made  with 
a  large,  soft  pencil  or  crayon,  such  as  is  frequently  used  for 
marking  packages.  The  evidence  shows  that  the  characters 
constitute  a  tally-mark  made  at  the  paper  house  before  the 
ballots  were  delivered  to  the  city  clerk,  and  were  intended 
for  "i  M,"  signifying  one  ream,  or  some  other  number  of 
sheets.  The  appearance  of  the  ballot  corroborates  this  evi- 
dence, and  as  the  marks  do  not  appear  to  have  been  made  by 
the  voter,  the  ballot  should  have  been  counted  for  appellee. 

Ballot  E  has  a  cross  in  the  circle  at  the  head  of  the  re- 
publican citizen  ticket,  on  which  appellee  was  a  candidate 
for  mayor.  It  is. insisted  that  this  ballot  was  improperly 
counted  by  the  court  because  the  circle  at  the  head  of  this 
ticket  is  apparently  a  double  one.    Counsel  for  appellant,  in 
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their  brief,  attempt  to  argue  that  the  heavy  circle  was  made 
as  a  distinguishing  mark.  The  printed  circles  at  the  head 
of  all  the  tickets  on  this  ballot  are  apparently  the  same  as 
at  the  head  of  the  republican  citizen  ticket.  Moreover,  an 
examination  of  the  exhibits  shows  that  the  circles  on  a 
number  of  other  tickets  are  exactly  like  the  one  objected  to 
here,  notably  ballots  A  and  B,  which  have  been  counted  for 
appellant  without  objection.  It  is  very  apparent  that  the 
double  or  heavy  circle  objected  to  here  was  not  made  by 
the  voter,  but  was  caused  by  imperfect  machinery  or  poor 
work  in  printing  the  ballots.  This  ballot  was  properly 
counted  for  appellee. 

The  court  counted  ballot  J  for  appellee.  It  is  contended 
that  it  should  not  have  been  so  counted  because  the  voter 
made  several  crosses  on  the  ballot,  and  the  others  were 
more  regular  in  form  than  the  one  in  the  square  before 
the  name  of  appellee.  We  do  not  think  there  is  an)rthing 
in  this  argument.  There  is  nothing  on  the  ballot  to  indi- 
cate in  any  way  that  the  voter  attempted  to  make  a  dis- 
tinguishing mark.    It  was  properly  counted. 

The  trial  court  did  not  count  ballot  M.  It  is  properly 
marked  with  a  cross  in  the  square  before  the  name  of  ap- 
pellee. The  only  objection  is  that  it  has  a  hole  in  the  paper 
before  the  name  of  appellant,  which  the  coqrt  held  to  be  a 
distinguishing  mark.  An  inspection  of  the  ballot  shows 
that  the  voter*  made  some  kind  of  a  mark  in  the  square  be- 
fore the  name  of  the  appellant  and  then  tried  to  erase  it, 
and  having  moistened  the  paper  rubbed  a  hole  through  it. 
Clearly  the  hole  is  not  a  distinguishing  mark  but  was  an 
attempt  to  make  an  erasure.  The  ballot  should  have  been 
counted  for  appellee. 

Ballot  N  has  a  cross  in  the  circle  at  the  head  of  the 
republican  citizen  ticket.  The  names  of  the  candidates  for 
city  attorney  and  alderman  on  that  ticket  are  both  erased  by 
horizontal  lines.  There  is  also  a  cross  in  the  square  before 
the  names  of  candidates  for  city  attorney  and  alderman  on 
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another  ticket.  By  the  same  line  of  reasoning  heretofore 
used  with  reference  to  ballot  7,  the  erasures  of  these  two 
names  in  the  manner  indicated  did  not  amount  to  distin- 
guishing marks,  and  the  ballot  was  properly  counted  for 
the  appellee. 

This  disposes  of  all  appellee's  ballots  about  which  there 
is  any  question.  We  will  now  take  up  and  discuss  appel- 
lant's ballots  about  which  there  is  some  contention. 

Ballot  L  was  not  counted  for  either  party.  The  voter 
appears  to  have  put  some  kind  of  a  mark  in  the  square  be- 
fore appellant's  name  and  then  to  have  erased  it  by  black- 
ening the  whole  square  with  lead  pencil  circles,  with  the 
evident  purpose  of  erasing  or  covering  up  the  previous 
cross  or  mark.  The  voter  placed  crosses  on  various  tickets 
before  the  names  of  candidates  for  other  offices  and  also  a 
cross  in  the  square  before  a  blank  space  for  mayor  on  the 
citizen  ticket,  but  did  not  write  in  any  name  in  this  blank 
space.  We  think  it  is  plain  that  he  started  to  make  some 
mark  in  the  square  before  the  name  of  appellant  and  then 
changed  his  mind  as  to  which  candidate  for  mayor  he 
wished  to  vote  for,  and  erased  the  cross  with  the  pencil  cir- 
cle.   The  court  did  not  err  in  refusing  to  count  this  ballot. 

Ballots  O,  P  and  Q  were  properly  counted  for  appel- 
lant. They  were  regular  in  every  respect  but  have  figures 
on  the  back  in  the  form  of  notations,  which  were  evidently 
made  by  the  judges  in  counting  the  ballots.  When  a  voter 
has  complied  with  the  law  in  marking  his  ballot  he  should 
not  be  disfranchised  by  such  marks  made  by  the  judges. 
Gill  V.  Shwtleff,  183  -111.  440;  Perkins  v.  Bertrand,  supra. 

The  court  did  right  in  rejecting  ballot  R,  for  the  reason 
that  there  were  no  crosses  in  any  of  the  squares  or  circles, 
the  crosses  being  made  on  the  names  of  the  candidates. 
Apple  V.  Barer  oft,  158  111.  649;  Parker  v.  Orr,  supra. 

Ballot  9  was  not  counted.  Every  square  in  the  anti- 
machine  ticket,  including  that  before  appellant's  name,  has 
a  correct  and  proper  cross  in  it.    Each  of  the  other  tickets 
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is  canceled  or  erased  by  two  diagonal,  penciled  lines  in  the 
form  of  an  X,  by  which  the  voter  crossed  out  the  names  of 
all  the  candidates  on  all  the  other  tickets.  These  erasures 
are  claimed  to  be  distinguishing  marks.  In  Perkins  v.  Bert- 
rand,  supra,  this  court,  in  discussing  similar^  erasures,  held 
(p.  65)  such  ballots  should  not  be  counted,  citing  Kelly  v, 
Adams,  183  111.  193.  In  the  Kelly  case  the  mark  upon  the 
rejected  ballot,  a  fac  simile  of  which  was  shown  in  the 
opinion,  was  of  such  character  that  it  might  have  been  used 
as  a  means  of  distinguishing  the  ballot  to  other  parties  than 
the  voter  himself.  It  "might  be  alleged  that  these  simple, 
straight  lines  erasing  all  the  tickets  except  the  one  intended 
to  be  voted,  drawn  in  the  shape  of  a  cross,  were  not  used 
for  the  purpose  of  distinguishing  marks.  Against  this  po- 
sition the  argument  might  be  urged  that  a  voter  who  de- 
parts so  far  from  the  spirit  and  letter  of  the  Australian 
Ballot  law  as  to  erase  all  other  tickets  on  the  ballot,  to  the 
number  of  five,  except  the  one  that  he  voted  himself,  was 
in  reality  voting  a  spoiled  or  mutilated  ballot,  and  that  it 
should  no  more  be  counted  than  a  ballot  by  which  the  voter 
had  attempted  to  show  his  choice  by  making  a  cross  in  the 
appropriate  circle  at  the  head  of  the  ticket  he  wished  to 
vote  and  then  tearing  all  the  other  tickets  off  the  ballot. 
Whatever  reasons  may  be  urged  for  or  against  the  count- 
ing of  this  ballot  if  the  question  were  one  of  first  impres- 
sion, the  court  is  of  the  opinion  that  having  held  in  Perkins 
V.  BertroAid,  supra^  that  such  ballots  should_^not  be  counted 
that  ruling  should  be  adhered  to.  Better  results  in  enforc- 
ing the  Australian  Ballot  law  will  be  obtained  by  adhering 
to  any  fair  and  reasonable  rule  as  to  distinguishing  marks 
than  by  changing  such  rules  frequently.  For  this  reason 
we  think  the  trial  court  properly  refused  to  coimt  ballot  9. 

Ballot  ID  has  a  cross  in  the  square  before  the  name  of 
the  appellant  and  a  cross  in  the  square  before  the  name  of 
the  candidate  for  alderman  on  the  republican  citizen  ticket. 
The  rest  of  the  republican  citizen  ticket  is  erased  by  hori- 
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zontal  lines  drawn  through  the  names  of  the  candidates  on 
that  ticket.  All  the  names  on  the  anti-machine  ticket  except 
that  of  appellant,  and  all  of  the  names  on  the  tickets  other 
than  the  two  just  named,  have  been  erased  by  straight  lines 
drawn  throu^  them  diagonally,  in  the  shape  of  a  large 
cross.  We  can  see  no  way  to  distinguish  this  ballot  from 
ballot  9,  just  discussed,  and  for  the  reasons  there  stated  we 
are  constrained  to  hold  that  the  court  ruled  correctly  in  re- 
fusing to  count  ballot  lo  for  appellant. 

Ballot  1 1  was  not  counted.  It  has  a  regular  cross  in  the 
circle  at  the  head  of  the  anti-machine  ticket  and  also  a  cross 
in  a  square  before  appellant's  name  on  that  ticket,  and  the 
whole  of  the  republican  citizen  ticket  is  crossed  out  by  two 
straight  lines  drawn  in  the  form  of  a  cross,  diagonally 
through  said  ticket.  On  the  republican  citizen  ticket  there 
is  a  cross  in  the  square  before  the  name  of  the  candidate 
for  city  treasurer.  The  other  four  tickets  on  the  ballot  are 
unmarked  in  any  way.  It  is  somewhat  difficult,  on  the  one 
hand,  to  distinguish  this  ballot  from  ballots  9  and  lo,  which 
we  have  refused  to  count  for  appellant,  and,  on  the  other 
hand,  to  distinguish  it  from  ballots  7,  8,  14  and  N,  which 
we  have  counted  for  appellee.  We  think,  however,  that 
this  ballot  comes  nearer  in  character  to  ballots  9  and  10 
than  to  7,  8,  14  and  N.  Ballots  9  and  10  we  refused  to 
count,  following  the  holding  of  Perkins  v.  Bertrand,  supra, 
that  such  ballots  should  not  be  counted.  We  counted  bal- 
lots 7,  8,  14  and  N,  following  Parker  v.  Orr,  supra.  We  see 
no  sufficient  reason  for  changing  the  rules  laid  down  in 
these  decisions.  The  ruling  of  the  trial  court  was  correct 
as  to  this  ballot. 

Ballot  28  was  counted  for  appellant.  While  there  is  a 
proper  cross  in  the  square  before  the  name  of  appellant  on 
the  anti-machine  ticket,  the  ballot  is  not  in  the  form  re- 
quired by  law.  Evidently,  in  printing,  the  paper  was  not 
properly  fed  into  the  press,  and  parts  of  the  circle  and 
squares  on  the  left-hand  ticket,^that  is,  the  republican  citi- 
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zen,— do  not  appear  on  the  ballot.  The  ballot  is  mutilated 
and  should  not  have  been  counted.  The  judges  should  not 
have  handed  this  ballot  to  the  voter,  and  when  they  did,  he 
should  have  asked  them  for  one  printed  as  the  law  required. 

Ballot  29  has  a  cross  in  the  square  before  the  name  of 
appellant  and  erasures  of  marks  in  other  squares  on  the  bal- 
lot, including  one  before  the  name  of  the  candidate  for 
mayor  on  the  independent  citizen  ticket.  We  do  not  think 
these  erasures  were  intended  for  distinguishing  marks.  It 
was  properly  counted  for  appellant. 

Ballot  30  was  properly  counted  for  appellant.  It  has 
a  cross  in  the  square  before  the  name  of  appellant  on  the 
anti-machine  ticket,  and  the  voter  made  a  cross  in  the  square 
for  the  candidate  for  mayor  on  the  socialist  ticket  and  at- 
tempted to  erase  it  by  rubbing  it  out.  We  think  the  voter's 
intention  was  plain,  and  that  there  was  no  attempt  to  make 
distinguishing  marks  on  the  ballot. 

We  have  now  discussed  all  of  the  disputed  ballots,  with 
the  result  that  appellee  gains  three  votes  and  loses  one,  leav- 
ing him  a  net  gain  of  two  over  the  re-count,  and  his  total 
vote  is  thus  placed  at  472  votes.  Appellant  loses  one  and 
gains  none,  which  makes  his  total  468.  While  the  question 
as  to  counting  or  not  counting  certain  of  these  ballots  is 
close,  it  is  impossible  to  follow  consistent  rules  and  reach 
a  result  that  does  not  give  appellee  a  larger  vote  than  ap- 
pellant. 

The  decree  of  the  superior  court  is  therefore  affirmed. 

Decree  affirmed. 

Farmer  and  Dunn,  JJ.,  specially  concurring: 
We  concur  in  the  foregoing  opinion,  except  that  we 
think  ballot  No.  22  should  not  be  counted. 

Mr.  Chie^  Justice  Cartwright,  dissenting: 
The  same  result  would  be  reached  in  this  case  upon  any 
theory  as  to  the  law  concerning  distinguishing  marks,  and 
I  therefore  concur  in  the  conclusion  that  the  decree  should 
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be  affirmed,  but  I  regard  it  as  inconsistent  to  hold  that 
erasures  of  names  by  horizontal  lines  do  not  constitute  dis- 
tinguishing marks,  while  erasures  by  marks  in  the  form 
of  an  X,  with  no  peculiarity  whatever  in  such  marks,  are 
distinguishing  in  character  and  warrant  the  rejection  of 
the  ballot.  In  my  opinion  neither  mark  serves  to  distin- 
guish the  particular  ballot. 


B.  A.  L.  Thomson,  Appellant,  vs.  A.  H.  Patek  et  al.  Ap- 
pellees. 

Opinion  Hied  June  i8,  ipo8 — Rehearing  denied  October  7,  ipo8. 

1.  Appearance — what  does  not  constitute  apparent  authority  for 
attorney  to  appear.  The  fact  that  two  of  the  defendants  to  a  re- 
plevin suit  were  office  associates  of  an  attorney  and  employed  by 
the  same  collection  agency  does  not  justify  any  inference  of  the  at- 
torney's authority  to  enter  their  appearance. 

2.  Same — what  is  not  a  waiver  of  jurisdictional  defects.  Where 
the  sole  ground  of  a  motion  to  vacate  a  judgment  is  that  the  court 
did  not  obtain  jurisdiction  of  defendants  because  there  was  no  ser- 
vice of  process  and  that  the  attorney  who  entered  their  appearance 
had  no  authority,  the  fact  that  the  affidavit  of  the  attorney,  after 
stating  that  he  had  no  authority,  attempts  to  show  where  and  to 
what  extent  he  appeared,  does  not  call  for  an  exercise  of  jurisdic- 
tion by  the  court  such  as  waives  jurisdictional  defects  and  validates 
the  judgment. 

3.  Replevin — what  shows  a  meritorious  defense  to  action.  A 
valid  defense  to  an  action  of  replevin  is  established  by  a  warehouse 
company  by  showing  that  the  goods  in  question  were  surrendered 
to  the  plaintiff  in  pursuance  of  an  order  obtained  by  him  in  a  bank- 
ruptcy proceeding  in  the  District  Court  of  the  United  States. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 

George  L  Haight,  and  Thomas  M.  Headen,  for  ap- 
pellant 
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Mayer,  Meyer  &  Austrian,  for  appellee  the  Lincoln 
Warehouse  and  Van  Company. 

Mr.  Chie^  Justice  Cartwright  delivered  the  opinion 
of  the  court  : 

On  August  14,  1901,  the  appellant,  B.  A.  L.  Thomson, 
commenced  a  suit  in  replevin  in  the  circuit  court  of  Cook 
county  against  the  appellees,  A.  H.  Patek,  R.  T.  Barry,  the 
Lincoln  Warehouse  and  Van  Company,  and  others,  for  the 
possession  of  property  levied  upon  under  a  writ  of  attach- 
mejnt  against  Alice  A.  Neall  and  stored  in  the  warehouse 
of  the  Lincoln  Warehouse  and  Van  Company.  .  There  was 
never  any  service  of  process  on  any  of  the  defendants. 
The  suit  was  dismissed  as  to  a  railway  company  which  was 
one  of  the  defendants,  and  on  October  11,  1901,  Willis  E. 
Thome,  an  attorney,  filed  his  appearance  in  behalf  of  the 
remaining  defendants  and  filed  a  general  demurrer  to  the 
declaration.  On  October  28,  1901,  under  leave  of  court, 
the  plaintiff  filed  an  amended  declaration  in  trover.  Cer- 
tain creditors  of  Alice  A.  Neall  filed  in  the  District  Court 
of  the  United  States  a  petition  to  have  Alice  A.  Neall  de- 
clared a  bankrupt  Plaintiff  and  Louis  G.  Thomson  filed 
their  intervening  petition  in  the  bankruptcy  proceeding, 
claiming  that  they  were  entitled  to  the  property,  and  on 
December  20,  1901,  by  order  of  the  district  court  the  prop- 
erty was  delivered  to  them.  No  further  move  was  made 
in  the  suit  in  the  circuit  court  for  five  years,  when  an  order 
was  entered  on  October  29,  1906,  overruling  the  demurrer. 
The  record  recited  that  the  order  was  by  agreement  made 
in  open  court,  and  it  was  further  ordered  that  all  defend- 
ants served  should  plead  within  two  days.  Other  attorneys 
were  substituted  as  attorneys  for  two  of  the  defendants  and 
on  that  day  filed  a  plea  for  them.  On  November  14,  1906, 
the  plaintiff  dismissed  his  suit  as  to  the  two  defendants  for 
whom  the  plea  was  filed  and  an  order  was  entered  default- 
ing the  appellees,  who  were  then  the  only  remaining  de- 
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fendants.  A  jury  was  empaneled  to  assess  the  plaintifFs 
damages  and  assessed  the  same  at  $3581.  The  court  en- 
tered judgment  on  the  verdict.  On  the  last  day  of  the 
same  term  the  defendants  entered  their  motion  to  vacate 
the  judgment,  and  the  motion  was  continued.  On  the  sec- 
ond day  of  the  next  term  another  like  motion  was  entered 
for  the  same  purpose.  The  motions  to  vacate  the  judgment 
came  on  to  be  heard  and  were  supported  by  affidavits  set- 
ting up  the  fact  that  none  of  the  defendants  were  ever 
served  with  process  and  showing  that  none  of  them  had 
any  notice  or  knowledge  of  the  bringing  of  the  suit ;  that 
the  attorney,  Willis  E.  Thome,  was  never  authorized  by 
any  or  either  of  them  to  enter  their  appearance,  and  that 
his  action  in  doing  so  was  without  their  knowledge,  acqui- 
escence or  authority.  The  court  vacated  the  judgment. 
The  plaintiff  then  obtained  a  rule  on  the  defendants  to  plead 
to  the  declaration.  Pleas  were  filed  and  the  cause  was 
brought  to  an  issue,  and  on  motion  of  the  plaintiff  was  set 
for  trial  on  February  8,  1907,  at  9 130  o'clock  A.  M.  When 
the  case  was  called  for  trial,  the  plaintiff  failing  to  prose- 
cute the  suit,  it  was  dismissed  for  want  of  prosecution  and 
judgment  was  entered  against  him  for  costs.  From  that 
judgment  he  appealed  to  the  Appellate  Court  for  the  First 
District.  The  branch  of  that  court  affirmed  the  judgment, 
and  this  further  appeal  was  prosecuted. 

A  reversal  of  the  judgment  is  asked  upon  three  grounds : 
That  the  affidavits  presented  in  support  of  the  motion  did 
not  show  a  want  of  authority  in  Thorne  to  enter  the  ap- 
pearance of  the  defendants;  that  the  defendants,  by  filing 
a  general  appearance  and  asking  for  a  vacation  of  the  judg- 
ment on  gfrounds  which  were  not  jurisdictional  as  well  as 
those  which  were  jurisdictional,  validated  the  judgment; 
and  that  the  affidavits  did  not  show  a  meritorious  defense 
to  the  action. 

The  affidavits  of  the  several  defendants  and  of  Thome 
all  showed  that  he  was  never  authorized  to  enter  the  ap- 
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pearance  of  defendants  or  either  of  them,  and  that  they 
had  no  knowledge  of  the  suit  or  of  his  action.  The  only 
ground  suggested  as  giving  the  attorney  apparent  author- 
ity is,  that  two  of  the  defendants  were  office  associates  of 
the  attorney  and  employed  by  the  same  collection  agency. 
That  fact  would  not  justify  an  inference  of  authority  to 
appear  for  those  defendants  in  a  suit  brought  against  liiem, 
and  there  is  no  pretense  that  the  attorney  was  connected 
in  any  way  with  the  Lincoln  Warehouse  and  Van  Company. 
Counsel  are  agreed  that  the  court  had  power  to  set  aside 
the  judgment  for  want  of  jurisdiction  upon  a  motion  made 
after  the  term,  and  that,  the  judgment  being  a  unit,  if 
there  was  no  jurisdiction  as  to  one  of  the  defendants  it 
would  have  to  be  set  aside  as  to  all.  The  court  was  clearly 
right  in  finding  that  it  did  not  acquire  jurisdiction  of  either 
or  any  of  the  defendants. 

In  arguing  that  the  defendants  validated  the  judgment 
by  appearing  and  making  their  motion  to  vacate  it,  coun- 
sel invoke  the  rule  that  a  party  questioning  the  juri^dicticMi 
of  a  court  must  confine  his  motion  to  a  denial  of  the  juris- 
diction and  to  the  specific  purpose  of  showing  that  he  was 
not  before  the  court,  as  held  in  Abbott  v.  Semple,  25  111. 
107,  Plake  V.  Carson,  33  id.  518,  Nicholes  v.  People,  165 
id.  502,  and  Ladies  of  Maccabees  v.  Harrington,  227  id. 
511.  The  rule  that  a  party  who  calls  upon  the  court  to  ex- 
ercise jurisdiction  in  the  cause  waives  jurisdictional  defects 
does  not  apply  to  this  case,  for  the  reason  that  the  defend- 
ants did  not  ask  the  court  to  exercise  any  jurisdiction  or 
do  anytliing  except  to  vacate  the  judgment.  The  ground 
of  the  motion  was  that  the  court  did  not  obtain  jurisdic- 
tion of  them  and  therefore  the  judgment  was  void.  The 
basis  of  the  argument  is  found  in  the  affidavit  of  Thome, 
who,  after  stating  that  he  had  no  authority  to  enter  the 
appearance  of  the  defendants  and  file  a  demurrer,  denied 
that  he  ever  appeared  afterward.  His  affidavit  stated  that 
he  never  agreed  to  have  the  demurrer  to  the  declaration 
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overruled,  or  that  a  rule  should  be  entered  on  the  defend- 
ants who  had  been  served,  to  plead  within  two  days,  and 
that  he  never  received  any  notice  of  the  subsequent  pro- 
ceedings, as  required  by  the  rules  of  the  court.  The  only 
purpose  of  this  statement  was  to  show  where  and  to  what 
extent  he  appeared  for  tlie  defendants,  and  they  did  not 
ask  to  have  the  court  make  any  order  except  to  vacate  the 
judgment.  They  rested  their  claim  wholly  on  the  ground 
that  there  was  no  jurisdiction  over  them,  and  their  only 
object  was  to  get  rid  of  a  void  judgment.  The  motion  for 
that  purpose  could  not  give  vitality  to  the  judgment,  and 
as  said  by  this  court  in  Klemm  v.  Dewes,  28  111.  317,  to 
hold  that  it  did  so  would  be  to  hold  that  a  denial  of  valid- 
ity would  give  the  judgment  force  and  effect,  which  would 
reverse  all  the  presumptions  arising  from  human  action. 

It  was  assumed  by  deiEendants  in  making  the  motion, 
and  it  is  still  assumed  in  the  argument  in  their  behalf,  that 
it  was  necessary  to  show  a  meritorious  defense  in  order  to 
have  the  void  judgment  vacated.  On  that  assumption  it  is 
contended  by  the  other  side  that  the  court  erred  in  vacat- 
ing the  judgment  for  want  of  such  a  showing.  The  defend- 
ants did  not  call  upon  the  court  to  exercise  any  equitable 
power  or  judicial  discretion  in  vacating  the  judgment,  but 
assailed  it  as  being  void  for  lack  of  jurisdiction  in  a  court 
of  law,  where  they  had  a  legal  right  to  demand  that  it 
should  be  set  aside,  and  we  do  not  intend  to  be  under- 
stood as  holding  that  in  such  a  case  they  were  bound  to 
show  a  meritorious  defense.  Without  deciding  that  ques- 
tion, we  content  ourselves  with  saying  that  the  Lincoln 
Warehouse  and  Van  Company  did  show  such  a  defense  by 
showing  that  the  goods  were  surrendered  to  the  plaintiff 
and  Louis  G.  Thomson  in  pursuance  of  an  order  obtained 
by  them  in  the  District  Court  of  the  United  States. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  ofRrmed. 
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V11.1.AGE  OF  Madison,  Appellee,  vs.  The  Awon,  Granite 
AND  St.  Louis  Traction  Company,  Appellant. 

Opinion  filed  June  18,  jpo8 — Rehearing  denied  October  7,  ipo8. 

1.  Municipal  corporations — ordinance  granting  use  of  streets 
becomes  a  contract  when  accepted  and  acted  upon.  An  ordinance 
granting  the  use  of  public  streets  for  street  railway  purposes  be- 
comes a  contract  when  accepted  and  acted  upon  by  the  street  rail- 
way company  in  a  substantial  manner,  and  it  is  not  subject  to  rev- 
ocation by  the  city  while  its  terms  and  conditions  are  complied  with 
by  the  company. 

2.  Same — extent  to  which  section  8  of  Street  Railroads  act  af- 
fects city's  power.  Section  8  of  the  Street  Railroads  act,  providing 
that  every  grant  of  the  use  of  a  street  shall  be  subject  to  the  right 
of  the  proper  authorities  to  control  the  use,  improvement  and  re- 
pair of  the  street,  precludes  a  city  from  granting  the  exclusive  use 
of  streets  or  from  depriving  it  of  the  power  to  control  their  im- 
provement, but  it  does  not  preclude  the  city  from  being  bound  by 
the  terms  of  a  valid  ordinance  granting  street  railway  privileges 
upon  terms  which  the  city  has  lawful  authority  to  make. 

3.  Same — ordinance  fixing  kind  of  pavement  which  street  rail- 
way company  shall  build  is  binding.  In  granting  street  railway 
privileges  a  city  may  provide  that  the  company  shall  pave  the  por- 
tion of  the  street  occupied  by  the  tracks  with  any  kind  of  material 
the  city  may  elect  to  use  in  paving  the  remaining  portion,  but  if 
the  ordinance  specifies  that  the  pavement  shall  be  of  a  certain  kind 
the  provision  is  binding,  and  the  company  cannot  be  specially  as- 
sessed to  pay  for  a  different  kind  of  pavement 

Appeai,  from  the  County  Court  of  Madison  county; 
the  Hon.  John  E.  Hili^skotter,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Madison  county  confirming  an  assessment  roll  for  the 
paving  of  Madison  avenue,  in  the  village  of  Madison,  by 
special  assessment.  The  proceeding  is  under  the  Local  Im- 
provement act,  and  was  begun  by  the  board  of  trustees  of 
appellee,  the  village  of  Madison,  passing  an  ordinance  on 
the  25th  day  of  November,  1907,  providing  for  the  paving, 
with  brick,  of  Madison  avenue  over  its  entire  width,  from 
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the  southerly  limits  of  the  village  to  the  northerly  line  of 
Fourteenth  street  The  cost  of  the  improvement  was  to  be 
$68,749,  besides  attorney's  fees,  court  costs,  etc.,  amount- 
ing to  $4124.  Appellant,  the  Alton,  Granite  and  St.  Louis 
Traction  Company,  is  a  street  railway  company  and  main- 
tains and  operates  a  double  track  on  the  street  proposed  to 
be  paved.  The  special  assessment  ordinance  required  ap- 
pellant to  pay  the  cost  of  paving  that  portion  of  the  street 
between  its  tracks  and  rails  and  one  foot  on  each  side  of 
the  track  outside  the  rails  with  brick.  The  ordinance  grant- 
ing appellant  the  right  to  occupy  the  streets  with  its  tracks 
required  said  part  of  the  street  to  be  paved  by  appellant  with 
macadam.  By  the  assessment  roll  an  assessment  of  $24,000 
was  extended  against  appellant,  to  which  it  filed  objections. 
The  first  and  second  objections  challenge  the  correctness  of 
the  estimate  of  costs  and  the  validity  of  ordinance  No  158, 
because  the  ordinance  provides  for  the  paving,  with  brick, 
of  that  part  of  the  street  occupied  by  appellant's  tracks,  and 
the  third,  because  it  violates  the  provisions  of  the  consti- 
tution of  the  United  States  which  prohibit  impairing  the 
obligation  of  contracts.  The  objections  are  based  upon  the 
provisions  of  an  ordinance  known  as  ordinance  No.  121, 
which  was  passed  by  the  appellee  on  the  21st  day  of  Au- 
gust, 1905,  and  accepted  by  appellant  the  same  day.  Said 
ordinance,  after  granting  appellant  the  right  to  construct, 
maintain  and  operate  a  double  track  street  railway  upon 
certain  streets  in  said  village,  among  which  was  the  one 
here  sought  to  be  paved,  provided  as  follows : 

"Sec.  6.  Whenever  any  of  the  streets  or  parts  of  streets 
contemplated  to  be  occupied  by  said  railway  herein  author- 
ized, shall  be  ordered  to  be  paved  by  the  village  board  of 
said  village,  said  Alton,  Granite  and  St.  Louis  Traction 
Company,  its  successors  and  assigns,  shall  at  the  same  time, 
if  they  have  not  already  done  so,  pave  with  macadam  such 
parts  of  said  streets  as  shall  be  occupied  by  its  tracks  and 
for  a  space  of  twelve  (12)  inclies  outside  of  its  rails  and 
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between  double  tracks.  All  such  paving  so  to  be  done  by 
said  traction  company,  its  successors  and  assigns,  is  there- 
after to  be  kept  in  repair  at  the  cost  and  expense  of  said 
traction  company,  its  successors  and  assigns." 

Section  8  provided  that  "the  rights  herein  granted  on 
all  the  streets  herein  named  shall  be  in  full  force  and  ef- 
fect for  a  period  of  twenty  (20)  years  from  the  date  of  the 
passage  and  approval  of  this  ordinance."  Section  10  pro- 
vided :  "Within  thirty  days  after  the  passage  and  approval 
of  this  ordinance,  said  Alton,  Granite  and  St.  Louis  Trac- 
tion Company,  its  successors  and  assigns,  shall  file  with  the 
village  clerk  of  the  village  of  Madison  its  written  accept- 
ance of  this  ordinance,  and  upon  filing  such  acceptance,  it, 
with  this  ordinance,  shall  constitute  a  binding  contract  be- 
tween said  Alton,  Granite  and  St.  Louis  Traction  Company, 
its  successors  and  assigns,  and  the  village  of  Madison." 

Appellant  contends  that  ordinance  No.  121  constitutes 
a  valid  and  binding  agreement  between  appellant  and  ap- 
pellee for  the  paving  with  macadam,  at  appellant's  cost,  of 
that  part  of  Madison  avenue  occupied  by  its  tracks,  and 
one  foot  outside,  at  the  time  the  balance  of  the  street  is 
paved  by  appellee;  that  it  cannot  be  required  to  pave  the 
same  with  brick,  and  therefore  ordinance  No.  158  is  void; 
while  appellee  contends  that  the  above  provisions  of  ordi- 
nance No.  121  are  invalid,  being  in  violation  of  section  4 
of  the  Street  Railway  act  and  a  fraud  upon  the  rights  of 
the  public  and  abutting  property  owners.  The  court  over- 
ruled the  objections  filed  and  entered  an  order  confirming 
the  assessment  roll,  from  which  appellant  prosecutes  this 
appeal. 

ScHAEFER,  Farmer  &  Kruger,  for  appellant. 

Warnock,  W11.1.IAMSON  &  Burroughs,  for  appellee. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  decision  of  this  case  depends  entirely  upon  the  con- 
struction of  and  effect  to  be  given  to  section  6,  above 
quoted,  of  the  ordinance  granting  appellant  the  right  to  lay 
and  construct  its  tracks  and  operate  a  street  railway  upon 
the  street  in  question.  If  that  section  of  said  ordinance  is 
to  be  held  valid  and  binding  between  the  parties  as  to  the 
character  of  the  pavement  and  the  village  of  Madison  can 
only  require  appellant  to  pave  that  portion  of  the  street 
with  what  the  ordinance  requires  it  to  be  paved,  then  the 
special  assessment  ordinance  is  void  and  the  judgment  of 
confirmation  is  erroneous. 

We  have  held  that  when  the  privilege  of  the  use  of  a 
public  street  of  a  municipality  is  granted  by  an  ordinance 
and  the  ordinance  accepted  and  acted  upon  by  the  grantee 
of  the  privilege  in  some  substantial  manner,  it  becomes  a 
valid  and  binding  contract  and  is  not  subject  to  revocation 
by  the  municipality.  (Chicago  Municipal  Gas  Light  Co.  v. 
Tozvn  of  Lake,  130  111.  42;  City  of  Belleville  v.  Citizens^ 
Horse  Railway  Co.  152  id.  171.)  It  cannot  be  disputed 
that  the  viHage  of  Madison  had  the  power,  when  it  adopted 
the  ordinance  granting  appellant  the  right  to  occupy  a  por- 
tion of  its  streets  in  the  operation  of  a  street  railway  sys- 
tem, to  require  it  to  pave  its  right  of  way,  or  the  part  of 
the  street  occupied  by  it,  at  such  time  and  with  such  ma- 
terial as  the  village  authorities  required;  but  it  is  contended 
by  appellee  that  the  designation  in  the  ordinance  of  the 
particular  material  with  which  appellant  should  pave  the 
portion  of  the  street  the  ordinance  required  it  to  pave,  is 
not  binding  upon  appellee,  and  that  it  may  disregard  such 
provisions  of  the  ordinance  and  require  appellant  to  pave 
with  some  other  and  different  material.  This  contention  is 
based  principally  upon  the  provisions  of  section  4  of  the 
Street  Railroads  act.  (Hurd's  Stat.  1905,  chap.  131a, 
p.  1980.)  This  section  was  originally  enacted  in  1874  as 
a  part  of  the  Horse  and  Dummy  Railroad  act.     That  act 
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was  repealed  in  1899  and  section  4  re-enacted  as  a  part 
of  the  Street  Railroads  act.  It  reads  as  follows :  "Every 
grant  to  any  such  company  of  a  right  to  use  any  street, 
alley,  road,  highway  or  public  ground  shall  be  subject  to 
the  right  of  the  proper  authorities  to  control  the  use,  im- 
provement and  repair  of  such  street,  alley,  road,  highway 
or  public  ground,  to  the  same  extent  as  if  no  such  grant 
had  been  made,  and  to  make  all  necessary  police  regulations 
concerning  the  management  and  operation  of  such  railroad, 
whether  such  right  is  reserved  in  the'gfrant  or  not." 

Undoubtedly,  municipal  authorities  have  no  power  to 
make  a  grant  of  the  use  of  their  streets  to  a  street  railway 
company  which  is  contrary  to  or  inconsistent  with  a  pro- 
vision of  the  statute,  but  we  do  not  understand  this  statute 
to  mean  that  when  a  city  has  made  a  valid  grant  and  im- 
posed terms  upon  the  grantee  within  the  exercise  of  the 
lawful  powers  of  the  municipal  authorities  as  a  condition 
of  the  grant,  it  is  not  bound  by  such  terms  and  provisions 
after  they  have  been  accepted  and  acted  upon  by  the  grantee. 
Cities  and  villages  hold  their  streets  in  trust  for  the  public 
use  and  benefit,  and  it  is  their  duty  to  control  and  improve 
them  for  such  uses.  They  cannot  grant  their  exclusive  use 
to  private  individuals  or  corporations,  nor  can  they  make 
any  contract  or  grant  that  would  relieve  or  preclude  them 
from  the  performance  of  their  duty  to  control  and  improve 
the  streets  for  the  public  use.  The  requirement  of  the  ordi- 
nance in  question  that  the  appellant  should  pave  the  street, 
within  certain  limits,  with  macadam,  was  an  exercise  of  the 
power  of  the  village  of  Madison  to  control  and  improve  the 
street.  It  might  have  designated  some  other  material  than 
macadam  for  the  pavement.  It  is  the  province  of  the  mu- 
nicipal authorities  to  determine  whether,  and  when,  they 
will  pave  their  streets  and  the  material  with  which  the  pave- 
ment shall  be  constructed.  Presumably  the  authorities  of 
the  village  of  Madison  contemplated  the  paving  of  the  street 
in  question  with  macadam  when  the  ordinance  was  adopted. 
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They  had  the  power  to  require  appellant  to  pave  the  por- 
tion of  the  street  designated,  and  this  power  included  the 
right  to  prescribe  the  material  with  which  the  pavement 
should  be  made,  or  they  might  have  provided  in  the  ordi- 
nance that  the  pavement  should  be  made  at  the  time,  in  the 
manner  and  with  such  material  as  the  village  authorities 
should  designate.  It  was  a  matter  about  which  the  parties 
had  authority  to  contract,  and  if  in  making  the  contract  the 
village  authorities  acted  within  the  limitation  of  their  law- 
ful powers  it  must  be  held  valid  and  binding,  even  though 
they  afterwards  concluded  it  was  improvidently  made.  The 
fact  that  they  afterwards  became  dissatisfied  with  it  cannot 
affect  its  validity. 

The  principles  analogous  to  those  involved  in  this  case 
were  decided  by  this  court  in  West  Chicago  Street  Railroad 
Co.  v.  City  of  Chicago,  178  111.  339.  In  that  case  the  city 
sought  to  collect  from  the  street  railroad  company,  by  spe- 
cial assessment,  a  part  of  the  cost  of  paving  a  street  ex- 
tending from  the  street  line  to  the  line  of  the  right  of  way 
of  the  street  railway.  The  ordinance  or  grant  under  which 
the  street  railroad  company  was  operating,  required  it  to 
fill,  grade,  pave  and  keep  in  repair  eight  feet  in  width  of 
the  street  where  it  used  a  single  track  and  sixteen  feet 
where  a  double  track  was  used.  The  contention  of  the 
street  railroad  company  was  that  this  exempted  it  from  lia- 
bility for  assessment  for  the  improvement  of  any  other  por- 
tion of  the  street,  and  this  contention  was  sustained.  The 
court  said  (p.  345)  :  "The  language  [of  the  ordinance] 
can  only  be  construed  as  fixing  and  specifying  the  duties 
of  the  railway  company  in  regard  or  with  respect  to  all 
such  improvements,  and  it  means  that  when  the  company 
constructs  its  railway  through  a  street  or  a  part  of  it,  it 
shall  fill,  grade,  pave  and  keep  in  repair  the  width  specified. 
This  court  has  continued  to  recognize  the  power  of  the  city 
to  make  such  terms  and  conditions  respecting  the  improve- 
ment of  the  streets,  and  in  Kuehner  v.  City  of  Freeport, 
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143  111.  92,  it  was  said  that  whether  a  railway  should  pay 
for  paving  between  its  tracks,  as  is  sometimes  done,  or  less 
or  more,  rests  in  the  discretion  of  the  municipal  authorities. 
The  same  authority  to  pass  such  an  ordinance  and  make 
such  terms  has  continued  to  exist,  and  the  city  is  authorized 
to  gfrant  the  right  to  construct  and  operate  str-eet  railways 
upon  such  terms  and  conditions,  not  inconsistent  with  the 
provisions  of  the  statute,  as  it  may  deem  for  the  best  in- 
terest of  the  public.  It  can  make  its  own  terms  in  granting 
such  privileges."  Section  4  of  the  statute  above  mentioned 
was  at  the  time  that  case  was  decided  section  4  of  the  Horse 
and  Dummy  Railroad  act.  It  was  referred  to  in  the  opin- 
ion of  the  court,  and  was  held  not  to  affect  the  rights  of 
the  parties.  Speaking  of  the  statute  the  court  said :  "Ap- 
pellant is  not  contending  for  any  right  which  would  prevent 
the  city  authorities  from  controlling  such  use,  improvement 
or  repair,  or  making  any  necessary  police  regulation  con- 
cerning the  management  and  operation  of  the  railroad." 

In  City  of  Chicago  v.  Newberry  Library  Co.  224  111. 
330,  two  railway  companies  accepted  the  provisions  of  an 
ordinance  requiring  them  to  elevate  their  tracks  across  Hal- 
sted  street  at  Forty-ninth  street  and  to  construct  a  sub-way 
under  the  tracks,  with  approaches  thereto,  and  pave  the  ap- 
proaches with  vitrified  brick  at  their  own  expense.  Sub- 
sequently, and  before  the  work  was  done  by  the  railway 
companies,  the  city  passed  an  ordinance  requiring  a  portion 
of  the  street  the  former  ordinance  had  required  to  be  paved 
with  brick  by  the  railway  companies  to  be  paved  with  gran- 
ite blocks,  and  filed  a  petition  for  the  confirmation  of  a 
special  assessment  against  contiguous  property  to  pay  for  a 
portion  of  the  cost.  Objections  by  property  owners  were 
filed  to  the  confirmation  on  the  ground  that  the  railway 
companies  had  become  bound  to  pave  the  approaches  to  the 
sub-way.  The  court  said  (p.  332)  :  "The  city  had  power 
to  provide  for  the  paving  of  the  street  by  special  assessment 
or  otherwise,  but  when  it  had  entered  into  a  valid  and  bind- 
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ing  contract  with  the  railway  companies  by  which  they  were 
to  do  the  paving  it  had  exhausted  its  power  as  to  the  par- 
ticular improvement  provided  for  by  the  contract.  While 
the  contract  remained  in  force  the  city  could  not  provide 
for  making  the  same  improvement,  although  with  different 
material,  at  the  expense  of  the  property  owners,  and  the 
ordinance  by  which  it  attempted  to  do  so  was  void.'* 

In  Chicago  and  Northern  Pacific  Railroad  Co.  v.  City 
of  Chicago,  172  111.  66,  it  was  objected  that  if  the  improve- 
ment was  made  in  accordance  with  the  ordinance  a  space 
sixteen  feet  wide  in  the  middle  of  the  street  would  be  left 
unimproved.  This  space  was  required  to  be  improved  by 
the  West  Chicago  Street  Railway  Company  by  the  ordi- 
nance granting  it  the  right  to  operate  its  railroad  in  the 
street  proposed  to  be  improved,  and  the  court  held  that  as 
provision  was  made  by  the  ordinance  for  the  improvement 
of  that  part  of  the  street  by  the  street  railway  company, 
that  portion  of  the  street  was  properly  excepted  from  the 
provisions  of  the  ordinance  for  the  improvement  of  the 
rest  of  the  street. 

Other  cases  might  be  cited  where  the  provisions  of  or- 
dinances requiring  railroad  companies  occupying  streets  to 
pave  and  keep  in  repair  certain  portions  of  the  streets  have 
been  sustained,  and  we  have  been  referred  to  no  case  where 
they  have  been  held  invalid  or  not  binding  on  the  city  and 
the  railway  company. 

City  of  Chicago  v.  Sheldon,  9  Wall.  50,  cited  and  com- 
mented upon  in  West  Chicago  Street  Railroad  Co.  v.  City 
of  Chicago,  supra,  sustains  the  conclusion  we  have  reached 
in  this  case.  So,  also,  does  Shamokin  Borough  v.  Shamokin 
Street  Railway  Co.  178  Pa.  128.  In  that  case  the  ordinance 
required  the  street  railway  company,  at  its  own  expense, 
to  maintain  and  keep  in  good  repair  four  and  one-half  feet 
in  width  on  either  side  of  the  center  of  its  track,  or  a  road- 
bed of  nine  feet  in  width,  upon  all  the  streets  where  its 
tracks  were  laid.    The  ordinance  provided  that  in  maintain- 
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ing  and  keeping  in  repair  said  nine  feet  in  width  the  rail- 
way company  should  use  the  same  kind  of  material  used 
by  the  borough  authorities  or  such  other  material  as  was 
approved  by  said  authorities,  and  upon  giving  the  railway 
company  fifteen  days'  notice  of  the  intention  of  the  authori- 
ties to  repair  or  macadamize  any  of  the  streets  over  which 
said  railway  passed,  the  company  was  required  to  macad- 
amize or  repair  said  nine  feet,  and  upon  its  failing  to  do 
so  the  authorities  might  do  the  work  and  recover  the  cost, 
with  a  penalty  of  twenty  per  cent  added.  The  authorities 
decided  to  repair  and  pave  the  street  with  asphaltum,  and 
gave  notice  to  the  street  railway  company  to  repair  and 
pave  its  portion  with  that  material.  The  company  disre- 
garded the  notice,  and  the  authorities  did  the  work  and 
brought  suit  to  recover  the  cost  thereof.  The  street  rail- 
way company  defended  its  action  in  refusing  to  do  the 
work  with  asphaltimi  or  pay  for  it  when  done  by  the  au- 
thorities with  that  material,  on  the  ground  that  it  was  not 
bound  by  the  ordinance  to  pave  with  asphaltum ;  that  the 
authorities  having  adopted  a  different  pavement  from  that 
provided  for  in  the  contract,  the  street  railway  company 
could  not  be  held  liable  for  the  cost  of  making  this  pave- 
ment. In  passing  upon  this  question  the  court  said:  ^'If 
a  macadam  pavement  had  been  adopted  the  railway  com- 
pany would  have  been  bound  to  join  in  putting  it  down 
or  to  pay  the  cost  to  the  borough,  with  a  penalty  of  twenty 
per  cent  added.  But  the  borough  substituted  another  kind 
of  pavement  which  defendant  had  not  contracted  to  be  liable 
for.  In  so  far  it  exceeded  its  authority  under  the  contract, 
and  to  the  extent  of  this  excess  it  cannot  relieve  the  bor- 
ough treasury  by  calling  on  the  defendant  under  the  terms 
of  the  ordinance." 

In  our  opinion  the  provision  of  the  ordinance  in  ques- 
tion requiring  appellant  to  pave  with  macadam  the.  portion 
of  the  street  required  to  be  paved  by  it  is  valid  and  bind- 
ing and  the  city  has  no  authority  to  now  require  it  to  pave 
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said  portion  with  brick,  and  the  ordinance  is  therefore  void. 
American  Hide  and  Leather  Co.  v.  City  of  Chicago,  203 

111.  451. 

The  judgment  of  the  coupty  court  is  reversed  and  the 

cause  remanded.  Reversed  and  remanded. 


The  Village  of  Brookfield,  Appellant,  vs.  Fred  Pabst 
et  al.  Appellees. 

Opinion  Hied  June  18,  igo8 — Rehearing  denied  October  8,  ipo8. 

1.  Statutes — legislature  has  power  to  pas^  act  relating  to  cities 
only.  By  conferring,  by  section  8  of  the  City  and  Village  act  of 
1872,  upon  villages  the  same  powers  conferred  by  that  act  upon  cit- 
ies not  exceeding  5000  inhabitants,  the  legislature  does  not  deprive 
itself  of  the  power  to  subsequently  pass  an  act  that  should  apply  to 
cities  only. 

2.  Special  assessments — act  of  iSpp^  relating  to  out-let  sewers, 
etc.,  does  not  apply  to  villages.  The  act  of  1899,  (Laws  of  1899, 
p.  96,)  to  authorize  cities  of  100,000  population  and  under  to  con- 
struct out-let  sewers,  reservoirs,  pumping  works  and  machinery  by 
special  assessment,  is  a  complete  and  independent  act,  and  not  an 
amendment  of  the  City  and  Village  act,  and.  is  applicable  to  cities 
only,  and  not  to  villages. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

Byron  C.  Thorpe,  Peter  L.  Evans,  and  Lyman,  Ly- 
man &  O'Connor,  for  appellant. 

Joseph  H.  Fitch,  Willis  Melville,  William  J. 
DoNLiN,  CoBURN  &  Case,  and  Taylor  &  Martin,  for  ap- 
pellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
sustaining  objections  to  the  confirmation  of  an  assessment 
roll  in  a  proceeding  by  .the  village  of  Brookfield  for  the  con- 
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struction  of  an  out-let  sewer,  septic  tank  and  appurtenances 
by  special  assessment  of  the  property  benefited.  The  pro- 
ceeding was  not  conducted  under  the  Local  Improvement 
act  but  was  under  the  provisions  of  an  act  passed  in  1899, 
entitled  "An  act  to  authorize  cities  of  100,000  population 
and  under  to  construct  out-let  sewers,  reservoirs,  pumping 
works  and  machinery,  and  maintain  and  keep  in  repair  the 
same,  the  cost  thereof  to  be  defrayed  by  special  assessment 
or  special  taxation,  and  if  the  assessment  is  paid  in  install- 
ments, to  issue  bonds  to  anticipate  the  deferred  install- 
ments." A  great  many  objections  were  filed  by  property 
owners  to  the  confirmation  of  the  assessment  roll,  and  the 
court  entered  an  order  requiring  the  objectors  to  specify  the 
particular  objections  upon  which  they  relied.  In  obedience 
to  the  rule  the  objectors  specified  three  objections,  only  one 
of  which  it  will  be  necessary  to  refer  to  in  the  decision  of 
the  case.  The;  third  objection  was,  "that  the  act  of  1899, 
under  which  this  proceeding  is  instituted,  applies  only  to 
cities  having  100,000  population  or  under,  and  does  not  ap- 
ply to  villages,  and  that  therefore  the  provisions  of  the  act 
of  1899  cannot  be  availed  of  by  the  petitioner,  the  village  of 
Brookfield."  The  court  sustained  this  objection,  rendered 
judgment  dismissing  the  petition,  and  from  that  judgment 
the  village  of  Brookfield  has  prosecuted  this  appeal. 

It  is  the  contention  of  appellant  that  the  act  of  1899, 
under  which  this  proceeding  was  instituted  and  conducted, 
is  not  an  independent  act  but  is  an  amendment  to  the  City 
and  Village  act  of  1872,  and  may  be  availed  of  by  villages 
organized  under  that  act.  It  will  be  observed  that  by  its 
title  the  act  purports  to  apply  to  cities  of  100,000  popula- 
tion and  under,  and  villages  are  not  referred  to.  Appellant 
insists  that  by  section  8  of  article  2  of  the  City  and  Village 
act  the  same  powers  were  conferred  upon  villages  as  were 
by  that  act  conferred  upon  cities  not  exceeding  5000  inhab- 
itants, and  that  the  act  of  1899  must  be  read  into  the  City 
and  Village  act  of  1872  as  a  part  thereof  and  held  to  con- 
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fer  upon  villages  the  same  authority  that  is  by  said  act  of 
1899  conferred  upon  cities.  As  we  understand  the  act  of 
1899  ^^  ^s  an  independent  act,  and  not  amendatory  of  the 
City  and  Village  act.  It  provides  a  complete  method  of 
procedure  for  municipalities  to  which  it  applies  and  for  the 
purposes  for  which  it  was  intended,  not  dependent  upon  any 
other  act,  and  is  essentially  and  materially  different  from 
the  method  of  procedure  under  the  Local  Improvement  act. 
The  fact  that  it  does  not  purport  to  be  an  amendment  to 
the  City  and  Village  act,  or  that  it  does  not  refer  to  vil- 
lages, would  not,  of  itself,  be  conclusive  that  it  was  not  in- 
tended to  become  a  part  of  that  act.  But  the  fact  that  the 
entire  proceeding  provided  for  is  independent  of  and  not 
supplementary  to  the  provisions  of  any  other  act  seems  con- 
clusive that  it  was  not  intended  to  apply  to  any  other  mu- 
nicipalities than  those  designated  in  the  act.  By  conferring, 
by  the  act  of  1872,  upon  villages  the  same  powers  coi)f erred 
by  that  act  upon  cities  not  exceeding  5000  inhabitants,  the 
legislature  was  not  deprived  of  the  power  of  afterwards 
passing  an  apt  that  should  apply  exclusively  to  cities. 

We  have  examined  the  authorities  cited  by  counsel  for 
both  parties  and  do  not  find  them  very  helpful  in  the  deci- 
sion of  this  case.  It  must  be  determined  from  an  inspection 
of  the  act.  of  1899  and  a  consideration  of  the  objects  and 
purposes  of  its  enactment  as  disclosed  by  its  various  pro- 
visions. In  our  opinion  to  construe  it  as  amendatory  to 
and  a  part  of  the  City  and  Village  act  would  be  unwar- 
ranted, as  not  only  the  title,  but  the  act  itself,  limits  its  ap- 
plication to  cities  and  does  not  embrace  villages. 

The  judgment  of  the  county  court  is  therefore  affirmed. 

Judgment  aUirmed. 
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Emma  Cosgrove  et  al.  Plaintiffs  in  Error,  vs.  The  City  of 
Chicago  et  al.  Defendants  in  Error. 

Opinion  Hied  June  i8,  ipo8— Petition  stricken  October  7,  Jpo8. 

1.  Injunction — when  collection  of  special  assessment  wiU  not 
be  enjoined.  The  collection  of  a  special  assessment  will  not  be  en- 
joined where  the  bill  sets  forth  no  grounds  for  relief  of  which  the 
complainant  might  not  have  availed  himself  had  he  taken  advan- 
tage of  his  opportunity  to  present  his  claims  at  some  stage  of  the 
assessment  proceeding. 

2.  Same — reliance  on  the  promises  of  improvement  board  is  not 
ground  for  equitable  relief.  The  fact  that  a  property  owner  makes 
no  objection  to  the  confirmation  of  a  special  assessment  because  the 
board  of  local  improvements  has  promised  him  that  other  streets 
in  his  neighborhood  will  be  improved  the  same  way  furnishes  no 
ground  for  relief  in  equity,  since  he  is  bound  to  know  that  the  im- 
provement board  cannot  make  any  improvement  and  that  the  city 
council  is  not  bound  by  recommendations  or  promises  of  the  board. 

3.  Sam£ — what  matters  are  not  ground  for  enjoining  collection 
of  assessment.  The  facts  that  a  contract  had  been  let  under  a  prior 
ordinance  at  a  price  much  less  than  the  second  assessment;  that 
the  assessment  was  made  so  as  not  to  charge  any  cost  against  the 
city ;  that  property  of  certain  corporations  was  not  assessed  though 
benefited,  and  that  the  improvement  was  put  through  by  an  alder- 
man who  was  closely  connected  with  one  of  the  corporations  and 
who  subsequently  bought  the  land  which  should  have  been  assessed, 
are  not  grounds  for  enjoining  the  assessment. 

4.  Same — what  does  not  entitle  property  owners  to  accounting. 
The  changing  of  the  grade  of  the  street,  the  paving  of  a  railroad 
right  of  way  excepted  from  the  terms  of  the  ordinance  and  the 
using  of  material  from  the  old  pavement  are  matters  which  should 
be  presented  by  the  property  owners  for  adjustment  in  the  assess- 
ment proceeding,  and  do  not  entitle  them  to  an  accounting  from 
the  city  under  a  bill  for  injunction  and  accounting. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Farun  Q.  Ball,  Judge,  presiding. 

The  plaintiffs  in  error  filed  their  bill  for  relief  against 
the  city  of  Chicago  and  John  R.  Thompson,  treasurer, 
which,  as  subsequently  amended,  alleged  that  the  complain- 
ants were  the  owners  of  certain  real  estate  fronting  on 
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Monroe  avenue,  in  the  city  of  Chicago,  between  Sixtieth 
and  Sixty-seventh  streets;  that  on  January  5,  1903,  the 
city  presented  to  the  county  court  its  petition  for  the  levy 
of  a  special  assessment  for  the  improvement  of  Monroe 
avenue  between  Sixtieth  and  Sixty-seventh  streets  by  con- 
structing a  granite  concrete  combination  curb  and  gutter, 
and  grading,  and  paving  with  asphalt,  the  roadway  of  said 
street,  except  the  steam  and  street  railway  rights  of  way, 
at  an  estimated  cost  of  $40,500;  that  no  benefits  were 
assessed  against  the  city  but  the  total  cost  was  assessed 
against  the  property,  except  two  hundred  feet  owned  by  the 
Illinois  Central  Railroad  Company  and  about  one  hundred 
and  twenty-five  feet  owned  by  the  Oakwood  Cemetery  As- 
sociation, and  the  assessment  was  confirmed  on  March  4, 
1903,  and  subsequently  vacated  on  October  7,  1903;  that 
on  November  24,  1903,  the  city  presented  a  supplemental 
petition  praying  for  a  deficiency  assessment  of  $1066.50, 
which  was  confirmed,  and  on  December  28,  1903,  it  was 
ordered  by  the  court  that  the  original  assessment  for  said 
improvement  stand,  and  it  was  certified  to  the  collector  by 
proper  warrants  and  from  that  time  became  a  valid  lien 
upon  the  property;  that  on  May  15,  1903,  the  city  let  a 
contract  for  the  improvement  to  the  R.  F.  Conway  Com- 
pany for  $41,566.50,  and  the  company  executed  to  the  city 
a  bond  for  $21,000  for  the  fulfillment  of  the  contract,  and 
afterwards  the  city  advanced  to  the  company  $2800  on  ac- 
count of  the  contract. 

The  bill  further  alleged  that  on  March  17,  1904,  the 
city  presented  another  petition  to  the  county  court  for  the 
levy  of  another  special  assessment  for  the  same  improve- 
ment, at  an  estimated  cost  of  $48,500;  that  no  benefits  were 
assessed  in  thfs  proceeding  against  the  city  but  the  entire 
cost  was  assessed  against  the  real  estate,  except  the  Illinois 
Central  Railroad  Company  and  the  Oakwood  Cemetery  As- 
sociation property,  as  above  specified,  and  warrants  there- 
for were  certified  as  provided  by  law;    that  each  of  the 
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assessments  as  levied  was  payable  in  five  annual  install- 
ments, with  five  per  cent  interest,  and  that  complainants 
have  paid  three  of  these  installments  in  ignorance  of  the 
levying  of  the  said  former  assessment  and  of  the  letting  of 
the  contract  thereunder;  that  each  of  the  assessments  was 
made  by  John  A.  May  as  commissioner,  who  was  in  the 
regular  employ  of  the  city  and  was  prejudiced  in  favor  of 
the  city,  and  he  made  the  assessments  with  the  fixed  pur- 
pose of  not  assessing  any  benefits  against  the  city  and  of 
levying  the  entire  cost  upon  the  owners  of  the  property, 
without  regard  to  special  benefits;  that  none  of  the  im- 
provements were  petitioned  for  by  the  property  owners  but 
the  same  were  put  through  by  a  member  of  the  city  council 
who  had  been  closely  identified  with  the  land  department 
of  the  Illinois  Central  Railroad  Company,  and  since  the  im- 
provement proceedings  were  commenced  the  railroad  com- 
pany has  abandoned  the  use  of  the  land  so  owned  by  it, 
except  about  twenty  feet  covered  by  it3  tracks,  and  the  same 
has  been  sold  to  a  syndicate  composed  of  the  member  of 
the  city  council  and  others,  so  that  the  owners  of  property 
fronting  on  the  avenue  are  compelled  to  pay  for  the  im- 
provement in  front  of  the  property  owned  by  the  railroad 
and  the  cemetery  association,  at  the  rate  of  $6.io  per  front 
foot;  that  the  failure  to  assess  these  properties,  both  of 
which  were  benefited  in  same  manner  and  to  the  same  ex- 
tent as  the  other  property  fronting  on  the  street,  was  either 
fraudulent  on  the  part  of  the  agents  of  the  city,  for  the 
purpose  of  favoring  the  railroad  company  and  the  cemetery 
association,  or  was  the  consequence  of  gross  neglect  on  the 
part  of  such  servants ;  that  the  levy  of  the  last  assessment 
after  the  first  assessment  had  been  made  and  the  contract 
let  was  unlawful,  void  and  a  fraud  upon  the 'property  own- 
ers; that  the  improvement  was  completed  in  1904,  and  in 
its  construction  the  city  caused  to  be  removed  from  the 
street  a  large  amount  of  macadam  and  paving  material  for 
which  the  property  owners  had  been  taxed  and  assessed, 
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and  the  city  caused  the  grade  of  the  street  to  be  lowered 
about  ten  inches  without  notice  to  the  property  owners  and 
without  the  recommendation  of  the  board  of  local  improve- 
ments, and  in  consequence  thereof  the  property  has  been 
damaged  the  stun  of  two  dollars  per  front  foot. 

It  was  further  alleged  that  at  the  time  of  the  consid- 
eration of  the  improvement  of  Monroe  avenue  by  the  board 
of  local  improvements  the  board  assured  the  property  own- 
ers that  Kimbark  avenue,  immediately  west  of  Monroe 
avenue,  and  Woodlawn  avenue  and  Jackson  Park  avenue, 
would  be  paved  alike  with  asphaltum,  and  that,  relying  up- 
on such  assurance,  the  complainants  made  no  objections  to 
the  confirmation  proceedings;  that  Kimbark  avenue  has 
been  payed  with  a  macadam  pavement  and  the  grade  of 
Kimbark  avenue  raised  about  the  space  which  the  grade 
of  Monroe  avenue  has  been  lowered ;  that  the  improvement 
of  Woodlawn  avenue  has  been  changed  to  a  paving  with 
other  material  than  asphaltum;  that  travel  and  traffic  on 
Monroe  avenue  are  of  a  heavy  and  undesirable  nature,  and 
by  reason  of  its  being  paved  with  asphalt  paving  and  the 
failure  of  the  city  to  pave  the  other  streets  in  like  manner 
it  is  the  only  street  in  that  section  of  the  city  used  for  gen- 
eral travel  and  traffic  by  the  public,  but  that  Monroe  avenue 
was  not  so  used  by  the  public  before  the  improvement,  and 
such  use  of  Monroe  avenue  and  non-use  and  unfitness  for 
use  of  the  other  streets  named  was  not  anticipated  either 
by  the  property  owners  or  the  board  of  local  improvements 
when  the  assessment  was  made,  else  the  city  would  have 
been  assessed  with  a  large  part  of  the  cost  of  the  improve- 
ment as  a  general  benefit  to  the  public. 

The  prayer  was  for  an  injunction  restraining  the  further 
collection  of  the  assessment;  that  the  assessment  be  held 
illegal  and  void,  or  that  the  city  be  held  to  an  accounting 
and  required  to  allow  as  a  set-off  from  the  remaining  un- 
paid installments  an  amount  equal  to  the  benefits  resulting  to 
the  city  from  the  improvement  of  Monroe  avenue;  also  the 
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difference  between  the  sum  at  which  the  contract  was  first 
let  and  the  sum  at  which  it  was  finally  let ;  also  the  portion 
of  the  assessment  which  should  have  been  levied  upon  the 
property  of  the  Illinois  Central  railroad  and  the  Oakwood 
Cemetery  Association ;  also  the  damage  which  has  resulted 
to  the  property  from  the  lowering  in  grade  of  Monroe  ave- 
nue, and  the  removal  of  the  former  macadam  and  paving 
material,  and  the  cost  of  improving  one  hundred  and  eighty 
feet  of  the  right  of  way  of  the  Illinois  Central  railroad  not 
authorized  by  the  ordinance  and  proceedings. 

A  demurrer  to  the  amended  bill  was  sustained,  and  the 
bill  having  been  dismissed,  the  complainants  prosecute  this 
writ  of  error. 

John  Gibson  Hai^e,  for  plaintiffs  in  error. 

George  A.  Mason,  and  Wii^uam  T.  Hapeman,  (Ed- 
ward J.  Brundage,  Corporation  Counsel,  of  counsel,)  for 
defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  reasons  urged  by  the  plaintiffs  in  error  for  grant- 
ing the  relief  prayed  for  are,  that  a  contract  had  already 
been  let  for  the  improvement  under  the  prior  ordinance  at 
a  price  several  thousand  dollars  less  than  the  second  assess- 
ment; that  the  property  owners  were  assessed  to  pay  for 
the  benefit  of  the  properties  owned  by  the  Illinois  Central 
Railroad  Company  and  the  Oakwood  Cemetery  Association, 
which  were  benefited  but  not  assessed;  that  the  improve- 
ment was  put  through  by  an  alderman  closely  identified 
with  the  land  department  of  the  Illinois  Central  Railroad 
Company,  who  had  bought  the  property  of  the  railroad 
company;  that  the  superintendent  of  special  assessments 
made  the  assessment  of  benefits  in  bad  faith  and  with  the 
fixed  purpose  of  not  charging  any  part  of  the  cost  of  the 
improvement  against  the  city;  that  the  board  of  local  im- 
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provements  assured  the  Monroe  avenue  property  owners 
that  all  the  other  streets  in  the  vicinity  would  be  improved 
in  the  same  way  as  rapidly  as  possible  and  thereby  induced 
the  Monroe  avenue  owners  to  make  no  objection  to  the 
assessment,  but  that  the  city  changed  the  improvement  so 
that  the  cost  of  paving  the  other  streets  was  much  less  than 
the  cost  on  Monroe  avenue,  and  the  other  streets  have  so 
far  been  left  in  a  condition  unfit  for  use,  so  that  the  entire 
travel  of  that  part  of  the  city  is  thrown  upon  Monroe  ave- 
nue, to  the  injury  of  the  property  owners;  that  the  rights 
of  way  of  steam  and  street  railways  were  excepted  from 
the  improvement,  and  the  paving  of  the  right  of  way  of  the 
Illinois  Central  railroad  was  therefore  a  variance  from  the 
improvement  for  which  the  assessment  was  made ;  that  the 
lowering  of  the  grade  was  an  unreasonable  act  of  oppres- 
sion and  injurious  to  property  owners,  and  that  an  account- 
ing should  be  had  as  to  the  general  benefit  resulting  to  the 
city  from  the  improvement  and  as  to  the  value  of  the  ma- 
terial of  the  former  paving  taken  from  the  street,  and  the 
damages  arising  from  the  change  of  grade,  and  the  exces- 
sive assessment  for  the  benefit  of  the  property  of  the  rail- 
road company  and  the  cemetery  association. 

The  Local  Improvement  act  provides  a  remedy  for  all 
the  grievances  complained  of  in  the  bill,  and  no  sufficient 
reason  is  shown  by  the  plaintiffs  in  error  for  their  failure 
to  pursue  such  remedy  or  for  a  resort  to  a  court  of  equity. 
The  existence  of  the  prior  ordinance,  the  confirmation  of 
the  assessment  and  the  letting  of  the  contract  were  all  mat- 
ters of  public  record,  of  which  the  plaintiffs  in  error  were 
charged  with  knowledge.  It  is  to  be  presumed  that  the 
statutory  notices  were  given  in  that  proceeding  and  there 
is  no  allegation  to  the  contrary.  If  the  former  ordinance, 
and  the  proceedings  under  it,  constituted  a  valid  objection 
to  proceedings  under  the  present  ordinance,  the  objection 
should  have  been  made  upon  the  application  for  confirmation 
of  the  assessment.    It  could  not  be  made  upon  the  applica- 
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tion  of  the  county  collector  for  judgment  of  sale.  (People 
V.  Fuller,  204  111.  290^)  Neither  could  it  be  made  by  a 
bill  in  equity  for  an  injunction.  The  bill  avers  that  the 
proceedings  under  the  first  ordinance  were  vacated,  and 
there  is  no  averment  of  any  irregularity  in  the  letting  of 
the  contract  under  the  second  ordinance.  The  first  con- 
tract having  been  abandoned,  together  with  all  other  pro- 
ceedings under  the  first  ordinance,  has  nothing  to  do  with 
the  second  contract,  which,  so  far  as  appears,  was  fairly 
let  to  the  lowest  bidder  in  strict  conformity  with  the  law. 

If  the  assessment  roll  which  is  the  subject  of  complaint 
in  this  case  improperly  failed  to  charge  the  city  with  any 
part  of  the  cost  of  the  improvement  as  a  public  benefit,  or 
if  it  failed  to  charge  any  property  benefited  with  its  just 
proportion  of  the  cost  of  the  improvement,  section  47  of 
the  Local  Improvement  act  makes  provision  for  the  correc- 
tion of  the  errors  and  omissions  and  the  just  and  equitable 
distribution  of  the  cost  of  the  improvement  between  the 
public  and  private  property  and  among  the  various  parcels 
of  property  benefited.  The  plaintiffs  in  error  should  have 
presented  these  objections  to  the  county  court  on  the  ap- 
plication for  confirmation  of  the  assessment  roll. 

The  assurances  of  the  board  of  local  improvements  in 
regard  to  the  improvement  of  other  streets  in  the  same 
way  as  Monroe  avenue  and  the  failure  of  the  city  to  im- 
prove such  other  streets  in  accordance  with  the  assurances 
of  the  board,  and  the  fact  that  by  reason  of  such  failure 
additional  travel  was  forced  upon  Monroe  avenue,  with  ad- 
ditional attendant  noise,  dust  and  inconvenience,  to  the  in- 
jury of  the  property  fronting  on  said  avenue,  do  not  afford 
grounds  for  equitable  relief.  The  board  of  local  improve- 
ments is  not  the  authority  which  decides  upon  the  making 
of  street  improvements.  That  duty  pertains  to  the  city 
council.  The  board  could  not  agree  that  any  improvement 
should  be  made,  for  while  it  may  recommend  it  cannot  or- 
der an  improvement.    The  city  council  is  not  required  to 
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make  the  improvement  which  the  board  recommends,  but 
whether  any  improvement  at  all  shall  be  made  is  for  the 
determination  of  the  council.  The  plaintiflfs  in  error  knew 
that  the  promises  of  the  board  of  local  improvements  were 
not  binding  upon  the  city  council,  and  they  had  no  right  to 
rely  upon  such  promises.  If  they  failed  to  oppose  the  con- 
firmation of  the  assessment  because  of  their  reliance  upon 
assurances  of  the  board  as  to  other  improvements,  they  did 
so  with  full  knowledge  that  such  assurances  imposed  no 
obligation  upon  the  city,  that  performance  could  not  be 
enforced,  and  that  a  failure  to  comply  with  them  would  not 
invalidate  the  ordinance  or  the  assessment. 

.The  change  of  the  grade  of  the  street,  the  paving  of  a 
part  of  the  railroad  company's  right  of  way  excepted  from 
the  ordinance  and  the  using  of  a  part  of  the  material  with 
which  the  street  had  formerly  been  paved  do  not  entitle  the 
plaintiflfs  in  error  to  an  accounting.  As  to  the  last  item, 
if  the  old  pavement  was  of  any  value  and  was  not  consid- 
ered in  making  the  assessment,  the  objection  should  have 
been  made  on  the  application  for  confirmation  of  the  as- 
sessment. As  to  the  first  item,  it  is  not  alleged  that  the 
improvement  was  not  made  at  the  grade  established  by  the 
ordinance,  and  if  the  city  council  had  no  authority  to  es- 
tablish that  grade,  or  if  the  grade  established  injured  the 
property  of  the  plaintiflfs  in  e/ror,  those  questions  should 
also  have  been  presented  upon  the  application  for  confirma- 
tion of  the  assessment.  As  to  the  variance  of  the  improve- 
ment from  that  authorized  by  the  ordinance  by  reason  of 
the  paving  of  a  part  of  the  right  of  way  of  the  railroad 
company  which  was  excepted  from  the  improvement,  it  is 
provided  by  section  84  of  the  Local  Improvement  act  that 
upon  the  completion  and  acceptance  of  the  work  the  board 
of  local  improvements  shall  certify  the  cost  thereof  to  the 
court  in  which  the  assessment  was  confirmed,  and  if  the 
total  amount  assessed  exceeds  the  cost,  all  of  the  excess 
shall  be  abated  and  the  judgment  reduced  proportionately 
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and  credited  pro  rata  under  the  direction  of  the  court.  Said 
section  84  also  provides  for  a  hearing  after  the  filing  of 
said  certificate  and  after  notice,  to  determine  whether  or 
not  the  improvement  conforms  substantially  to  the  require- 
ments of  the  original  ordinance.  Since  there  is  no  allega- 
tion to  the  contrary,  it  is  presumed  that  such  hearing  was 
had.  At  sudi  hearing  it  was  competent  for  the  plaintiffs 
in  error  to  show  that  the  cost  of  the  improvement  as  cer- 
tified should  be  reduced,  by  showing,  if  such  was  the  fact, 
that  the  certificate  included  the  paving  of  the  right  of  way 
which  was  not  included  in  the  ordinance  and  for  which  the 
assessment  was  not  made,  and  thereupon  the  court  would 
have  deducted  the  cost  of  the»paving  not  included  in  the 
ordinance  and  credited  it  pro  rata  upon  the  assessment.  It 
was  also  competent  for  the  plaintiffs  in  error  to  show,  on 
such  hearing,  that  the  paving  did  not  conform  to  the  grade 
required  by  the  ordinance,  if  such  was  the  fact,  and  upon 
the  court  so  finding  it  would  have  been  the  duty  of  the 
board  of  local  improvements  to  procure  completion  of  the 
improvement  in  substantial  accordance  with  the  ordinance. 

The  bill  sets  up  no  claim  of  which  the  plaintiffs  in  er- 
ror might  not  have  availed  themselves  at  some  stage  of  the 
assessment  proceedings.  This  suit  is  substantially  a  collat- 
eral attack  upon  such  proceedings.  The  aid  of  a  court  of 
equity  can  only  be  invoked  in  the  absence  of  an  adequate 
legal  remedy.  The  collection  of  a  special  assessment  can 
not  be  enjoined  in  favor  of  one  who  has  had  an  oppor- 
tunity to  make  his  defense  in  the  court  in  which  the  assess- 
ment proceedings  were  had.  His  failure  to  make  his  defense 
there  affords  no  ground  for  an  application  to  a  court  of 
equity  to  relieve  him  from  the  consequences  of  his  neg- 
lect. Lyma/n  v.  City  of  Chicago,  211  111.  209;  Sumner  v. 
Village  of  Milford,  214  id.  388. 

The'  demurrer  to  the  amended  bill  was  properly  sus- 
tained, and  the- decree  of  the  superior  court  will  therefore 
be  affirmed.  ^^^^^^  ^^^^ 
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WiLUAM  J.  Druecker,  Appellant,  vs.  George  D.  Mc- 
Laughun  et  al.  Appellees. 

Opinion  Med  June  i8,  ipo8 — Rehearing  denied  October  8,  ipo8. 

1.  DbEds — deed  need  not  be  signed  by  grantee  to  make  its  cove- 
nants binding  upon  him.  A  grantee  who  accepts  a  deed  containing 
a  covenant  imposing  duties  upon  him  is  bound  by  such  covenant, 
notwithstanding  he  has  not  signed  and  sealed  the  deed. 

2.  Same — what  provision  is  a  covenant  and  not  a  condition  siib- 
sequent.  A  provision  in  a  warranty  deed  to  a  strip  of  land  abutting 
upon  a  block  laid  out  into  lots  by  the  grantor,  which  recites  that 
the  deed  is  upon  the  express  condition  that  the  grantee  shall  keep 
the  premises  open  as  a  private  way  for  the  benefit  of  purchasers  of 
the  lots  "forever,  or  until  the  same  shall  be  taken  or  condemned" 
for  a  street,  is  a  covenant  and  not  a  condition  subsequent,  and  the 
grantors  heirs  cannot  declare  a  forfeiture  when  the  grantee  appro- 
priates to  his  own  use  a  portion  of  the  strip  which  was  not  taken 
when  such  street  was  established  by  condemnation. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  G.  A.  Carpenter,  Judge,  presiding. 

This  is  a  bill  in  chancery  filed  in  the  circuit  court  of 
Cook  county  by  George  D.  McLaughlin,  against  Frederick 
McLaughlin,  for  partition  of  certain  lands  situated  in  Cook 
county,  Illinois.  William  J.  Druecker  and  Agnes  M.  Wit- 
zel,  children  and  only  heirs  of  John  Druecker,  deceased, 
were  made  parties  defendant,  and  as  to  them  the  bill  sought 
to  remove  whatever  claim  they  might  have  under  and  by 
virtue  of  a  certain  deed  made  by  their  father  to  George  D. 
McLaughlin,  as  a  cloud  upon  the  title  of  McLaughlin.  Wil- 
liam J.  Druecker  and  his  sister,  Agnes  M.  Witzel,  answered 
the  bill,  and  William  J.  Druecker  filed  a  cross-bill  making 
the  complainant  and  all  other  defendants  to  the  original 
bill  parties  defendant,  in  which  he  sought  to  establish  a  fee 
simple  title  in  himself  and  his  sister  to  the  premises  in  ques- 
tion. George  D.  and  Frederick  McLaughlin  each  filed  gen- 
eral demurrers  to  the  cross-bill,  wiiich  were  sustained,  and 
the  cross-complainant  electing  to  stand  by  his  bill,  the  same 
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was  dismissed.  William  J.  Druecker  thereupon  perfected 
an  appeal  to  this  court,  and  assigns  as  error  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  cross-bill  and 
dismissing  the  same. 

The  question  involved  arises  out  of  the  following  facts: 
Prior  to  1891  John  Druecker  was  the  owner  of  a  block  of 
land  known  as  block  2  in  Gardner  &  Knoke's  subdivision, 
bounded  on  the  west  by  North  Halsted  street  and  on  the 
east  by  North  Clark  street.  Owing  to  the  fact  that  North 
Clark  street  at  this  point  ran  from  north-west  to  south- 
east, the  north  line  of  lot  2  was  only  abeut  two-thirds  the 
length  of  the  south  line.  On  the  i6th  of  April,  1891,  John 
Druecker  executed  a  plat  of  block  2,  known  as  Hussander's 
subdivision  out  of  block  2  of  Gardner  &  Knoke's  subdivi- 
sion, excepting  one  hundred  feet  on  the  north  side  and  fifty 
feet  on  the  south  side,  each  of  the  excepted  strips  extending 
from  Halsted  on  the  west  to  North  Clark  street  on  the  east. 
The  plat  was  duly  recorded  on  April  17,  1891,  and  is  as 
follows : 


On  April  27,  1891,  John  Druecker  conveyed  lots  i  to 
14,  inclusive,  to  various  persons.    These  deeds  were  all  ac- 
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knowledged  on  the  same  day.  On  the  day  that  they  were 
executed  John  Druecker  executed  to  Arthur  F.  Hussander 
a  deed  to  the  south  fifty  feet,  commencing  at  Halsted  street 
on  the  west  and  running  east  to  the  west  line  of  the  strip 
marked  "alley"  on  the  plat,  being  the  south  fifty  feet  upon 
which  lots  7  to  14,  inclusive,  abut.  This  deed  to  Hussander 
was  made  upon  a  trust  which  is  declared  in  said  deed,  as 
follows :  "And  in  trust  further,  that  in  the  event  said  prop- 
erty hereby  conveyed,  or  any  portion  thereof,  is  condemned 
or  sold  for  a  public  street  or  alley,  to  receive  the  compensa- 
tion therefor  and  pay  over  the  same  to  the  persons  who  are 
now  owners  of  said  lots  one  (i)  to  fourteen  (14),  inclu- 
sive, in  Hussander's  subdivision  aforesaid,  giving  to  the 
said  owners  for  each  lot  one-fourteenth  of  the  net  proceeds 
of  said  property  after  paying  the  expenses  of  this  trust,  in- 
cluding all  taxes  and  assessments  that  may  be  levied  there- 
on and  paid  by  said  second  party  as  trustee,  aforesaid." 

On  April  28,  189 1,  John  Druecker  and  wife,  in  consid- 
eration of  $30,000,  conveyed  by  general  warranty  deed  lots 
15  to  22,  inclusive,  to  George  D.  McLaughlin.  It  will  be 
seen  by  reference  to  the  plat  that  these  lots  abut  on  North 
Clark  street  on  the  east  and  on  an  alley  on  the  west.  On  , 
the  same  day  that  this  deed  was  made  to  McLaughlin,  in 
consideration  of  $10,  he  conveyed  to  said  McLaughlin  that 
portion  of  the  south  fifty  feet  that  is  adjacent  to  and  south 
of  lot  15,  extending  from  North  Clark  street  west  to  the 
east  line  of  the  alley.  This  deed  was  a  general  warranty 
deed,  which  contained  the  following  clause:  "This  con- 
veyance is  made,  however,  upon  the  express  condition  that 
said  grantee  and  his  assigns  shall  keep  the  said  premises 
open  as  a  private  way  for  access  to  and  egress  from  all  the 
lots  in  Hussander's  subdivision  aforesaid,  for  the  use  of  the 
owners  and  occupants  thereof,  and  for  no  other  persons, 
forever,  or  until  the  same  shall  be  taken  or  condemned  by 
the  proper  authorities  for  a  public  street."  This  deed  em- 
braces the  land  in  controversy  in  this  suit,  and  the  sole 
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question  involved  is  whether  the  above  clause  should  be 
construed  as  a  condition  subsequent  or  as  a  covenant.  It 
will  be  observed  that  Druecker  still  retained  title  to  a  small 
piece  of  the  south  fifty  feet,  which  is  20.73  feet  wide, 
which  is  designated  on  the  plat  by  the  small,  oblong  piece, 
marked  "Tract  retained  by  Druecker."  In  1893  Druecker 
conveyed  this  remaining  piece  to  George  D.  McLaughlin  by 
general  warranty  deed,  for  the  consideration  of  $500,  which 
was  the  full  value  of  the  land  conveyed.  There  was  no  con- 
dition or  limitation  in  this  deed. 

It  will  be  observed  that  while  it  seems  to  have  been  con- 
templated by  John  Druecker  that  a  street  or  passageway 
would  necessarily  be  maintained  between  Halsted  and  North 
Clark  streets,  both  on  the  north  and  south  sides  of  his 
subdivision,  no  street  or  passageway  was  dedicated  by  the 
plat  on  either  side  to  the  public.  In  1891  the  city  of  Chi- 
cago instituted  a  condemnation  proceeding  for  the  purpose 
of  condemning  for  a  public  street  the  south  fifty  feet,  ex- 
tending from  North  Clark  street  to  Halsted  street.  The 
attempt  at  that  time  was  to  extend  Oakdale  avenue  in  a  di- 
rect line  from  Clark  street  to  Halsted,  Oakdale  avenue  hav- 
ing been  prior  to  that  time  opened  east  of  Clark  street  and 
west  of  Halsted.  This  condemnation  proceeding  was  de- 
feated through  the  opposition  of  McLaughlin.  Subsequently 
two  other  attempts  to  condemn  the  same  strip  of  land 
resulted  the  same  way.  In  August,  1899,  a  fourth  con- 
demnation proceeding  was  instituted  by  the  city  for  the 
purpose  of  condemning  the  north  half  of  the  south  fifty- 
foot  strip  and  twenty-five  feet  off  of  the  south  side  of  the 
platted  lots.  This  condemnation  proceeding  embraced  all 
of  lots  7  and  15  and  twenty-five  feet  off  of  the  south  end 
of  lots  8  to  14,  inclusive.  This  proceeding  was  successful, 
and  Oakdale  avenue  was  extended  from  North  Clark  to 
Halsted  street  of  the  width  of  fifty  feet,  and  has  been 
opened  and  used  as  a  public  street  for  the  last  four  years. 
The  effect  of  this  condemnation  proceeding  was  to  make 
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a  jog  in  Oakdale  avenue  of  twenty-five  feet  to  the  north. 
The  avenue  as  established  by  this  condemnation  is  not 
shown  on  the  plat,  but  it  is  easy  to  outline  it  by  taking  a 
straight  line  in  the  center  of  the  south  fifty  feet  from  Hal- 
sted  to  Clark  for  the  southern  boundary,  and  extending  the 
north  boundary  of  lot  15  west  until  it  intersects  the  north 
boundary  of  lot  7  for  the  north  boundary  of  the  avenue. 
When  Oakdale  avenue  was  thus  extended  through,  it  af- 
forded a  complete  and  satisfactory  outlet  on  the  south  for 
all  of  the  lots  in  the  subdivision.  The  condemnation  money 
arising  from  the  condemnation  of  the  north  half  of  the  fifty- 
foot  strip  was  paid  to  the  owners  of  the  several  lots  abut- 
ting or  facing  on  said  fifty-foot  strip  on  the  south.  Four 
thousand  dollars  was  paid  to  George  D.  McLaughlin  for 
the  twenty-five  feet  of  this  strip  taken  immediately  south  of 
lot  15,  and  the  money  for  the  remainder  of  the  strip  con- 
demned was  paid  to  the  owners  of  the  lots,  respectively, 
entitled  thereto.  After  the  opening  of  Oakdale  avenue  in 
pursuance  of  this  condemnation  proceeding  George  D.  Mc- 
Laughlin proceeded  to  appropriate  to  his  own  private  use 
the  south  half  of  that  portion  of  the  south  fifty  feet  south 
of  lot  15  which  was  not  embraced  in  the  condemnation  pro- 
ceeding. A  sidewalk  was  built  along  the  north  boundary 
of  this  twenty-five  feet,  and  other  acts  were  performed 
clearly  evincing  an  intention  on  the  part  of  said  McLaugh- 
lin not  to  maintain  the  south  twenty-five  feet  open  as  a 
private  way,  according  to  the  requirements  of  the  clause  in 
the  deed  above  set  out.  After  these  acts  were  committed  by 
George  D.  McLaughlin,  William  J.  Druecker  and  his  sis- 
ter, Agnes  M.  Witzel,  children  and  only  surviving  heirs  of 
John  Druecker,  who  died  in  1906,  relying  upon  the  clause 
in  the  deed  above  set  out  as  a  condition  subsequent,  de- 
clared a  forfeiture,  and  by  the  cross-bill  filed  herein  seek  to 
have  their  title  established. in  fee. 

McLaughlin  contends  ( i )  that  the  clause  in  the  deed  in 
question  should  be  construed  as  a  covenant;  and  (2)  if  the 
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clause  creates  a  condition  subsequent,  it  is  void  (a)  as  be- 
ing repugnant  to  the  fee  simple  estate  granted;  (&)  such 
condition  is  void,  as  being  unreasonable;  and  (c)  the  con- 
dition, if  any  there  be,  has  been  rendered  impossible  of  per- 
formance both  by  the  voluntary  act  of  the  grantor  and  the 
act  of  the  law. 

Henry  L.  Prescott,  (Albert  M.  Kales,  of  counsel,) 
for  ^pellant 

M.  Paul  No  yes,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

We  have  been  saved  much  labor  by  the  able  and  ex- 
haustive briefs  of  counsel.  They  have  each  accurately  lo- 
cated the  pivotal  question  involved  and  concentrated  their 
argument  upon  it. 

Chancellor  Kent  says:  "If  it  be  doubtful  whether  a 
clause  in  a  deed  be  a  covenant  or  a  condition  the  courts  will 
incline  against  the  latter  construction,  for  a  covenant  is  far 
preferable  to  the  tenant."  (4  Kent's  Com.  p.  132.)  This 
rule  is  recognized  in  our  State.  (Gallaher  v.  Herbert,  117 
111.  160.)  The  intention  of  the  party  to  the  instrtunent, 
when  clearly  ascertained,  is  of  controlling  efficacy,  though 
conditions  and  limitations  are  not  readily  to  be  raised  by 
mere  argument.  The  question  is  one  not  depending  so 
much  upon  artificial  rules  of  construction  as  upon  the  ap- 
plication of  good  sense  and  sound  equity  to  the  object  and 
spirit  of  the  contract.  (Post  v.  Weil,  115  N.  Y.  361; 
5  L.  R.  A.  422.)  The  absence  of  a  re-entry  clause,  while 
not  indispensable,  is  always  important  as  evidence  of  an  in- 
tention to  impose  a  condition  subsequent.  Such  a  clause 
may  make  certain  that  which  in  its  absence  is  left  open  to 
construction.  (Koch  v.  Streuter,  232  111.  594.)  The  in- 
tention is  to  be  determined  from  the  language  employed, 
when  read  in  the  light  of  the  context  of  the  instrument  and 
such  surrounding  circumstances  as  will  aid  the  court  in  ar- 
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riving  at  the  true  intent  and  meaning  of  the  parties.  Thus 
read,  to  our  minds  it  is  perfectly  apparent  John  Druecker 
never  contemplated  a  reversion  of  this  title  to  him  in  case 
the  strip  of  land  in  question  should  not  be  kept  open  for 
a  private  way.  The  reasonable  explanation  of  Druecker's 
action  is  found  in  the  natural  desire  that  he  had  to  facili- 
tate the  sale  and  enhance  the  value  of  the  lots  in  this  subdi- 
vision. He  did  not  dedicate  any  streets  on  either  side  of  the 
subdivision,  although  it  was  clearly  necessary  that  streets 
should  be  both  on  the  north  and  the  south.  If  he  had  dedi- 
cated the  streets  the  lot  owners  could  receive  nothing  from 
condemnation  proceedings.  By  the  method  he  adopted  he 
received  all  the  advantages  of  a  sale  of  lots  opening  upon 
a  public  outlet,  and  at  the  same  time  it  was  provided  by 
the  creation  of  a  trust  as  to  one  part  of  the  lots  and  by  the 
conveyance  in  question  as  to  the  others,  that  the  purchasers 
of  lots  would  receive  an  equitable  share  in  the  condem- 
nation money  arising  from  the  opening  of  a  street.  The 
subsequent  events  confirm  the  business  shrewdness  of  his 
scheme.  All  tlie  persons  to  whom  Druecker  sold  lots  in 
this  subdivision  received  their  pro  rata  share  of  the  dam- 
ages awarded  in  the  condemnation  proceeding  and  at  the 
same  time  have  Oakdale  avenue  located  and  opened  where 
it  is  most  beneficial  to  their  respective  lots.  John  Druecker 
could  have  no  possible  interest  in  keeping  the  strip  of  land 
in  question  open  as  a  private  way  after  he  had  sold  all  of 
the  lots  he  owned  in  this  subdivision.  The  clause  in  ques- 
tion was  clearly  inserted  in  the  deed  for  the  benefit  of  the 
owners  and  occupants  of  lots  in  Hussander's  subdivision. 
It  is  not  necessary  to  determine  in  this  proceeding  whether 
there  is  any  easement  or  servitude  imposed  on  the  land  in 
question  by  virtue  of  the  grant  and  covenant  which  might 
be  enforcible  by  the  owners  and  occupants  of  the  lots  for 
the  benefit  of  which  the  limitation  in  question  was  made, 
since  none  of  such  owners  or  occupants  are  here  asking  any 
relief.     We  think  that  the  clause  under  consideration  is  a 
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covenant  made  for  the  benefit  of  the  owners  and  occupants 
of  the  lots  in  this  subdivision,  and  that  cross-complainants 
have  no  interest  whatever  in  the  premises. 

Appellant's  contention  that  in  order  to  create  a  covenant 
obligatory  upon  the  grantee  in  a  deed  it  is  necessary  that 
the  grantee  should  sign  and  seal  the  instrument  is  not  the 
law  in  this  State.  (Sanitary  District  v.  Martin,  227  111. 
260.)  A  grantee  who  accepts  a  deed  with  a  covenant  im- 
posing duties  upon  him  is  as  much  bound  by  such  covenant 
as  though  he  had  signed  and  sealed  the  deed. 

Cross-complainants  have  no  interest  in  the  land  in  ques- 
tion, and  the  court  properly  sustained  the  demurrers  to  their 
cross-bill. 

The  decree  of  the  circuit  court  of  Cook  county  will  be 

^™^^-  Decree  affirmed. 


The  People  ex  rel.  City  of  Chicago,  Appellant,  vs.  The 
Illinois  Central  Railroad  Company,  Appellee. 

Opinion  Hied  June  18,  ipo8 — Rehearing  denied  October  7,  ipo8. 

1.  Railroads — section  8  of  Railroad  act  is  a  proper  police  regu- 
lotion.  Section  8  of  the  Railroad  act,  which  requires  railroad  com- 
panies to  construct  and  maintain  crossings,  and  approaches  thereto, 
so  that  they  shall  be  at  all  times  safe  as  to  persons  and  property, 
applies  to  aJl  railroads,  whether  built  before  or  after  the  passage  of 
the  act;  and  its  enforcement  in  proper  cases  does  not  violate  the 
provisions  of  the  constitution  against  impairing  contracts  or  taking 
private  property  without  compensation. 

2.  Same — section  8  of  Railroad  act  does  not  require  railroad  to 
maintain  the  pavement  of  sub-way.  Section  8  of  the  Railroad  act, 
requiring  railroad  companies  to  construct  and  maintain  crossings, 
and  the  approaches  thereto,  so  that  they  shall  at  all  times  be  safe 
for  persons  and  property,  does  not  apply  to  a  sub-way  crossing  in  a 
street  established  after  the  road  was  constructed,  to  the  extent  of 
requiring  a  railroad  company,  after  it  has  once  paved  the  roadway 
of  the  sub-way  and  its  approaches,  to  maintain  such  pavement  in 
good  repair. 
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3.  SamiS — when  railroad  company  cannot  be  required  to  re-pave 
viaduct  roadway.  Neither  section  10  of  the  charter  of  the  Illinois 
Central  Railroad  Company,  requiring  intersected  roads  to  be  so  re- 
stored as  not  to  impair  their  usefulness,  nor  section  8  of  the  act 
relating  to  the  fencing  and  operation  of  railroads,  requires  the  com- 
pany to  re-construct  the  pavement  and  sidewalks  of  a  sub-way  and 
its  approaches,  in  a  street  established  after  the  road  was  constructed, 
after  the  pavement  and  sidewalks  which  it  constructed  when  the 
sub-way  was  made,  become  worn  out 

4.  Same — charter  of  the  Illinois  Central  Railroad  Company  is  a 
contract.  The  charter  of  the  Illinois  Central  Railroad  Company  is 
a  contract  between  it  and  the  State  and  is  entitled  to  the  same  ob- 
servance as  a  contract  between  individuals,  but,  like  all  other  con- 
tractSy  it  is  subject  to  the  power  of  the  State,  in  the  exercise  of  its 
police  powers,  to  enact  such  laws  as  may  be  necessary  to  protect 
the  health,  comfort  and  welfare  of  the  public  and  to  provide  for  the 
safety  of  persons  and  property. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKwooD  Honore,  Judge,  presiding. 

This  suit  was  begun  by  appellant,  the  city  of  Chicago, 
filing  a  petition  praying  a  writ  of  mandamus  against  appel- 
lee, the  Illinois  Central  Railroad  Company,  ordering  and 
directing  said  railroad  company  to  re-construct  the  pave- 
ment and  repair  the  sidewalks  at  the  sub-way  crossing  of 
said  railroad  and  Sixty-third  street,  in  the  city  of  Chicago. 
At  the  time  the  Illinois  Central  Railroad  Company  was 
constructed  there  was  no  Sixty-third  street  and  no  cross- 
ing at  the  place  where  it  is  now  located.  Said  street  was 
created  in  1868  as  one  of  the  streets  of  what  was  then  the 
village  of  Hyde  Park.  In  1889  the  village  of  Hyde  Park 
was  annexed  to  and  became  a  part  of  the  city  of  Chicago 
and  Sixty-third  street  became  one  of  the  streets  of  said 
city.  From  the  time  said  street  was  opened  it  crossed  the 
tracks  of  the  railway  company  at  grade,  until  the  tracks  of 
said  company  were  elevated  in  obedience  to  an  ordinance 
adopted  by  the  city  council  of  the  city  of  Chicago  in  1892. 
Said  ordinance  required  Sixty-third  street  to  be  carried 
under  the  tracks  of  said  railroad  and  a  clear  space  left  of 
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twelve  and  one-half  feet  between  the  surface  of  the  road- 
way and  the  superstructure  of  the  railroad  carried  over  it. 
In  order  to  provide  this  clear  space  it  became  necessary,  and 
the  ordinance  authorized,  that  the  surface  of  the  street  be 
depressed  or  lowered  about  five  feet  where  it  passed  under 
the  railroad  tracks.  This  also  required  the  roadway  of  the 
street  to  be  inclined  from  the  level  or  grade  of  the  street 
as  it  then  existed  to  the  level  of  the  roadway  under  the 
tracks,  so  as  to  afford  proper  approaches  to  the  crossing 
under  the  railroad.  Section  5  of  the  ordinance  reads  as 
follows:  "The  cost  of  constructing  suitable  approaches  to 
the  depressed  streets  under  the  railroad  tracks,  and  of  pav- 
ing the  streets  under  the  railroad  tracks  and  the  approaches 
thereto,  and  constructing  suitable  sidewalks  and  providing 
for  water  pipes  and  drainage  in  said  depressed  streets,  shall 
be  paid  by  the  railroad  company,  the  work  to  be  done  in 
accordance  with  plans  approved  by  the  commissioner  of 
public  works  and  under  his  direction."  In  pursuance  of 
the  ordinance  appellee  elevated  its  tracks  over  Sixty-third 
street,  restored  and  paved  the  street,  provided  for  drainage 
of  the  sub-way  and  constructed  sidewalks.  The  petition 
avers  that  from  constant  use,  natural  deterioration  and  de- 
cay, the  pavement  in  the  sub-way  and  of  the  east  approach 
thereto  has  become  so  worn,  broken  and  unsafe  as  to  re- 
quire immediate  re-construction;  also,  that  the  sidewalks 
have  become  so  worn  and  broken  as  to  be  unsafe  for  public 
travel  and  the  public  convenience  and  safety  require  that 
they  be  repaired.  The  petition  further  avers  that  appellant 
repeatedly  notified  appellee  of  the  condition  of  the  pave- 
ment and  sidewalks  and  demanded  that  it  re-construct  the 
pavement  and  repair  the  sidewalks,  but  that  appellee  refused 
to  do  so ;  that  on  the  28th  of  October,  1907,  the  city  coun- 
cil of  said  city  of  Chicago  passed  an  ordinance  requiring 
appellee  to  re-construct  the  pavement  and  repair  the  side- 
walks, and  afterw^ds  again  demanded  of  appellee  that  it 
re-construct  said  pavement  and  sidewalks  in  accordance 
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with  the  specifications  contained  in  the  ordinance,  but  ap- 
pellee again  refused  to  do  so;  that  thereupon  the  petition 
in  this  case  was  filed  by  the  city  of  Chicago  praying  a  writ 
of  mandamus  directed  to  appellee,  commanding  it  forthwith 
to  re-construct  the  pavement  in  the  sub-way  and  the  east 
approach  thereto  and  to  repair  the  sidewalks,  in  accordance 
with  the  plans  and  specifications  contained  in  the  ordinance 
adopted  October  28,  1907. 

Appellee  filed  a  general  and  special  demurrer  to  the  pe- 
tition. The  special  causes  of  demurrer  were:  First,  the 
ordinance  imder  which  it  is  sought  to  compel  appellee  to 
re-construct  the  pavement  and  repair  the  sidewalks  is  in 
conflict  with  section  14  of  article  2  of  the  constitution  of 
the  State  of  Illinois  and  of  clause  i  of  section  10,  article  i, 
of  the  constitution  of  the  United  States,  in  that.it  is  an  at- 
tempt to  impair  the  obligation  of  a  contract;  second,  said 
ordinance  is  in  violation  of  section  2  of  article  2  of  the 
constitution  of  the  State  of  Illinois  and  of  section  i  of 
article  14  of  the  amendments  to  the  constitution  of  the 
United  States,  in  that  it  would  deprive  appellee  of  its  prop- 
erty without  due  process  of  law;  third,  said  ordinance  is 
in  violation  of  section  13  of  article  2  of  the  constitution 
of  the  State  of  Illinois,  in  that  it  proposes  to  take  private 
property  for  public  use  without  just  compensation ;  fourth, 
said  ordinance  is  in  violation  of  section  i  of  article  14  of 
the  amendments  to  the  constitution  of  the  United  States, 
in  that  it  would  deny  appellee  the  equal  protection  of  the 
laws.  The  circuit  court  sustained  the  demurrer  and  en- 
tered judgment  dismissing  the  petition.  From  that  judg- 
ment the  city  of  Chicago  has  prosecuted  this  appeal. 

Edward  J.  Brundage,  Corporation  Counsel,  Edwin  H. 
Cassew,  and  Emil  C.  Wetten,  for  appellant. 

John  G.  Drennan,  (J.  M.  Dickinson,  of  counsel,) 
for  appellee. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  elevation  of  appellee's  tracks  rendered  necessary 
tearing  up  the  pavement  and  sidewalks  and  lowering  the 
surface  of  the  street  under  the  tracks  for  a  sufficient  dis- 
tance on  each  side  to  provide  proper  and  suitable  ap- 
proaches to  the  sub-way.  All  this  was  done  by  appellee  at 
its  own  expense.  Appellant  contends  that  it  is  appellee's 
duty  to  forever  maintain  and  keep  in  repair  said  street  and 
sidewalks ;  that  the  ordinance  requiring  it  to  do  this  is  not 
in  violation  of  the  charter  provisions  of  appellee,  and  is  a 
valid  exercise  of  the  police  powers  of  the  city  of  Chicago 
under  its  charter  and  under  section  8  of  "An  act  in  rela- 
tion to  fencing  and  operating  railroads,"  approved  March 
31,  1874,  in  force  July  1,  1874. 

The  law  is  well  settled  by  decisions  of  this  court  that 
said  section  8,  and  other  sections  of  the  same  act,  are  po- 
lice regulations,  and  apply  to  railroads  built  before  as  well 
as  after  the  adoption  of  said  act,  and  its  enforcement  in 
cases  to  which  it  is  applicable  does  not  violate  the  con- 
stitutional provisions  against  taking  property  without  due 
process  of  law,  or  taking  private  property  without  just  com- 
pensation, or  against  impairing  the  obligation  of  contracts. 
(Chicago  and  Northwestern  Railway  Co.  v.  City  of  Chi- 
cago, 140  111.  309 ;  Illinois  Central  Railroad  Co.  v.  Willen- 
borg,  117  id.  203.)  If  it  be  determined  that  section  8  is 
applicable  to  the  facts  in  this  case  the  appellant's  position 
would  be  correct. 

Section  10  of  appellee's  charter  provides  that  "said  cor- 
poration may  construct  their  said  road  and  branches  over 
or  across  any  stream  of  water,  water-course,  road,  high- 
way, railroad  or  canal  which  the  route  of  the  road  shall 
intersect,  but  the  corporation  shall  restore  the  stream  or 
water-course,  road  or  highway  thus  intersected  to  its  for- 
mer state  or  in  a  sufficient  manner  not  to  have  impaired  its 
usefulness.    Whenever  the  track  of  said  railroad  shall  cross 
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a  road  or  highway,  such  road  or  highway  may  be  carried 
under  or  over  said  track,  as  may  be  found  most  expedient," 

The  charter  of  appellee  constitutes  a  contract  between 
it  and  the  State  and  is  entitled  to  the  same  observance  as  a 
contract  between  natural  persons.  (Illinois  Central  Rail- 
road Co.  V.  People  J  95  111.  313;  Illinois  Central  Railroad 
Co.  V.  City  of  Bloomington,  76  id.  447 ;  People  v.  Ketchum, 
72  id.  212.)  It  is  well  understood,  of  course,  that  this  con- 
tract, like  all  others,  is  subject  to  the  power  of  the  State, 
in  the  exercise  of  its  police  powers,  to  pass  such  laws  as 
may  be  necessary  to  protect  the  health  and  provide  for  the 
safety  of  persons  and  property.  In  order,  therefore,  to  ren- 
der appellee  liable  to  re-construct  the  pavement  and  repair 
the  sidewalks  in  question,  it  must  appear  either  that  this 
was  made  its  duty  by  the  terms  of  its  charter  or  by  a  law 
passed  by  the  State  in  the  exercise  of  its  police  powers. 

The  charter  of  appellee  contains  no  provision  making  it 
the  duty  of  the  railroad  company  to  maintain  a  street  or 
highway  intersected  by  it.  It  is  made  the  duty  of  the  cor- 
poration to  restore  the  road  or  highway  to  its  former  state 
or  in  a  sufficient  manner  not  to  have  iinpaired  its  usefulness, 
and  while  we  have  no  doubt  of  the  right  of  the  State,  in 
the  exercise  of  its  legitimate  police  powers  for  the  protec- 
tion and  safety  of  persons  and  property  crossing  the  railroad 
track,  to  require  the  corporation  to  do  anything  reasonably 
necessary  for  the  accomplishment  of  that  object,  no  other 
object  or  purpose  would  justify  the  State  in  adding  this 
additional  burden  to  the  provisions  of  the  contract  between 
it  and  the  corporation.  In  Tozvn  of  Lake  View  v.  Rose  Hill 
Cemetery  Co.  70  111.  191,  it  was  said  the  police  power  of 
the  State  is  co-extensive  with  self-protection,  and  is  not 
inaptly  termed  "the  law  of  overruling  necessity  j"  and  it 
was  there  further  said  that  it  is  "that  inherent  and  plenary 
power  in  the  State  which  enables  it  to  prohibit  all  things 
hurtful  to  the  comfort,  safety  and  welfare  of  society."  In 
City  of  Bloomington  v.  Illinois  Central  Railroad  Co.  154 
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111.  539,  speaking  of  the  objects  and  purposes  sought  to  be 
accomplished  by  the  legislature  by  section  8,  this  court  said 
(p.  544)  :  "Safety  of  persons  and  property  is  the  object 
of  the  requirement.  The  grading  of  the  approaches  and  the 
planking  between  the  rails  and  tracks  make  it  possible  for 
men  and  teams  to  cross  easily  and  quickly,  and  thus  avoid 
collision  with  passing  trains,  thereby  insuring  their  own 
safety  and  the  safety  of  the  persons  and  property  upon  the 
train."  Here  the  street  in  question  did  not  cross  the  rail- 
road tracks  but  passed  under  them.  Appellee  is  required 
to  maintain  its  structures  supporting  the  tracks  in  such  con- 
dition as  to  render  it  safe  for  persons  and  property  passing 
underneath  them,  but  nothing  it  could  do  in  the  way  of 
maintaining  and  re-paving  the  streets  would  afford  any  pro- 
tection from  trains  to  persons  or  property  passing  under- 
neath its  tracks.  It  is  not  denied  that  when  the  appellee 
elevated  its  tracks  it  restored  the  streets  and  sidewalks  to 
proper  condition,  and  in  our  opinion  its  duty  ended  there. 
The  future  maintenance  of  the  streets  was  not  imposed 
upon  the  corporation  by  its  charter  nor  by  any  law  passed 
in  the  exercise  of  the  police  powers  of  the  State.  In  Ruh- 
strat  V.  People,  185  111.  133,  it  was  said  the  police  power 
is  limited  to  the  enactment  of  laws  demanded  for  the  pub- 
lic health,  comfort,  safety  or  welfare  of  society. 

In  Blmichard  v.  Lake  Shore  and  Michigan  Southern  Ry, 
Co,  126  111.  416,  and  Cleveland,  Cincinnati,  Chicago  and 
St,  Louis  Railway  Co,  v.  H albert,  179  id.  196,  it  was  held 
that  the  statute  requiring  a  bell  to  be  rung  for  eighty  rods 
before  reaching  a  crossing  had  no  application  to  a  crossing 
under  a  viaduct,  where  the  travel  over  the  tracks  was  upon 
the  elevated  structure  and  out  of  the  way  of  the  trains 
passing  over  the  tracks.  In  the  last  mentioned  case  it  was 
said  (p.  202)  :  "The  statute  being  applicable  to  crossings 
of  streets  and  railroad  tracks,  it  would  follow,  if  its  appli- 
cation is  not  properly  restricted  to  crossings  having  a  com- 
mon grade,  that  trains  operated  upon  tracks  elevated  above 

Digitized  by  LjOOQIC 


Oct '08.]  The  People  v.  L  C.  R.  R.  Co.  881 

or  depressed  below  the  level  of  the  streets  in  cities,  where 
the  trains  are  perhaps  at  all  times  within  much  less  than 
eighty  rods  of  a  crossing,  would  be  required  to  keep  the 
whistle  blowing  or  the  bell  ringing  continuously,  to  the  great 
annoyance  of  the  public,  amounting  practically  to  a  nuisance. 
It  is  not  indispensable  to  the  protection  of  the  persons  and 
property  of  those  passing  along  a  highway  with  intent  to 
cross  the  track  of  a  railroad  which  crosses  the  highway 
either  so  far  above  or  so  far  below  the  level  of  the  high- 
way as  that  there  is  no  danger  a  collision  will  occur,  the 
statute  should  be  given  the  construction  given  it  by  the 
trial  court,  for,  as  we  have  seen,  in  the  entire  absence  of 
any  statutory  regulation  the  law  requires  companies  oper- 
ating railroad  trains  shall  adopt  every  precaution  which 
common  prudence  would  dictate  to  be  necessary,  under  the 
particular  circumstances  of  the  occasion,  to  notify  persons 
about  to  proceed  along  the  highway  on,  over  or  under  the 
track  of  the  railroad,  that  a  train  is  approaching  the  place 
of  crossing.  In  the  case  at  bar  the  highway  at  the  place  of 
crossing  consisted  of  a  bridge  so  far  above  the  track  of 
the  road  as  to  preclude  all  danger  of  collision.  Whether 
notice  of  the  approach  of  the  train  was  given  by  ringing 
the  bell  or  sounding  the  whistle  of  the  locomotive  was 
proper  for  consideration,  together  with  other  facts  and  cir- 
cumstances appearing  in  the  proof  as  bearing  upon  the 
question  of  fact  whether  such  notice  of  the  approach  of 
the  train  had  been  given  as  ordinary  prudence  and  due  re- 
gard for  the  safety  of  the  citizen  demanded;  but  it  was 
not  true,  as  a  matter  of  law,  that  it  was  the  statutory  duty 
of  the  company  to  cause  the  'bell  of  the  locomotive  to  be 
rung  or  its  whistle  to  be  sounded  from  a  point  when  the 
same  (the  locomotive)  was  eighty  rods  distant  from  said 
highway  and  until  the  crossing  was  reached,'  as  the  court 
advised  the  jury  by  the  instructions."  The  requirement 
that  the  bell  be  rung  or  the  whistle  sounded  in  approaching 
a  crossing  is  a  police  requirement  of  the  same  character  as 

Digitized  by  LjOOQIC 


882  ■     The  People  v.  I.  C.  R.  R.  Co.  [2K  DL 

the  requirement  of  section  8  as  to  crossings,  and  if  the 
former  has  no  application  to  crossings  where  the  travel  is 
over  or  under  the  railroad  tracks,  we  cannot  see  how  the 
latter  could  have  such  application. 

Much  reliance  is  placed  upon  State  v.  St.  Paid,  Minne- 
apolis and  Manitoba  Railway  Co,  98  Minn.  380,  where  the 
Supreme  Court  of  Minnesota  held  the  railroad  company 
was  liable  to  construct  and  maintain  a  bridge  over  its  tracks 
in  the  city  of  Minneapolis.  We  do  not  regard  that  case  as 
determining  the  questions  involved  in  this  case. 

In  Illinois  Central  Railroad  Co,  v.  City  of  Bloomington, 
supra,  tlie  city  laid  out  a  street  within  its  corporate  limits 
across  the  right  of  way  of  the  railroad  company.  That 
case  arose  prior  to  the  passage  of  section  8  in  its  present 
form.  At  that  time  the  statute  required  railroad  corpora- 
tions to  construct  and  maintain  the  crossings  of  public  high- 
ways outside  the  corporate  limits  of  cities  and  villages. 
The  city  of  Bloomington  by  ordinance  directed  the  railroad 
company  to  construct  the  crossing  and  approaches  thereto. 
The  railroad  company  refused  to  do  so  and  the  work  was 
done  by  the  city  and  suit  brought  to  recover  the  costs  there- 
of. The  city  of  Bloomington  relied  upon  its  charter  au- 
thorizing it  by  ordinance  to  require  railroad  companies  to 
construct  and  keep  in  repair  suitable  crossings  at  the  inter- 
sections of  their  roads  with  the  streets.  It  was  held  that  to 
require  the  railroad  company  to  comply  with  the  ordinance 
would  be  placing  an  additional  burden  upon  it,  and  that  the 
ordinance  therefore  was  in  violation  of  the  constitution. 

In  our  opinion  the  ordinance  adopted  by  the  city  of 
Chicago  was  invalid,  and  said  city  had  no  authority,  either 
under  section  8  of  the  statute  referred  to  or  the  provisions 
of  its  charter,  to  require  appellee  to  re-pave  the  street,  and 
the  court  correctly  sustained  the  demurrer  and  dismissed 
the  petition. 

The  judgment  is  therefore  affirmed. 

Judgment  aMrmed, 
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W11.LIAM  J.  KiNSER,  Appellee,  vs.  Robert  E.  M.  Cowie 
et  al.  Appellants. 

Opinion  filed  June  18,  ipo8 — Rehearing  denied  October  8,  ipo8. 

Contracts — when  purchaser  of  shares  of  stock  may  rescind  con- 
tract and  recover  purchase  money,  A  purchaser  of  shares  of  stock 
in  a  corporation  may  rescind  the  contract  and  recover  the  purchase 
money  from  the  vendor  where  the  vendor  refuses  to  deliver  the 
stock  certificate  as  agreed;  and  this  is  true  whether  the  title  to  the 
stock  passed  to  the  purchaser  without  delivery  of  certificate,  or  not. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judge,  presiding. 

Zeisler,  Parson  &  Friedman,  for  appellants. 

John  A.  Bloomingston,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Appellee,  William  J.  Kinser,  purchased  of  appellants, 
Robert  E.  M.  Cowie,  Charles  H.  Bohanon  and  Oscar  J. 
Friedman,  forty-one  shares  of  the  stock  of  the  Porter  Coin- 
ometer  Company  for  $1250.  He  gave  Cowie  a  check  for 
$600  and  received  the  follov^ing  receipt: 

'^Chicago,  Illinois,  November  10,  1902, 
"Received  of  Mr.  William  J.  Kinser,  of  the  city  of  Chicago, 
Illinois,  the  sum  of  $600,  being  part  payment  of  a  total  of  $1250, 
the  balance  of  which  is  to  be  paid  on  or  before  January  10, 1903, 
in  consideration  of  which  we  are  to  turn  over  to  said  William 
J.  Kinser  forty-one  shares  of  the  capital  stock  of  the  Porter 
Coinometer  Company,  which  is  capitalized  for  $25,000. 

Robert  E.  M.  Cowie, 

for  Robert  E.  M.  Cowie, 
Charles  H.  Bohanon, 
O.  J.  Friedman, 
Owners  of  167  shares  of  the  Porter  Coinometer  Company." 

On  January  10,  1903,  Kinser  paid  $600  of  the  balance 
and  on  February  14  the  remainder.    On  January  16,  1903, 
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Cowie  acknowledged  receipt  of  the  $600,  and  stated  that 
the  stock  would  be  transferred  to  Kinser  as  soon  as  Bo- 
hanon  returned  from  Mexico.  The  stock  was  never  trans- 
ferred to  Kinser  on  the  books  of  the  company  and  no 
certificate  was  ever  delivered  to  him,  though  he  frequently 
demanded  it.  On  December  23,  1904,  Kinser  began  this 
action  of  assumpsit  to  recover  the  money  paid,  and  recov- 
ered a  judgment  for  $1348.90,  which  has  been  affirmed  by 
the  Appellate  Court.  To  reverse  this  judgment  of  affirm- 
ance a  further  appeal  is  now  prosecuted  to  this  court. 

The  appellants'  contention  in  the  court  below  wjls  that 
the  title  to  the  stock  passed  to  the  appellee  whether  the  cer- 
tificates were  ever  delivered  to  him  or  not,  and  they  asked 
the  court  to  give  to  the  jury  the  following  instructions,  the 
refusal  of  which  is  the  only  error  alleged  and  argued  by 
them : 

4.  "The  court  instructs  you  that  certificates  of  stock 
are  merely  evidence  of  title.  The  title  to  the  forty-one 
shares  of  capital  stock  of  the  Porter  Coinometer  Company, 
which  is  the  subject  at  controversy  in  this  case,  may  have 
passed  notwithstanding  the  fact  that  certificates  of  the  said 
stock  were  never  issued  to  the  plaintiff.  You  are  to  de- 
termine whether  title  to  said  stock  passed,  and  in  determin- 
ing this  question  you  are  to  consider  whether  the  pfaintiff 
regarded  himself  as  the  owner  of  said  stock,  whether  the 
defendants  regarded  him  as  the  owner  of  said  stock,  and 
whether  the  plaintiflf,  Kinser's,  acts  in  regard  to  the  Porter 
Coinometer  Company  were  consistent  or  not  with  the  own- 
ership of  shares  of  stock  of  the  Porter  Coinometer  Com- 
pany. If  his  conduct  was  that  of  the  possessor  of  stock 
then  you  may  find  that  the  title*  passed,  and  if  you  find  that 
title  did  pass  to  the  forty-one  shares  of  stock,  then  you 
should  find  the  issues  for  the  defendants. 

5.  "The  court  instructs  you  that  your  decision  in  this 
case  should  depend  upon  the  fact  whether  the  defendants 
gave  title  to  the  plaintiff  to  forty-one  shares  of  the  capital 
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stock  of  the  Porter  Coinometer  Company.  If  you  find, 
fronv  the  evidence,  that  title  did  not  pass  then  your  verdict 
should  be  for  the  plaintiff,  but  if  you  find,  from  the  evi- 
dence, that  the  title  did  pass  to  the  forty-one  shares  of  stock 
then  you  should  bring  in  a  verdict  in  favor  of  the  defend- 
ants. Certificates  of  stock  are  merely  evidence  of  title  and 
do  not  themselves  constitute  title.  It  is  not  necessary,  in 
order  for  the  defendants  to  have  given  title  to  the  plaintiflf 
of  the  forty-one  shares  of  capital  stock  of  the  Porter  Coin- 
ometer Company,  to  have  delivered  the  certificate  or  certifi- 
cates for  forty-one  shares  of  the  capital  stock  of  the  Porter 
Coinometer  Company.  Title  may  have  passed  irrespective 
of  whether  stock  certificate  or  certificates  were  delivered  to 
the  plaintiflf,  and  whether  title  passed  is  to  be  determined 
from  all  the  evidence  introduced  in  this  case.  In  deter- 
mining this  question  the  acts  of  both  plaintiff  and  defend- 
ants in  regard  to  their  dealings  with  the  Porter  Coinometer 
Company  should  be  considered,  and  especially  all  those  acts 
of  the-plaintiff  whereby  he  regarded  himself  as  the  owner 
of  the  said  forty-one  shares  of  stock,  and  wherein  he  par- 
ticipated in  the  conduct  of  the  affairs  and  negotiations  and 
transactions  in  which  the  Porter  Coinometer  Company  was 
interested." 

These  instructions  were  properly  refused.  The  ques- 
tion whether  title  to  the  stock  passed  without  delivery  of 
the  certificates  was  immaterial.  The  claim  of  the  plaintiff 
was  that  he  had  bought  the  stock  of  the  defendants  and  had 
a  right  to  the  evidence  of  his  title,  which  the  defendants 
wrongfully  refused  to  deliver  to  him,  and  that  having  de- 
manded the  certificates  which  they  had  agreed  to  turn  over 
to  him,  upon  their  refusal  he  .had  a  right  to  rescind  the  con- 
tract and  recover  the  purchase  price  which  he  had  paid.  It 
is  no  defense  to  such  a  claim  that  he  had  the  title  to  the 
stock.  The  title  to  the  stock  was  of  no  value  if  he  had  no 
evidence  of  it.  The  only  evidence  the  corporation  would 
recognize  or  was  bound  to  recognize  was  the  certificates. 
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The  plaintiff  could  have  no  standing  with  the  corporation  as 
a  stockholder  and  could  not  compel  a  transfer  of  the  stock 
on  the  books  of  the  corporation  to  himself  as  a  purchaser 
without  the  certificates.  As  a  purchaser  of  the  stock  he  was 
entitled  to  the  certificates,  and  if  their  delivery  was  refused, 
to  have  the  money  paid  refunded  to  him.  Appellants  claim 
that  it  was  agreed  at  the  time  of  the  sale  that  no  stock 
should  be  issued  until  a  re-organization  of  the  company  was 
had,  with  an  increased  capital.  The  instructions  are  not, 
however,  based  upon  any  such  hypothesis. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  afRnned. 


John  H.  Schwerdt,  Appellee,  vs.  John  C.  Schwerdt, 

Appellant. 

Opinion  Med  June  i8,  ipoS — Rehearing  denied  October  8,  ipoS, 

1.  Contracts — when  contract  for  support  of  parent  is  without 
consideration.  An  agreement  between  father  and  son  that  the  son 
should  take  out  an  insurance  policy  on  the  life  of  his  mother  and 
apply  the  proceeds  toward  the  support  of  the  father  if  the  latter 
survived  the  mother,  does  not  vest  in  the  son  an  insurable  interest 
in  his  mother's  life  nor  deprive  the  father  of  his  insurable  interest, 
and  affords  no  consideration  for  an  undertaking  by  the  son  to  con- 
tribute to  his  father's  support,  even  though  the  son  took  out  the 
policy  and  collected  the  proceeds. 

2.  Same — when  statutory  liability  of  son  to  support  parent  is 
not  a  consideration.  The  statutory  liability  of  a  son  to  support  an 
indigent  parent  cannot  be  relied  upon  as  affording  consideration  for 
an  agreement  by  the  son  to  contribute  to  the  father's  support,  where 
it  affirmatively  appears  from  the  declaration  in  the  father's  suit  up- 
on the  agreement  that  such  was  not  the  consideration  for  the  under- 
taking, and  where  it  does  not  appear  from  the  declaration  that  the 
father  was  a  poor  person  or  pauper  when  the  agreement  was  made 

3.  Samb — moral  obligation  is  insufficient  unless  it  was  at  one 
time  a  legal  duty.  The  only  moral  obligation  which  will  afford  con- 
sideration for  a  promise  is  one  which  has  at  some  time  been  a 
legal  duty. 
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Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Lake  county;  the  Hon.  A.  H.  Frost,  Judge,  presiding. 

This  is  an  appeal  by  John  C.  Schwerdt  from  a  judgment 
of  the  Appellate  Court  for  the  Second  District  affirming  a 
judgment  for  costs  recovered  by  John  H.  Schwerdt,  appel- 
lee, against  appellant,  in  the  circuit  court  of  Lake  county, 
and  affirming  an  order  of  that  court  sustaining  a  general 
demurrer  filed  by  appellee  to  appellant's  declaration.  The 
amount  involved  in  this  controversy  is  less  than  $1000,  and 
appellant  has  been  granted  a  certificate  of  importance  by 
the  Appellate  Court. 

The  declaration  alleges  that  on  April  4,  1892,  at  the 
city  of  Chicago,  Illinois,  appellee,  for  a  valuable  considera- 
tion, executed  and  delivered  to  appellant,  in  lieu  of  a  former 
agreement  dated  November  18,  1889,  of  similar  import,  the 
following  promises  in  writing,  which  appellant  then  and 
there  accepted  and  is  still  the  owner  and  holder  thereof. 
Said  agreement  in  writing  is  as  follows,  to-wit : 

"It  is  hereby  agreed  between  J.  C.  Schwerdt  and  John  H. 
Schwerdt  that  this  agreement  is  to  take  the  place  of  other  agree- 
ments heretofore  made.  It  is  agreed  by  and  between  the  above  par- 
ties that  the  said  John  H.  Schwerdt  shall  pay  to  the  said  J.  C. 
Schwerdt,  father  of  said  John  H.  Schwerdt,  one  dollar  and  fifty 
cents  ($1.50)  per  week  as  his  share  towards  his  father's  support. 
It  is  further  agreed  that  the  said  John  H.  Schwerdt  shall  pay  all 
doctor's  bills  which  may  be  incurred  by  the  said  J.  C.  Schwerdt  in 
case  the  latter  should  need  medical  services.  It  is  further  agreed 
that  the  said  John  H.  Schwerdt  shall  pay  all  the  necessary  funeral 
expenses  of  the  said  J.  C.  Schwerdt.  It  is  further  agreed  that  the 
said  John  H.  Schwerdt  shall  pay,  on  the  day  and  date  of  this 
agreement,  fifty-eight  dollars  ($58)  and  fifty  cents,  that  amount 
being  one  dollar  and  fifty  cents  per  week  for  nine  months  past. 

"Dated  Chicago,  April  4,  1892.  j^^^  ^  Schwerdt." 

The  declaration  further  alleges  that  appellee  did  fully 
comply  with  said  agreement  as  to  payments  until  July  13, 
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1900,  since  which  time  he  has  wholly  failed  and  neglected 
to  comply  therewith,  though  often  requested  to  do  so  by 
appellant ;  that  by  reason  of  the  said  default  of  appellee  in 
meeting  the  terms  of  said  agreement  there  is  due  and  owing 
thereon  to  appellant  payments  at  $1.50  per  week  from 
July  13,  1900,  medical  attendance  and  medicine  and  nec- 
essaries of  the  reasonable  value  of  $765  in  the  aggregate, 
which  appellant  was  compelled  to  incur  by  reason  of  the 
total  neglect  of  appellee  to  comply  with  his  said  agreement. 
The  declaration  then  continues:  "Plaintiff  avers  that  he 
is  the  father  of  said  defendant  and  is  of  great  age,  to-wit, 
about  eighty-five  years,  is  in  feeble  health  and  utterly  des- 
titute of  all  property  except  said  agreement  for  support 
with  his  said  son;  that  by  reason  of  the  failure  of  said  de- 
fendant to  comply  with  said  agreement  plaintiff  has  been 
cared  for  and  provided  for  by  the  kindness  and  generosity 
of  his  grandson,  Henry  Detleff,  of  Chicago,  Illinois,  and  is 
now  so  cared  for  by  said  Detleff  and  his  wife.  Plaintiff 
alleges  that  the  consideration  for  said  agreement  and  the 
prior  agreement  herein  referred  to  was  a  mutual  agreement 
between  plaintiff  and  defendant  that  was  entered  into  about 
fifteen  years  prior  to  this  action,  that  said  defendant  should 
take  out  a  policy  of  life  insurance  on  the  life  of  the  wife 
of  plaintiff,  and  she  being  also  the  mother  of  defendant,  in 
the  sum  of  $5000,  which  sum,  when  collected,  if  plaintiff 
should  survive  his  said  wife,  should  be  used  towards  the 
support  of  plaintiff  during  the  remainder  of  the  life  of  the 
plaintiff ;  that  said  agreement  was  carried  out  by  the  tak- 
ing out  of  said  policy  of  insurance,  and  that  in  about  one 
year  thereafter  the  said  wife  died  and  the  said  defendant 
received  the  proceeds  of  the  said  policy,  the  exact  amount 
whereof  plaintiff  is  not  advised  but  believes  it  to  have  been 
about  $5000,  and  defendant  received  and  retained  for  his 
own  use  the  entire  sum  of  said  insurance;"  that  the  said 
sum  of  $765  is  due  to  plaintiff  and  is  wholly  unpaid,  where- 
fore, etc. 
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Appellee  interposed  a  general  demurrer,  which  was  sus- 
tained by  the  court.  Appellant  elected  to  stand  by  his  dec- 
laration and  prayed  an  appeal  to  the  Appellate  Court  for 
the  Second  District,  with  the  result  above  indicated.  It  is 
here  insisted  by  appellant  that  the  declaration  states  a  good 
cause  of  action. 

Edmund  H.  SmallEy,  for  appellant. 

Lauder,  King  &  Gage,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

The  circuit  court  and  the  Appellate  Court  regarded  the 
declaration  herein  as  obnoxious  to  a  demurrer,  for  the  rea- 
son that  it  appeared  upon  the  face  of  the  pleading  that  the 
undertaking  of  the  son  was  without  consideration.  The 
declaration  expressly  avers  that  the  consideration  for  the 
promises  of  the  son  was  a  mutual  agreement  entered  into 
between  father  and  son  about  fifteen  years  prior  to  the  be- 
ginning of  this  action.  This  agreement  provided  that  the 
son  should  take  out  a  policy  of  life  insurance  on  the  life 
of  his  mother,  the  proceeds  of  the  policy,  when  collected, 
in  case  the  father  survived  the  mother,  to  be  used  towards 
the  support  of  the  father  during  the  remainder  of  his  life, 
and  it  was  further  averred  that  the  agreement  in  reference 
to  the  policy  was  carried  out,  and  that  about  one  year  after 
its  issuance  the  mother  died  and  the  son  received  the  pro- 
ceeds of  that  policy  and  retained  the  same  for  his  own  use. 
The  father  and  son  agree  in  this  action  that  the  son  had  no 
insurable  interest  in  the  life  of  the  mother.  The  father  con- 
tends, however,  that  as  the  son  had  no  insurable  interest  in 
the  life  of  the  mother  and  that  as  the  father  had  an  insurable 
interest  in  her  life,  the  son,  by  the  agreement  in  reference 
to  the  policy,  received  from  the  father  a  valuable  insurable 
interest  in  the  life  of  the  mother,  which  was  a  sufficient 
consideration  for  the  agreement.    That  agreement  between 
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the  father  and  son  vested  no  insurable  interest  in  the  life 
of  the  mother  in  the  son,  and  left  in  the  father  all  the  in- 
surable interest  in  the  life  of  the  mother  that  he  had  before 
the  agreement  was  made.  Under  these  circtunstances  it  is 
apparent  that  the  agreement  between  the  father  and  son  as 
to  taking  the  insurance  policy  conferred  no  benefit  of  any 
character  upon  the  son  and  did  not  visit  any  injury  or  dis- 
advantage upon  the  father  or  fastea  any  liability  upon  him. 
That  agreement  did  not  aid  or  assist  the  son  in  securing  the 
policy,  and  the  father  did  not  forego  any  right  possessed 
by  him.  That  agreement,  therefore,  afforded  no  considera- 
tion for  the  undertaking  of  the  son  upon  which  this  action 
was  brought.  The  question  of  the  son's  right  to  the  in- 
surance money  was  one  for  the  son  and  the  insurance  com- 
pany, and  did  not  concern  the  father.  Johnson  v.  VcmBpps, 
no  111.  5SI. 

It  is  then  urged  that  the  liability  of  a  son  to  support  an 
indigent  parent,  as  fixed  by  section  i  of  chapter  107,  Kurd's 
Revised  Statutes  of  1905,  affords  a  sufficient  consideration 
for  the  undertaking  declared  upon.  To  this  there  are  at 
least  two  insuperable  objections :  First,  it  affirmatively  ap- 
pears from  the  declaration  that  such  was  not  the  considera- 
tion for  this  undertaking;  and  second,  it  does  not  appear 
from  the  declaration  that  at  the  time  the  undertaking  was 
entered  into  by  the  son  the  father  was  a  poor  person  or  a 
pauper.  For  aught  that  is  averred  he  may  at  that  time  have 
been  the  owner  of  a  competence. 

It  is  then  said  that  this  contract  is  sufficiently  supported 
by  a  moral  consideration,  viz.,  the  agreement  in  reference 
to  the  insurance  policy  and  the  receipt  by  the  son  of  large 
benefits  from  that  policy.  The  only  moral  obligation  which 
affords  consideration  for  a  promise  is  one  which  has  at 
some  time  been  a  legal  duty.  No  such  moral  obligation 
here  appears. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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J.  Warrkn  Pease,  Appellee,  vs.  The  Chicago  Crayon 
Company,  Appellant. 

Opinion  Med  June  j8,  i^— Rehearing  denied  October  8,  Jf^oS, 

I..  ArTACKMWt—shares  of  stock  are  subject  to  levy  and  sale. 
Shares  of  stock  in  a  corporation  are  personal  property  subject  to 
levy  under  a  writ  of  attachment,  and  when  levied  upon  they  may 
be  sold  under  any  judgment  that  may  be  recovered. 

2.  Same — shares  of  stock  cannot  be  reached  by  garnishment 
against  a  corporation.  Neither  under  the  Attachment  act  nor  the- 
Garnishment  act  can  a  corporation  be  summoned  as  garnishee  to 
answer  for  shares  of  its  stock  where  the  certificate  has  been  issued 
and  delivered  to  the  stockholder. 

3.  Same — when  court  is  zvithout  jurisdiction  to  render  judg- 
ment. In  an  attachment  proceeding  based  upon  an  affidavit  of  non- 
residence,  if  there  is  no  service  of  process  on  the  defendant  nor  any 
levy  of  the  attachment  writ  upon  any  of  his  property  or  effects, 
the  fact  that  a  corporation  is  summoned  as  garnishee  to  answer  for 
shares  of  stock  issued  and  delivered  to  the  defendant  does  not  give 
the  court  jurisdiction  to  render  any  judgment. 

4.  Principai,  and  agent — what  agreement  by  agent  does  not  af- 
fect title  to  stock.  The  fact  that  the  agent  of  the  vendor  of  certain 
shares  of  stock  in  a  corporation  which  has  refused  to  transfer  the 
stock  to  the  purchaser  agrees  to  withhold  the  purchase  price  in 
order  to  protect  the  purchaser  pending  the  settlement  of  certain 
claims  on  the  stock  based  upon  an  alleged  sale  thereof  under  at- 
tachment does  not  affect  the  purchaser's  title. 

5.  Pasties — when  question  of  non-joinder  of  parties  will  not  be 
considered.  An  objection  of  non- joinder  of  parties,  not  made  by 
demurrer,  plea  or  answer,  will  not  be  considered  when  raised  in  a 
court  of  review,  where  it  docs  not  appear  that  the  judgment  or  de- 
cree will  have  the  effect  of  depriving  the  omitted  parties  of  their 
legal  rights. 

Appeai*  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Chari.es  M.  Walker, 
Judge,  presiding. 

A.  D.  Gash,  for  appellant. 

WiLUAM  E.  Cloyks,  for  appellee. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  June  ii,  1903,  the  appellant,  Chicago  Crayon  Com- 
pany, a  corporation  with  a  capital  stock  of  $200,000,  di- 
vided into  shares  of  $100  each,  issued  to  A.  L.  Hamell  its 
certificate  that  he  was  the  owner  of  fifteen  of  said  shares 
fully  paid  and  transferable  only  on  the  books  of  the  corpo- 
ration by  the  holder  thereof  in  person  or  by  attorney,  upon 
surrender  of  the  certificate,  properly  endorsed.  On  Novem- 
ber 28,  1904,  the  appellee,  J.  Warren  Pease,  purchased  said 
stock  from  Hamell  for  $1200,  and  Hamell,  by  endorsement 
on  the  back  of  the  certificate,  assigned  the  same  to  appellee, 
and  appointed  Daniel  W.  Scanlan  his  attorney  to  transfer 
to  appellee  said  stock  on  the  books  of  appellant.  Scanlan 
and  appellee  applied  to  appellant  to  make  the  transfer  of 
the  stock  on  its  books,  but  appellant  refused  to  make  or 
permit  such  transfer.  Appellee  then  filed  his  bill  in  this 
case  in  the  circuit  court  of  Cook  county  to  compel  appel- 
lant to  make  the  transfer  and  to  issue  a  stock  certificate  to 
him.  Appellant  answered,  denying  that  Hamell  was  the 
owner  of  the  stock  at  the  time  of  the  transfer  and  assign- 
ment to  appellee,  and  alleged  that  on  March  i,  1904,  four 
of  the  shares  were  levied  on  by  a  constable  under  a  writ  of 
attachment  issued  by  a  justice  of  the  peace  in  a  suit  wherein 
Abram  D.  Gash  was  plaintiff  and  Hamell  was  defendant; 
that  said  shares  were  sold  to  Gash  by  virtue  of  an  execution 
and  order  of  sale  issued  in  said  attachment  proceeding,  and 
a  new  certificate  for  the  same  was  issued  to  Gash  and  the 
stock  was  transferred  to  him  on  the  books  of  the  corpora- 
tion; that  on  May  i,  1904,  the  other  eleven  shares  were 
levied  upon  under  a  writ  of  attachment  issued  out  of  the 
county  court  of  Cook  county  in  a  suit  wherein  appellant, 
for  the  use  of  Page  V.  Lyon,  was  plaintiff  and  Hamell  was 
defendant,  and  that  said  eleven  shares  were  sold  to  A.  J. 
Witherell  by  virtue  of  an  execution  and  order  of  sale  is- 
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sued  in  said  cause,  and  a  certificate  was  issued  to  Witherell 
for  said  shares  and  they  were  transferred  to  him  on  the 
books  of  the  corporation.  A  replication  having  been  filed, 
the  cause  was  heard  and  a  decree  was  entered  as  prayed  for 
in  the  bill.  The  Branch  Appellate  Court  for  the  First  Dis- 
trict affirmed  the  decree. 

Appellant's  refusal  to  make  the  transfer  on  its  books 
rested  wholly  upon  its  claim  that  the  title  of  the  stock  had 
passed  to  Gash  and  Witherell  under  the  proceedings  in  the 
attachment  suits.  Appellee  had  no  knowledge  of  the  attach- 
ment suits  until  after  his  purchase  of  the  stock,  and  his  pur- 
chase of  the  same  was  made  in  good  faith.  In  the  suit 
brought  by  Gash  before  a  justice  of  the  peace  the  ground 
for  the  attachment  was  that  Hamell  lived  at  Dallas,  Texas, 
and  notice  of  the  pendency  of  the  suit  was  given  by  post- 
ing three  notices  in  Cook  county.  The  writ  of  attachment 
was  not  levied  on  the  stock  or  any  other  property,  but  the 
constable  made  return  that  he  had  summoned  appellant,  as 
gfamishee.  Appellant  made  answer,  as  garnishee,  that  it 
had  in  its  possession  four  shares  of  its  own  capital  stock 
standing  in  the  name  of  Hamell  on  its  books.  Judgment  by 
default  was  rendered  against  Hamell  for  $ioo  and  costs, 
and  the  justice  ordered  the  four  shares  of  stock  in  the  hands 
of  the  garnishee  sold  to  satisfy  the  judgment.  The  stock 
was  sold  and  was  purchased  by  plaintiff.  Gash.  The  suit 
of  appellant  for  the  use  of  Lyon  was  begun  in  the  county 
court,  and  the  ground  for  the  attachment  was  that  Hamell 
lived  at  Los  Angeles,  California,  to  which  place  notice  was 
mailed.  There  was  no  service  on  Hamell  and  the  writ  was 
not  levied  on  any  property,  but  was  served  on  appellant,  the 
nominal  plaintiff  in  the  attachment  suit,  as  garnishee.  In- 
terrogatories were  filed,  which  appellant  answered  with  the 
statement  that  Hamell  had  eleven  shares  of  the  capital 
stock  of  appellant.  Judgment  by  default  was  entered  for 
$745  and  costs,  and  appellant  was  ordered,  as  garnishee, 
to  make  out  and  deliver  to  the  sheriff  a  certificate  for  the 
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eleven  shares.    This  was  done  and  the  sheriff  sold  the  stock 
to  Witherell. 

Shares  of  the  capital  stock  of  a  corporation  are  per- 
sonal property  subject  to  levy  under  a  writ  of  attachment, 
and  when  levied  on  they  may  be  sold  under  any  judgment 
that  may  be  recovered.  (Union  Nat.  Bank  of  Chicago  v. 
Byram,  131  111.  92.)  That  course  was  not  taken  in  either 
of  the  attachment  suits  against  Hamell,  but  the  appellant 
was  served  in  each  as  garnishee,  under  the  provisions  of 
section  21  of  the  Attachment  act,  which  provides  that  when 
the  sheriff  or  other  officer  is  unable  to  find  property  of  any 
defendant  sufficient  to  satisfy  the  attachment,  he  shall  sum- 
mon the  persons  mentioned  in  the  writ  as  garnishees,  and 
all  other  persons  within  his  county  whom  the  creditor  shall 
designate  as  having  any  property,  effects,  choses  in  action 
or  credits  in  their  possession  or  power  belonging  to  the  de- 
fendant or  who  are  in  anywise  indebted  to  such  defendant. 
The  plaintiff  can  only  obtain  the  benefit  of  that  section  by 
having  someone  summoned  who  is  indebted  to  the  defend- 
ant in  the  attachment  or  has  in  his  possession  property  or 
effects  of  such  defendant.  Neither  under  the  Attachment 
act  nor  Garnishment  act  can  a  corporation  be  summoned  as 
a  garnishee  to  answer  for  shares  of  its  stock  where  the 
certificate  has  been  issued  and  delivered.  In  such  a  case 
the  corporation  cannot  be  said  either  to  be  indebted  to  its 
stockholder  or  to  have  in  its  possession  property  or  effects 
belonging  to  him.  A  corporation  might  be  indebtied  to  a 
stockholder  for  dividends,  but  that  question  is  not  involved 
here.  Appellant  had  issued  to  Hamell  its  certificate  for 
shares  of  stock  and  did  not  have  in  its  possession  any  prop- 
erty or  effects  belonging  to  him.  Shares  of  stock  issued 
by  a  corporation  to  a  stockholder  cannot  be  reached  by 
garnishment  proceeding  against  the  corporation.  (Cook 
on  Corporations, — 5th  ed. — 491 ;  2  Wade  on  Attachments, 
sec.  408;  14  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 796; 
20  Cyc.  990;  Ross  v.  Ross,  25  Ga.  297.)     There  was  no 
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service  of  process  on  Hamell,  no  levy  of  the  attachment 
writ  upon  property  and  no  service  upon  any  garnishee  in- 
debted to  him  or  having  property  or  effects  belonging  to 
him,  and  therefore  the  court  did  not  acquire  jurisdiction 
either  of  person  or  property  so  as  to  be  able  to  render  any 
judgment.  The  proceedings  interposed  as  a  defense  were 
void  and  the  court  did  not  err  in  rendering  the  decree. 

It  is  argued  in  this  court  that  the  decree  is  erroneous 
for  the  reason  that  Gash  and  Witherell  were  not  made  par- 
ties to  the  suit.  That  question  was  not  raised  in  any  man- 
ner in  the  circuit  court  and  appears  to  be  made  in  this  court 
for  the  first  time.  When  the  objection  of  non-joinder  of  a 
party  is  not  taken  by  demurrer,  plea  or  answer  it  will  re- 
ceive little  favor  from  the  courts,  and  to  be  of  avail  it  must 
appear  that  the  decree  will  have  the  effect  of  depriving  the 
party  omitted  of  his  legal  rights.  (Chicago,  Madison  and 
Northern  Railroad  Co.  v.  National  Elevator  and  Dock  Co. 
153  111.  70.)  In  this  suit  the  appellant  set  up  the  alleged 
rights  of  the  purchasers  of  the  stock  and  their  claims  were 
fully  presented  to  the  court.  Neither  of  said  purchasers  was 
deprived  of  any  leg^l  right  by  the  decree,  and  we  decline 
to  consider  the  question  whether  they  ought  to  have  been 
made  parties  or  not. 

When  appellant  refused  to  transfer  the  stock  and  set  up 
the  claims  of  Gash  and  Witherell,  Scanlan,  the  agent  of 
Hamell,  at  the  request  of  the  appellee,  agreed  to  hold  the 
purchase  price  until  the  question  was  settled,  and  on  this 
ground  appellant  now  claims  that  the  title  was  not  in  ap- 
pellee. It  is  apparent  that  the  title  was  not  affected  by  the 
agreement  of  Scanlan  to  protect  appellee  by  not  remitting 
the  purchase  price  until  the  controversy  was  ended. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Henry  M.  Fish  et  al.  Appellees,  vs.  Charles  M.  Fish, 

Appellant. 

Opinion  filed  June  i8,  ipo8 — Rehearing  denied  October  8,  ipo8. 

1.  Evidence — statements  in  sworn  answer  are  evidence,  though 
not  conclusive.  The  statement  of  facts  in  a  sworn  answer  to  a  bill 
which  has  not  waived  answer  under  oath,  is,  so  far  as  responsive  to 
the  bill,  evidence  in  favor  of  the  defendant,  and  must  be  taken  as 
true  unless  disproved  by  evidence  equal  in  the  probative  to  the  tes- 
timony of  two  witnesses ;  but  it  may  be  impeached  by  its  own  im- 
probability or  the  inconsistent  conduct  or  declarations  of  the  person 
swearing  to  it. 

2.  Fiduciary  relations — when  equity  will  not  permit  party  to 
accept  a  conveyance.  Equity  will  not  permit  a  party  occupying  a 
confidential  relation  to  an  aged  and  infirm  person  of  enfeebled  mind 
to  accept  a  conveyance  of  valuable  property  unless  grantee  clearly 
shows  the  transaction  was  entirely  fair  and  free  from  any  improper 
influence,  particularly  where  the  grantor  was  paralyzed,  so  as  to  be 
unable  to  sign  the  deeds,  which  the  grantee  signed  in  her  name. 

3.  Same — proof  of  confidential  relation  raises  presumption  of  in- 
fluence. Proof  of  the  existence  of  a  confidential  relation  between 
parties  to  a  transaction  of  benefit  to  the  dominant  party  raises  a 
presumption  of  influence,  which  the  latter  will  be  required  to  over- 
come by  proof  that  the  parties  dealt  at  arm's  length,  that  no  un- 
fairness was  used,  and  that  the  facts  within  his  knowledge  with 
reference  to  the  transaction  were  communicated  to  the  other. 

4.  Same — what  facts  are  inconsistent  with  the  claim  of  absolute 
ownership.  The  facts  that  the  confidential  agent  of  an  aged  para- 
lytic of  enfeebled  mind  kept  in  a  secret  safe  for  several  months 
deeds  signed  by  him  in  her  name  conveying  to  him  the  bulk  of  her 
property,  thereafter  recording  them  singly,  in  separate  years ;  that 
after  the  deeds  were  made  he  wrote  to  her  other  heirs  speaking  of 
some  of  the  land  as  being  still  owned  by  her,  and  that  after  her 
death  he  communicated  with  the  heirs  with  reference  to  their  in- 
terest in  the  land,  are  inconsistent  with  his  claim,  in  his  sworn  an- 
swer to  bill  for  accounting,  that  he  owned  the  property  absolutely. 

5.  Same — what  fact  is  inconsistent  with  claim  that  party  owned 
house  and  contents.  An  endorsement  by  the  confidential  agent  of  a 
deceased  person,  stating  that  the  bill  endorsed,  which  was  presented 
by  a  servant  against  the  estate  of  the  deceased  person  for  services 
as  housemaid  to  such  person  between  certain  dates,  was  correct,  is 
an  admission  by  him  that  the  servant,  whom  he  had  employed,  was 
employed  for  the  deceased  person,  and  is  inconsistent  with  his  claim 
that  he  was  at  that  time  the  owner  of  the  house  and  its  contents. 
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6.  Costs — when  costs  of  additional  abstract  wiU  not  he  taxed 
to  appellant.  The  costs  of  an  additional  abstract  furnished  by  the 
appellee  can  be  taxed  to  the  appellant  only  when  such  additional 
abstract  is  in  accordance  with  the  rules  of  the  court,  and  if  a  large 
part  of  the  matter  contained  therein  is  improper,  the  court  will  not 
assume  the  labor  of  separating  the  proper  from  the  improper  mat- 
ter but  will  refuse  to  tax  any  costs  against  the  appellant. 

Appeal  from  the  Circuit  Court  of  Will  county;    the 
Hon.  DoRRANCE  DiBELL,  Judge,  presiding. 

Eddy,  Haley  &  Wetten,  (P.  C.  Haley,  and  Charles 
H.  Pegler,  of  counsel,)  for  appellant. 

J.  L.  O'DoNNELL,  and  T.  F.  Donovan,  (J.  A.  Bray,  of 
counsel,)  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  litigation  in  this  case  concerns  the  distribution  of 
the  property  of  Cornelia  A.  Miller,  who  died  at  her  home 
in  the  city  of  Joliet  in  April,  1906,  after  eight  years  of  help- 
less invalidism  resulting  from  paralysis.  She  was  a  widow 
without  children,  and  was  the  aunt  of  George  M.  Fish, 
Henry  M.  Fish  (commonly  known  as  Manning  Fish)  and 
Charles  M.  Fish,  who  are  the  parties  chiefly  interested  in 
this  litigation,  being  the  sister  of  their  mother.  She  was  a 
woman  of  considerable  wealth,  accustomed  to  a  liberal  style 
of  living,  fond  of  her  relatives  and  generous  in  her  treat- 
ment of  them.  The  three  nephews  in  1892,  and  previous 
thereto,  had  been  engaged  in  the  banking  business  in  Joliet 
with  their  father,  Henry  Fish,  under  the  firm  name  of 
Henry  Fish  &  Sons.  In  that  year  the  firm  failed.  Charles 
was  then  a  widower,  his  wife  having  died  a  few  months 
before,  and  he  was  living  in  his  own  home  with  his  infant 
daughter,  two  and  a  half  years  old,  and  her  nurse.  His 
/brothers  were  unmarried.  Immediately  after  the  failure, 
Charles,  on  the  invitation  of  Mrs.  Miller,  left  his  home  and 
moved  with  his  daughter  into  Mrs.  Miller's  house,  which 
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has  ever  since  been  their  home.  Besides  her  residence  in 
Joliet  and  its  contents  Mrs.  Miller  owned  a  small  farm  near 
Joliet;  some  business  property  in  Chicago;  town  lots  in 
Harvey,  in  Cook  county,  and  in  Lake  Bluff,  in  Lake  county ; 
real  estate  in  California;  a  farm  and  some  town  lots  in 
Iowa,  and  had  also  a  large  amount  of  money  invested  in 
farm  mortgage  loans  in  Iowa.  After  Charles  moved  into 
Mrs.  Milfer's  house  he  devoted  his  time  to  her  business. 
He  had  no  other  occupation  except  the  care  of  the  property 
inherited  by  his  daughter,  and  no  property  of  his  own,  and 
nothing  was  said  in  regard  to  his  compensation.  He  re- 
ceived Mrs.  Miller's  income  and  paid  from  it  all  expenses, 
including  his  own.  In  1896  Mrs.  Miller  was  first  stricken, 
but  soon  recovered  so  as  to  go  around  the  house,  visit 
neighbors  and  go  driving.  In  that  year  she  had  pen  par- 
alysis and  gave  Charles  written  authority  to  sign  chedcs, 
and  after  her  illness  did  not  sign  checks.  In  1898  she  exe- 
cuted a  general  power  of  attorney  to  him  for  the  transaction 
of  her  business  and  never  after  sig^ned  any  paper.  In  that 
year  she  had  another  stroke  of  paralysis,  and  later  a  third 
but  lighter  one.  After  the  second  attack  she  was  never  able 
to  walk  or  get  out  of  her  bed  and  was  attended  constantly 
by  one  nurse  or  more  during  the  rest  of  her  life.  In  1898 
Charles  married  again  and  three  children  of  this  marriage 
have  been  bom.  In  1899  Mrs.  Miller  made  a  will  giving 
all  her  property  to  her  sister,  Mary  V.  Fish,  the  mother  of 
Charles,  George  and  Henry  M.  Fish,  and  in  case  of  her 
death  in  Mrs.  Miller's  lifetime,  to  Charles,  George  and 
Henry  M.  in  equal  parts.  Mrs.  Fish  died  in  1903,  before 
her  sister.  In  190 1  Charles  took  in  his  own  name  a  con- 
tract for  the  purchase  of  a  lot  adjoining  Mrs.  Miller's  prem- 
ises, and  in  1903  a  deed  thereof  was  made  to  him.  A  bam 
was  afterward  built  on  the  land  so  bought,  the  total  cost 
for  the  land  and  the  bam,  about  $5000,  being  paid  from 
Mrs.  Miller's  means.  In  January,  1902,  five  deeds  were 
prepared  conveying  to  Charles  M.  Fish  all  of  Mrs.  Miller's 
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real  estate  except  that  in  Iowa,  which  deeds  purport  to  have 
been  executed  and  duly  acknowledged  by  her  on  January 
24  and  were  afterward  recorded.  On  Mrs.  Miller's  death 
Charles  applied  for  letters  of  administration,  but  Manning 
refusing  to  consent  to  his  appointment,  he  caused  the  will 
to  be  probated  and  took  out  letters  executory.  In  May, 
1907,  Manning  caused  a  citation  to  be  issued  out  of  the 
county  court  against  Charles  to  require  him  to  disclose  and 
inventory  assets  of  the  estate  which  it  was  alleged  he  con- 
cealed. From  an  order  requiring  him  to  inventory  omitted 
assets  of  the  estate  Charles  appealed  to  the  circuit  court. 
Manning  filed  a  bill  against  Charles  in  the  circuit  court  to 
set  aside  the  five  deeds  made  in  January,  1902,  to  have  a 
trust  declared  in  the  bam-lot  in  favor  of  all  three  of  the 
brothers,  and  for  an  accounting.  George  filed  a  cross-bill 
of  a  similar  nature,  and  Charles  filed  a  cross-bill  praying 
that  the  circuit  court  take  exclusive  jurisdiction  of  the  ad- 
ministration of  the  estate  of  Cornelia  A.  Miller.  The  cases 
were  heard  together  and  a  single  decree  was  entered  cover- 
ing all  the  issues,  setting  aside  the  deeds  made  in  January, 
1902,  declaring  a  resulting  trust  in  the  barn-lot,  declaring 
that  a  certain  g^ft  of  personalty  claimed  by  Charles  was 
void,  and  referring  the  cause  to  a  master  in  chancery  to 
state  an  account  between  each  of  the  brothers  and  the  es- 
tate of  Cornelia  A.  Miller.  Charles  M.  Fish  has  appealed 
from  this  decree. 

The  original  bill  waived  the  oath  of  the  defendant  but 
the  cross-bill  of  George  M.  Fish  did  not,  and  the  answers 
filed  were  under  oath.  Later  an  amended  bill  was  filed,  in 
which  the  oath  of  the  defendant  was  not  waived,  and  appel- 
lant's answer  thereto  was  verified  by  his  oath.  The  state- 
ment of  facts  in  the  answer,  so  far  as  it  is  responsive  to 
the  bill,  is  therefore  evidence  in  favor  of  the  defendant, 
and  must  be  taken  as  true  unless  disproved  by  evidence 
equivalent  in  probative  forcie  to  thie  testimony  of  two  wit- 
nesses.    It  is,  however,  subject  to  impeachment  either  by 
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its  own  improbability  or  the  inconsistent  conduct  or  decla- 
ration of  the  person  swearing  to  it.  {Deintel  v.  Brown,  136 
111.  586.)  Charles  M.  Fish  also  testified  generally  in  the 
case,  and  the  effect  of  the  answer  as  evidence  is  to  be  con- 
sidered in  connection  with  his  testimony. 

In  addition  to  the  deeds  of  January,  1902,  and  the  con- 
veyance of  the  bam-lot  to  him  in  1903,  all  of  which  the 
appellant  claims  were  gifts  to  him,  he  claims  that  in  1903 
Mrs.  Miller  gave  him,  not  by  bill  of  sale  but  by  word  of 
mouth,  all  the  personal  property  at  her  homestead  contained 
in  the  house  and  barn,  he  being  in  possession  of  it  all  as  her 
agent  at  the  time. 

The  issues  raised  by  the  pleadings  and  evidence  relate 
to  Mrs.  Miller's  mental  capacity  at  the  time  of  the  various 
alleged  gifts  to  Charles  M.  Fish  and  to  his  undue  influ- 
ence over  her  at  those  times.  The  voluminous  evidence 
contained  in  some  fourteen  hundred  pages  of  the  record  is 
contradictory  and  the  testimony  of  witnesses  cannot  be  men- 
tioned in  detail.  Allowing  to  the  answer  of  the  appellant 
all  the  force  as  evidence  to  which  the  rules  of  chancery 
practice  entitle  it,  we  are  convinced  that  the  complainant 
has  sustained  both  issues  by  the  measure  of  evidence  re- 
quired by  those  rules.  After  Mrs.  Miller's  second  attack 
of  paralysis,  in  1898,  she  lost  control  of  her  limbs,  was  un- 
able to  feed  herself  and  was  fed  by  her  nurses  like  a  child. 
She  was  unable  to  control  her  bowels  or  urine,  and  did  not 
inform  the  nurses  of  her  need  of  attention  before  or  after 
her  movements  but  they  had  to  look  after  her  as  if  she 
were  a  child.  Her  mind  was  full  of  delusions,  which  were 
present  with  her  a  great  part  of  the  time.  She  would  imag- 
ine that  she  was  in  a  hospital,  and  though  the  assurances 
of  her  nurses  could  quiet  her  and  convince  her  that  she  was 
at  home,  in  a  few  minutes  the  delusion  would  return.  She 
frequently  imagined  herself  away  from  home  and  regretted 
it.  Sometimes  she  believed  herself  to  be  traveling;  .at 
other  times  that  she  had  lately  returned  from  China  and 
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Japan,  where  she  had  traveled  some  years  before.  Though 
she  had  not  been  out  of  bed  for  years,  she  would  tell  vis- 
itors that  she  had  just  been  out  riding  in  the  morning,  or 
that  there  had  been  company  in  the  house  the  night  before 
and  she  had  been  down-stairs  and  had  a  pleasant  time. 
When  she  had  two  nurses  she  often  did  not  know  them 
apart  or  remember  their  names,  but  would  call  them  in 
turn  by  a  name  which  did  not  belong  to  either.  When 
one  of  her  nurses  who  had  attended  her  daily  for  years, 
after  being  gone  for  a  time,  came  to  see  her,  she  could  not 
recall  her  or  that  she  had  ever  known  her,  though  efforts 
were  made  to  have  her  do  so.  She  imagined  that  people 
were  in  her  room  whom  she  had  once  known,  and  would 
call  them  by  name  and  talk  to  them  when  no  one  was  there 
but  her  nurse.  When  told  that  a  certain  person  was  pres- 
ent she  would  presently  call  that  person  by  another  name, 
and  after  being  corrected  would  soon  repeat  the  error,  and 
when  told  that  a  person  she  had  known  was  dead,  she  soon 
referred  to  him  again  as  living  and  repeated  the  mistake 
when  corrected.  She  would  imagine  that  she  was  dead  and 
give  directions  for  her  burial,  and  would  be  much  relieved 
to  be  told,  upon  an  examination  of  her  pulse,  that  she  was 
living.  She  told  that  she  had  a  sarcophagus  prepared  for 
her  burial,  though  she  had  not.  She  imagined  that  a  stigma 
had  been  placed  upon  her  by  some  action  of  the  church, 
though  there  was  no  reason  for  such  belief.  Though  past 
seventy  years  old  she  imagined  she  was  about  to  be  confined 
and  asked  the  nurses  to  prepare  for  her  confinement.  She 
would  take  a  book  or  paper  to  read  aloud  and  would  read 
something  which  was  not  in  the  book  or  paper.  Some  of 
the  witnesses  thought  she  did  not  follow  or  understand  con- 
versation. She  would  ask  for  her  sister,  Mrs.  Fish,  after 
she  had  died,  and  upon  being  told  of  her  death  would  cry 
and  feel  bad,  and  then  would  ask  if  she  was  in  the  house 
and  when  she  would  come  in  and  see  her.  Sometimes  she 
said  Mrs.  Fish  had  been  in  the  room.    On  the  other  hand, 
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it  was  testified  to  that  Mrs.  Miller  was  easily  reasoned  oiit 
of  these  vagaries  and  delusions  and  convinced  that  they 
were  not  real ;  that  she  was  able  to  talk  rationally  and  con- 
nectedly; that  the  Bible  and  newspapers  were  read  to  her, 
and  that  she  seemed  to  understand  them  and  would  talk  in- 
telligently about  them. 

Witnesses  for  appellant  testified  that  they  believed  Mrs. 
Miller  mentally  sound  when  they  talked  with  her  and  ob- 
served her,  and  medical  witnesses  testified  that  the  existence 
of  the  vagaries  and  delusions  testified  to,  and  the  other  cir- 
cumstances of  Mrs.  Miller's  condition,  were  not  incompat- 
ible with  sanity  and  the  ability  to  transact  ordinary  business 
during  lucid  intervals.  So  far  as  appears  she  never  did 
transact  any  business  of  any  kind  at  any  time.  She  re- 
posed implicit  confidence  in  Charles,  who  was  her  confiden- 
.tial  agent,  signed  all  her  checks,  handled  all  her  money,  took 
complete  charge  of  all  her  affairs  and  wholly  relieved  her 
from  all  business  cares.  He  did  as  he  pleased,  consulting 
no  one  and  reporting  to  no  one.  He  signed  her  name  to 
the  power  of  attorney  by  virtue  of  which  he  acted  for  her 
and  to  all  the  deeds  made  to  himself,  as  well  as  to  all  leases, 
releases  of  mortgages  or  other  papers  requiring  her  signa- 
ture. When  he  went  to  live  with  her  he  had  no  property, 
and  he  has  never  since  engaged  in  any  occupation  whereby 
he  has  earned  money.  From  the  time  he  went  to  Mrs!  Mil- 
ler's home  he  and  his  daughter  and  her  nurse  wei'e  sup- 
ported by  Mrs.  Miller,  and  after  his  second  marriage  his 
wife  and  subsequent  children  were  also  supported  by  her. 
She  also  contributed  generously  to  tlie  support  and  financial 
aid  of  both  Manning  and  George,  who  had  nothing  to  do 
with  her  affairs.  There  was  evidence  that  Mrs.  Miller  said 
that  she  could  not  compensate  Charles  for  what  he  had  done 
for  her  if  she  should  give  him  all  her  property,  and  Charles 
testified  that  she  told  him  that  Manning  had  had  his  edu- 
cation and  George  had  had  a  good  deal  of  money,  while 
the  appellant  had  had  no  chance  to  go  into  any  business  or 
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profession  because  he  had  been  tied  down  to  her;  that  she 
did  not  know  how  she  could  do  without  him,  and  that  she 
intended  to  provide  for  him  by  giving  him  property.  He 
also  testified  that  she  told  him  to  have  the  deeds  made  out. 
He  did  so,  signed  her  name  to  them  and  had  a  notary  pub- 
lic come  to  the  house.  The  deeds  were  taken  into  the  room 
where  Mrs.  Miller  was,  and  in  response  to  the  notary's 
question  if  she  knew  what  the  instruments  were  and  ac- 
knowledged them,  she  either  nodded  or  said  "yes."  The 
notary  made  no  explanation  to  her  as  to  what  the  deeds 
were.  Charles  also  testified  that  Mrs.  Miller  told  him  when 
he  contracted  for  the  barn-lot,  in  190 1,  that  he  might  ^ 
well  take  the  title  in  his  name  as  it  was  all  going  to  be  his 
anyway,  and  when  he  took  the  deed  to  himself  she  was 
satisfied.  He  also  testified  to  a  conversation  in  which  she 
gave  him  the  property  in  the  homestead. 

During  the  ten  years  preceding  Mrs.  Miller's  death  the 
appellant  received,  as  her  agent,  something  over  $160,000. 
This  money  was  not  re-invested  and  was  not  used  in  any 
business  and  no  satisfactory  account  of  its  expenditure  is 
shown.  In  addition  to  this,  he  permitted  her  to  give  him, 
according  to  his  testimony,  the  house  in  which  she  was  liv- 
ing, the  household  furniture  in  actual  use,  all  her  other  per- 
sonal property  and  all  her  real  estate  except  the  Iowa  land, 
the  income  of  which  was  entirely  insufficient  for  her  sup- 
port and  the  total  value  of  which  would  be  consumed  by 
her  expenses  in  two  or  three  years.  She  did  not  even  re- 
ceive from  him  an  obligation  for  her  support  or  the  privi- 
lege of  a  room  in  the  house.  However  good  may  have  been 
j^pellant's  intention,  equity  will  not  permit  one  occupying 
a  fiduciary  and  confidential  relation  to  accept  from  an  aged 
and  infirm  person  of  enfeebled  mind  a  conveyance  of  val- 
uable property  unless  the  grantee  clearly  shows  that  the 
transaction  was  entirely  fair  and  free  from  any  improper 
influence.  Such  a  transaction  is  pritna  facie  voidable  at  the 
option  of  the  grantor,  upon  grounds  of  public  policy.    The 
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existence  of  the  confidential  relation  creates  a  presumption 
of  influence,  which  may  be  rebutted  by  proof  that  the  par- 
ties dealt  as  strangers,  at  arm's*  length,  that  no  unfairness 
was  used,  and  that  the  facts  in  the  knowledge  of  the  one  in 
the  position  of  influence,  affecting  the  matter,  were  com- 
municated to  the  other.  In  Thomas  v.  Whitney,  i86  111. 
225,  this  court  said  (p.  231):  "Transactions  between  a 
party  and  one  bearing  a  fiduciary  relation  to  him  are  upon 
his  motion  prima  facie  voidable  upon  grounds  of  public 
policy,  and  the  burden  of  proof,  the  fiduciary  relation  being 
established,  is  upon  the  one  receiving  the  benefit  to  show  an 
absence  of  undue  influence  by  establishing  the  fact  that  the 
party  acted  upon  competent  and  independent  advice  of  an- 
other or  such  other  facts  as  will  satisfy  the  court  that  the 
dealing  was  at  arm's  length,  or  he  must  show  that  the 
transaction  was  had  in  the  most  perfect  good  faith  on  his 
part  and  was  equitable  and  just  between  the  parties,  or,  as 
some  of  the  authorities  say,  that  it  was  beneficial  to  the 
other  party."  The  same  principle  is  stated  in  many  other 
decisions:  McParland  v.  Larkin,  155  111.  84;  Weston  v. 
Teufel,  213  id.  291 ;  Leonard  v.  Burtle,  226  id.  422;  Mor- 
gan V.  Owefis,  228  id.  598. 

Appellant's  conduct  is  inconsistent  with  his  claim  that 
the  property  honestly  belonged  to  him.  The  deeds  were 
made  in  January,  1902.  They  were  kept  secret  in  the  safe 
for  months.  One  was  recorded  in  1903,  one  in  1904,  but 
the  one  for  the  homestead  not  until  1905.  A  few  months 
before  Mrs.  Miller's  death  appellant  wrote  to  Manning  that 
he  was  going  to  California  to  try  to  sell  some  California 
land  that  Mrs.  Miller  had  had  for  years.  If  his  deed  was 
valid,  the  implication  that  the  California  land  still  belonged 
to  Mrs.  Miller  was  false.  A  few  days  after  Mrs.  Miller's 
death  he  wrote  to  Manning,  saying:  "Bennitt  will  draw  a 
paper  showing  you  and  George  have  an  interest  in  aunty's 
real  estate,  so  that  in  case  anything  happens  to  me  you 
would  be  protected.    He  also  will  send  you  a  paper  agree- 
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ing  to  my  appointment  as  administrator.  I  don't  think 
there  will  be  any  inheritance  tax,  thanks  to  the  deeds  given 
to  me  eight  years  ago.**  A  week  later  he  wrote :  "Bennitt 
is  fixing  the  papers  so  as  to  protect  your  interest  in  case 
anything  happening  to  me.  He  suggested  that  this  should 
not  be  signed  until  we  get  under  way  with  the  administra- 
tion papers,  as  there  might  be  some  kind  of  question  as  to 
inheritance  tax,  and  this  we  must  avoid.'*  These  letters 
could  refer  only  to  the  lands  conveyed  to  appellant  by  the 
deeds  in  controversy.  The  interest  of  Manning  and  George 
in  the  Iowa  lands  needed  no  protection.  Appellant  could 
do  nothing  with  those  lands.  And  Manning  had  no  inter- 
est in  the  inheritance  tax  if  appellant's  deeds  conferred  sole 
ownership  of  the  property  on  him. 

A  claim  was  filed  against  the  estate  in  Iowa  by  Betty 
Erickson  for  $164.50  for  services  "as  housemaid  to  Cor- 
nelia A.  Miller  from  May  17,  1905,  to  April  16,  1906.'* 
Appellant  endorsed  on  said  claim  an  admission  of  its  cor- 
rectness. If  Mrs.  Miller  had  deeded  the  homestead  to  ap- 
pellant and  given  him  all  the  personal  property  she  would 
not  afterward  be  responsible  for  the  housemaid's  services. 
Appellant  hired  all  the  servants,  and  this  was  an  admission 
by  him  that  the  housemaid  had  been  hired  by  him,  not  for 
himself  but  for  Mrs.  Miller,  and  is  inconsistent  with  his 
being  the  owner  of  the  house  and  everything  in  it. 

The  decree  of  the  circuit  court  was  right  and  it  will  be 
affirmed.  The  costs  of  the  additional  abstract  filed  by  ap- 
pellees will  not  be  taxed  against  appellant.  Where  the  ab- 
stract furnished  by  an  appellant  is  incomplete  or  inaccurate 
in  any  substantial  part  the  appellee  may  file  a  further  ab- 
stract, making  necessary  changes  and  additions,  and  may 
have  the  costs  of  such  additional  abstract  taxed  against  the 
appellant,  if  in  the  opinion  of  the  court  such  additional  ab- 
stract was  necessary.  But  such  costs  can  be  so  taxed  only 
when  the  additional  abstract  is  in  accordance  with  the  rules 
of  the  court.    In  this  case  nearly  one-third  of  the  additional 
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abstract  consists  of  the  opinion  and  finding  of  the  probate 
judge  of  Will  county  on  a  citation  issued  against  the  ap- 
pellant, which  has  no  proper  place  either  in  the  record  or 
the  abstract,  and  other  portions  of  the  abstract  were  unnec- 
essary. Where  a  large  part  of  the  matter  contained  in  an 
additional  abstract  is  improper  the  court  will  not  assume  the 
labor  of  separating  the  part  which  is  necessary  from  that 
which  is  unnecessary,  l>ut  will  refuse  to  tax  the  costs  against 
the  appellant  or  plaintiff  in  error. 

Decree  afHrmed. 


Joseph  L.  Kenyon,  Appellee,  vs.  The  Chicago  City  Raiit 
WAY  Company,  Appellant. 

Opinion  Med  June  i8,  ipo8 — Rehearing  denied  October  8,  ipo8, 

1.  Negligence — party  injured  by  obstruction  in  street  is  not  re- 
quired to  prove  it  was  placed  there  without  permission  of  city.  One 
seeking  to  recover  from  a  street  railway  company  for  an  injury  re- 
ceived from  overturning  of  his  buggy  by  a  pile  of  cinders  dumped 
by  the  defendant  in  the  street  near  its  tracks  is  not  required  to 
prove  affirmatively  that  the  cinders  were  dumped  there  without  per- 
mission of  the  city,  since  such  permission  is  a  matter  of  defense. 

2.  Same — dumping  cinders  in  a  street  is  prima  facie  unlawful 
The  dumping  of  cinders  in  a  street  is  prima  facie  unlawful,  and  if 
the  party  dumping  them  relies  upon  express  permission  of  the  city 
he  has  the  burden  of  proving  the  permit,  or  if  he  claims  the  ob- 
struction is  of  a  character  such  as  he  may  lawfully  place  in  the 
street  without  permission  from  the  city,  the  circumstances  showing 
that  fact  must  appear  in  the  proof. 

3.  Same — street  railway  company  dumping  cinders  in  street  for 
a  private  contractor  is  liable  for  consequences,  A  street  railway 
company  which  dumps  cinders  in  a  street  near  its  tracks  for  a  pri- 
vate contractor,  who  is  to  haul  them  away,  is  responsible  for  the 
contractor's  failure  to  remove  the  obstruction  or  to  place  a  warn- 
ing light  thereon  after  nightfall. 

4.  Same — when  question  of  contributory  negligence  is  for  the 
jury.  Whether  the  negligence,  if  any,  of  a  battalion  chief  of  a 
fiire  department  in  driving  to  a  fire  at  a  speed  of  nine  or  ten  miles 
an  hour  with  one  wheel  of  the  buggy  inside  of  a  street  car  track 
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and  the  other  in  the  street,  where  it  struck  a  pile  of  cinders  which 
he  could  not  see  in  the  darkness,  contributed  to  his  injury,  is  a 
question  of  fact  for  the  jury,  even  though  the  ordinances  prohibit 
the  driving  of  horses  at  a  greater  speed  than  six  miles  an  hour. 

5,  Instructions — when  instructions  are  propMy  refused.  It  is 
not  error  to  refuse  an  instruction  stating  an  abstract  proposition 
of  law,  nor  one  which  is  misleading  in  its  tendency  in  not  being  in 
accordance  with  the  facts  of  the  case.. 

Appeai^  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  L.  C.  Ruth,  Judge,  pre* 
siding. 

This  is  an  appeal  by  the  Chicago  City  Railway  Com- 
pany from  a  judgment  of  the  Branch  Appellate  Court  for 
the  First  District  affirming  a  judgment  for  the  sum  of 
$3000  recovered  by  Joseph  L.  Kenyon,  the  appellee,  in  the 
circuit  court  of  Cook  county,  against  the  appellant,  for  per- 
sonal injuries  alleged  to  have  b^en  received  by  appellee  by 
reason  of  the  negligence  of  appellant  while  appellee  was 
driving  along  Sixty-ninth  street,  in  the  city  of  Chicaga 
At  the  close  of  all  the  evidence,  under  the  direction  of  the 
court,  the  jury  returned  a  verdict  of  not  guilty  as  to  the 
city  of  Chicago,  which  had  also  been  made  a  defendant  to 
the  suit 

The  declaration  consists  of  two  counts.  The  first  count, 
in  so  far  as  it  applies  to  appellant,  charges  that  defendant, 
prior  to  the  time  of  the  accident,  wrongfully  and  negli- 
gently dumpe4  cinders  in  such  large  quantities  alongside  its 
railway  upon  a  public  street  of  the  city  as  to  create  a  dan- 
gerous obstruction  to  travel  in  vehicles  upon  said  highway ; 
that  it  wrongfully  and  negligently  permitted  said  cinders  to 
so  remain  on  said  public  highway,  and  that  appellee,  who 
was  a  battalion  chief  of  the  fire  department  of  the  city  of 
Chicago,  was  riding  along  said  street  in  discharge  of  his 
duty  when  his  conveyance  struck  against  the  pile  of  cin- 
ders and  was  overturned,  whereby,  etc.    The  second  count 
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alleges  that  it  was  the  duty  of  appellant  to  exercise  reason- 
able care  towards  placing  or  seeing  that  a  light  was  placed 
and  maintained  on  tlie  said  cinder  pile  during  the  night 
time,  so  as  to  warn  persons  riding  along  said  highway  of 
its  presence,  but  that  the  defendant,  disregarding  its  duty, 
wrongfully  and  negligently  failed  so  to  do,  etc.  The  mo- 
tion, of  appellant  for  a  peremptory  instruction  at  the  close 
of  all  the  evidence  was  denied. 

The  accident  occurred  about  twenty-five  minutes  after 
seven  o'clock  on  the  evening  of  February  i8,  1903,  just 
west  of  the  intersection  of  Loomis  and  Sixty-ninth  streets, 
in  the  city  of  Chicago,  while  appellee,  chief  of  a  battalion 
of  the  fire  department  of  that  city,  was  driving  west  along 
the  latter  street  in  response  to  a  fire  alarm  that  had  been 
turned  in  a  few  minutes  before.  Along  Sixty-ninth  street 
appellant  operated  a  double  track  electric  railway,  and  for 
several  days  prior  to  and  on  the  day  of  the  accident  it  had 
been  dumping  cinders  from  flat-cars  at  this  point  in  the 
street.  These  cinders  had  been  sold  by  appellant  to  a  side- 
walk contractor  who  was  constructing  a  sidewalk  for  pri- 
vate parties.  The  cinders  were  being  hauled  from  this  pile 
by  an  employee  of  the  purchaser  to  the  place  where  they 
were  being  used,  two  blocks  away,  on  Seventy-first  street, 
which  is  a  street  that  parallels  Sixty-ninth  street.  The  cin- 
ders were  not  removed  as  fast  as  they  were  delivered,  and 
On  the  evening  in  question  a  pile  remained,  two  feet  in 
height  and  from  forty  to  sixty  feet  iti  length.  The  pile 
was  north  of  the  north  rail  of  appellant's  tracks  and  two 
or  three  feet  distant  therefrom.  Appellee  was  driving  a 
single  horse  attached  to  a  light  wagon,  and  it  appears  from 
the  evidence  that  when  he  approached  the  scene  of  the  ac- 
cident he  was  driving  west,  with  his  horse  on  the  north 
side  of  the  north  rail  of  the  north  track  and  with  the  left 
wheels  of  his  buggy  just  on  the  inside  of  that  rail;  that  it 
was  a  dark  night  and  that  he  was  driving  at  a  rate  of  nine 
or  ten  miles  an  hour ;  that  the  electric  light  that  was  usually 
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burning  at  tlie  south-west  corner  of  Loomis  street  was  not 
burning  at  that  time,  and  that  no  light  of  any  kind  had 
been  placed  on  the  cinders  to  indicate  the  lociation  of  the 
pile  in  the  street.  When  the  wheels  of  the  buggy  struck 
the  east  end  of  the  cinder  pile  the  wagon  was  overturned 
towards  the  soutli  and  appellee  was  thrown  to  the  street 
and  severely  injured.  During  the  nights  that  the  pile  of 
cinders  had  remained  in  the  street  prior  to  the  night  of  the 
accident  a  red  light  had  been  placed  on  the  pile  by  the  man 
who  was  removing  the  cinders,  and  on  the  evening  of  Feb- 
ruary 1 8  it  was  placed  there  by  him  but  not  until  after  the 
accident  occurred.  Both  appellee  and  a  fireman  who  was 
riding  with  him  testified  that  they  did  not  see  the  cinder 
pile  until  they  struck  it,  although  they  were  looking  directly 
west  and  keeping  a  sharp  lookout  for  obstructions  in  the 
street. 

It  is  contended  by  appellant  (i)  the  circuit  court  erred 
in  refusing  to  direct  a  verdict  in  its  favor;  (2)  the  court 
erred  in  passing  on  instructions. 

William  J.  Hynes,  Samuel  S.  Page,  and  Watson  J. 
Ferry,  for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

It  is  urged  that  a  verdict  for  the  defendant  should  have 
been  directed  because  it  was  not  affirmatively  shown  by  the 
proof  introduced  that  the  cinders  were  dumped  in  the  street 
without  the  permission  of  the  city.  It  is  true  that  the  city 
may,  for  certain  purposes,  permit  the  placing  of  temporary 
obstructions  in  the  street.  No  authority  is  cited  which 
would  warrant  the  conclusion,  however,  that  the  city  had 
the  power  to  permit  the  dumping  of  these  cinders  in  this 
street  for  the  purpose  of  delivering  them  at  that  point  to 
the  sidewalk  contractor  who  imder  a  contract  with  a  pri- 
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vate  party  was  building  a  sidewalk  in  a  street  two  blocks 
distant,  which  latter  street  ran  parallel  with  the  street  in 
which  the  cinders  were  placed.  In  any  event,  placing  an 
obstruction,  such  as  the  one  involved  in  this  case,  in  the 
street  is  prima  facie  unlawful.  If  the  person  so  placing  the 
obstruction  relies  upon  an  express  license  obtained  from  the 
city,  the  burden  is  upon  him  to  show  the  existence  of  die 
permit ;  or,  if  it  is  his  contention  that  the  obstruction  is  of 
a  character  such  as  he  may  lawfully  place  in  the  street  witli- 
out  any  express  permission  from  the  city  authorities,  then 
such  circumstances  must  appear  in  proof.  Here  there  was 
no  evidence  of  such  license  or  of  such  circiunstances. 

It  is  also  contended  that  as  by  the  contract  between  ap- 
pellant and  the  sidewalk-builder  the  cinders  were  to  be  de- 
livered at  this  place,  after  the  cinders  were  so  delivered 
appellant  was  not  responsible  for  the  continuance  of  the  ob- 
struction in  the  street,  but  that  the  duty  to  properly  guard 
and  remove  the  cinder  pile  rested  solely  upon  the  contractor. 
The  appellant  is  not  permitted  to  thus  avoid  responsibility. 
Having  placed  an  unlawful  obstruction  in  the  street  its 
liability  for  the  consequences  thereof  continued,  notwith- 
standing it  may  also  have  been  the  duty  of  the  contractor 
to  remove  the  obstruction.  (  Woodman  v.  M.  Railroad  Co. 
149  Mass.  335.)  Appellant  placed  this  obstruction  in  this 
street  at  its  peril.  It  was  bound  to  answer  for  the  conse- 
quences. 

The  declaration  charged  that  the  appellant  failed  to 
maintain  a  warning  light  upon  the  cinder  pile  on  the  night 
in  question.  After  the  cinders  were  in  the  street,  the  first 
and  most  imperative  duty  that  rested  upon  appellant  and 
the  contractor  was  to  remove  them.  After  they  were  there, 
however,  and  until  they  could  be  removed,  it  was  the  duty 
of  appellant,  as  well  as  the  contractor,  to  guard  the  public 
against  any  injury  from  the  obstruction.  What  has  already 
been  said  in  reference  to  the  obligation  to  remove  the  ob- 
struction disposes  of  appellant's  insistence  that  the  only 
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duty  in  respect  to  maintaining  a  warning  light  after  night; 
fall  rested  upon  the  contractor  and  not  iipon  appellant. 

It  it  also  argued  that  it  should  be  held  upon  this  record 
that  appellee  was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  appellant  introduced  in  evidence  an  ordi- 
nance of  the  city  of  Chicago  which  was  in  force  at  the 
time  of  the  accident,  providing  thajt  no  person  should  drive 
a  horse  in  the  city  of  Chicago  at  a  greater  speed  than  six 
miles  per  hour.  It  is  contended  by  appellee  that  this  ordi- 
nance does  not  apply  to  firemen  or  other  members  of  the 
fire  department  who  are  responding  to  a  fire  alarm.  The 
proof  shows  that  the  appellee  was  driving  at  a  speed  of 
nine  or  ten  miles  an  hour  at  the  time  of  the  accident  As 
he  drove  along,  both  he  and  his  companion  in  the  wagon 
kept  a  sharp  lookout  ahead  for  obstacles  but  failed  to  see 
the  cinders  on  account  of  the  darkness. 

It  is  also  urged  that  appellee  should  have  traveled  be- 
tween the  rails  of  appellant's  tracks,  and  that  had  he  done 
so  no  injury  would  have  occurred.  Outside  the  rails  the 
street  was  paved  with  cedar  blocks.  The  latter  made  a  bet- 
ter footing  for  a  horse  driven  at  the  rate  at  which  appellee 
was  driving  than  the  paving  between  the  rails.  There  is 
no  evidence  that  appellee  knew  of  the  existence  of  this 
cinder  pile  in  the  street.  Even  if  it  be  conceded,  which  we 
do  not  determine,  that  the  ordinance  referred  to  applied  to 
the  appellee,  the  question  whether,  under  all  the  circum- 
stances appearing  in  evidence,  any  negligence  of  which  he 
may  have  been  guilty  in  driving  his  horse  outside  the  rails 
at  a  speed  oi  nine  or  ten  miles  an  hour  contributed  to  the 
accident  was  one  of  fact  for  the  jury.  The  motion  for  a 
peremptory  instruction  was  properly  refused. 

The  only  instruction  given  at  the  request  of  the  ap- 
pellee stated  the  hypotheses  upon  which  the  jury  might  find 
the  appellant  guilty.  Based  upon  the  proviso  that  appellee 
was  free  from  contributory  negligence,  it  stated  the  facts 
which  would  warrant  the  jury  in  finding  appellant  guilty. 
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That  portion  of  the  instruction  stating  the  circumstances 
which  must  appear  in  evidence  to  show  that  the  acts  of  the 
appellant  were  wrongful  was  not  entirely  accurate,  but  the 
inaccuracy  was  harmless.  Appellant  was  guilty  of  the  neg- 
ligence allied  against  it  upon  the  facts  which  it  conceded 
to  be  true.  There  was  no  possible  theory  upon  which  the 
jury  could  have  found  that  it  had  not  been  negligent  as 
charged. 

Defendant  asked  the  court  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  on  tlie  mere  ground,  alone,  that 
the  defendant  deposited  the  cinders  in  the  street.  He  did 
not  seek  to  recover  on  that  ground  alone,  and  the  instruc- 
tion would  have  been  misleading  in  its  tendency. 

Complaint  is  also  made  of  the  refusal  of  another  in- 
struction asked  by  the  defendant.  That  instruction  stated 
an  abstract  proposition  of  law,  and  for  that  reason  its  re- 
fusal was  not  error. 

The  judgment  of  the  Branch  Appellate  Court  will  be 

^™^^-  Judgmeni  affirmed. 


WiLUAM  GoLLADAY  et  ol.  Appellees,  vs,  Catherine 
Knock  et  al.  Appellants.  . 

Opinion  Hied  June  i8,  ipo8 — Rehearing  denied  October  7,  ipo8. 

1.  Wills — vested  remainder  defined,  A  vested  remainder  is  a 
present  interest  which  passes  to  a  party  to  be  enjoyed  in  the  future, 
so  that  the  estate  is  invariably  fixed  in  a  determinate  person  after 
a  particular  estate  terminates. 

2.  Same — a  vested  remainder  cannot  rest  upon  contingencies 
which  may  defeat  it  while  preceding  estate  lasts.  To  constitute  a 
vested  remainder  it  is  not  sufficient  that  there  is  a  person  in  being 
who  has  the  present  capacity  to  take  the  remainder  if  the  preceding 
estate  is  presently  determined,  but  it  must  also  appear  that  there  are 
no  collateral  contingencies  which  may  intervene  to  defeat  the  re- 
mainder before  the  falling  in  of  the  preceding  estate. 
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3.  Same — fact  that  remainder  is  subject  to  a  condition  does  not 
necessarily  make  it  contingent.  While  a  contingent  remainder  is 
one  which  is  limited  to  take  eflfect  to  a  dubious  and  uncertain  per- 
son or  upon  a  dubious  or  uncertain  event,  yet  all  remainders  sub- 
ject to  contingencies  or  conditions  are  not  necessarily  contingent, 
and  if  the  contingency  or  condition  is  a  subsequent  one  the  remain- 
der is  vested,  subject  to  being  divested  upon  the  happening  of  the 
subsequent  event 

4.  Same — when  will  creates  a  contingent  remainder.  A  devise 
to  the  testator's  wife  for  life  "and  to  her  children  after  her  death," 
and  if  she  does  not  have  children  "that  will  live  to  inherit"  the 
land,  then  the  land,  at  the  death  of  the  wife  and  her  children,  shall 
go  to  a  named  person  and  his  heirs,  creates  a  contingent  remainder 
with  a  double  aspect,  which,  upon  the  death  of  the  wife  without 
children  surviving,  becomes  a  fee  in  such  named  person  or  in  those 
who  are  his  heirs  at  that  time.  (Contrary  view  in  Boatman  v. 
Boatman,  198  111.  414,  and  Chapin  v.  Nott,  203  id.  341,  overruled.) 

5.  Same — when  children  of  life  tenant  have  no  vested  interest. 
Under  a  devise  of  land  to  the  testator's  wife  for  life  "and  to  her 
children  after  her  death,"  and  if  she  does  not  have  children  "that 
will  live  to  inherit"  the  land,  then  the  land,  at  the  death  of  the  ^ife 
and  her  children,  shall  go  to  a  named  person  and  his  heirs,  children 
of  the  wife  have  no  vested  interest  unless  they  survive  their  mother. 

6.  Deeds — when  deed  by  contingent  remainder-man  passes  no  in- 
terest. A  contingent  remainder  may  be  transferred  by  warranty  deed 
so  as  to  pass  title  to  the  grantee  provided  the  grantor  lives  until  the 
happening  of  the  contingency  which  is  to  vest  the  estate ;  but  if  he 
dies  before  that  time  no  interest  passes  by  the  deed^  and  its  cove- 
nants work  no  estoppel  against  the  assertion  of  title  by  his  chil- 
dren, who  do  not  claim  by  descent  from  him  but  under  the  will, 
which  created  the  remainder  in  their  father  "and  his  heirs." 


^e- 

il-l 

11,| 


Appeal  from  the  Circuit  Court  of  Coles  county;   the 
Hon.  M.  W.  Thompson,  Judge,  presiding. 

[This  is  an  appeal  from  the  circuit  court  of  Coles  county 
in  a  partition  proceeding  in  which  the  complainants  claim 
an  interest  in  the  real  estate  in  question  as  grandchildren 
and  heirs  of  Moses  Golladay. 

The  real  estate  involved  was  owned  in  fee  simple  by 
George  Golladay  at  the  time  of  his  death,  which  occurred 
on  the  13th  of  January,  1854.    The  interests  of  the  par- 
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ties  in  the  real  estate  depends  upon  the  construction  to  be 
given  to  the  second  clause  of  the  will  of  George  GoUaday. 
That  clause  is  as  follows:  "After  the  payment  of  such 
debts  I  give,  devise  and  bequeath  unto  my  wife,  Nancy  Gol- 
laday,  all  my  personal  property  and  real  estate,  being  in  sec- 
tions 9  and  lo,  in  town  13,  north,  range  10,  east,  third 
P.  M.,  in  said  county,  and  to  her  children  after  her  death ; 
and  if  the  said  Nancy  GoUaday  does  not  have  children  that 
will  live  to  inherit  said  real  estate,  that  the  said  real  estate, 
at  the  death  of  Nancy  GoUaday  and  her  children,  fall  to 
Moses  GoUaday  and  his  heirs,  of  said  county." 

At  the  time  Of  the  death  of  the  testator,  his  widow, 
Nancy  GoUaday,  had  no  children,  but  after  the  death  of 
the  testator  his  widow  married  one  Johnson  and  had  a 
daughter  by  him,  who  lived  to  be  twenty-three  years  of 
age.  This  daughter  died  before  her  mother.  Moses  GoUa- 
day died  in  1855,  leaving  two  children,  William  GoUaday 
and  Mary  Knock.  On  May  15,  1900,  William  GoUaday 
executed  a  general  warranty  deed  to  Henry  H.  Fuller  and 
Ross  R.  Fuller,  purporting  to  convey  the  real  estate  de- 
scribed in  the  bill.  WiUiam  GoUaday  died  January  i,  1904, 
intestate.  Complainants  are  his  children.  Mary  Knock, 
the  only  daughter  of  Moses  GoUaday,  died  intestate  in  the 
year  1890,  leaving  six  children  as  her  only  heirs.  John 
Knock,  Jr.,  one  of  the  children  of  Mary  Knock,  on  the 
27th  day  of  February,  1904,  made  a  warranty  deed  convey- 
ing his  interest  in  the  real  estate  involved  to  Henry  H.  Ful- 
ler.   Nancy  GoUaday  died  in  1907. 

The  court  below  found  that  Nancy  GoUaday  took  a  life 
estate  in  the  real  estate  in  question  under  the  will  of  George 
GoUaday,  and  that  Moses  GoUaday  and  his  heirs  took  a 
contingent  remainder,  which,  upon  the  death  of  Nancy  Gol- 
laday  without  leaving  chUdren  surviving  her,  became  a  fee 
in  the  persons  who  at  that  time  answered  the  description 
of  "heirs  of  Moses  GoUaday;"  that  Henry  H.  Fuller  and 
Ross  R.  Fuller  took  nothing  under  their  deed  from  Wil- 
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liam  Golladay,  and  said  deed  was  by  the  decree  of  the  court 
canceled  as  a  cloud  upon  the  title.  The  court  by  its  decree 
found  that  the  complainants  are  each  entitled  to  a  one- 
sixteenth  interest  in  the  premises  in  fee,  and  that  H.  H. 
Fuller,  Jack  Knock,  Catherine  Knock,  Minnie  Knock,  Anna 
Knock  and  Emma  Knock  are  each  seized  of  an  undivided 
one-twelfth  interest  in  said  estate,  and  that  no  other  par- 
ties have  any  interest  therein.  All  of  the  defendants  other 
than  H.  H.  and  R.  R.  Fuller  claimed  as  heirs  of  Cassie 
Johnson,  the  daughter  of  "Nancy  Johnson,  formerly  Nancy 
Golladay.  The  court  found  that  these  parties  had  no  in- 
terest in  the  premises.  Henry  H.  and  Ross  R.  Fuller  ex- 
cepted to  the  decree  and  have  perfected  an  appeal,  to  this 
court.  The  errors  relied  on  for  a  reversal  are,  that  the 
court  erred  in  finding  that  the  second  clause  of  the  will  of 
George  Golladay  gave  Moses  Golladay  a  contingent  remain- 
der instead  of  a  vested  remainder,  and  that  the  court  erred 
in  rendering  a  decree  in  favor  of  complainants,  against  the 
defendantsTj 

C.  C.  Lee,  and  H.  A.  Neal,  for  appellants : 
Moses  Golladay  took,  under  this  will,  a  vested  remain- 
der. A  vested  remainder  is  an  estate  to  take  effect  after 
another  estate  for  years,  life  or  in  tail,  which  is  so  limited 
that  if  that  particular  estate  were  to  expire  or  end  in  any 
way  at  the  present  time  some  certain  person  who  was  in  esse 
and  answered  the  description  of  the  remainder-man  during 
the  continuance  of  the  particular  estate  would  thereupon  be- 
come entitled  to  the  immediate  possession,  irrespective  of 
the  concurrence  of  any  collateral  contingency.  Boatman  v. 
Boatman,  198  111.  414;  Chapin  v.  Nott,  203  id.  341 ;  Rud- 
dell  v.  IVrenn,  208  id.  513;  Ducker  v.  Burnham,  146  id.  9; 
Siddons  v.  Cockrell,  131  id.  653;  Smith  v.  West,  103  id. 
332;  Scofield  V.  Olcott,  120  id.  362;  Cheney  v.  Teese^  108 
id.  473;  Myers  v.  Alder,  i  L.  R.  A.  432;  Culbreth  v. 
Smith,  id.  538;  Bunting  v.  Sparks,  3  id.  690. 
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A.  C.  Anderson,  for  appellees : 

No  rule  of  construction  applies  when  the  testator  has 
fixed  the  time  himself  when  the  gifts  are  to  take  effect. 
Fifer  v.  Allen,  228  111.  521 ;  Crocker  v.  VanVlissingen,  230 
id.  225. 

The  rule  that  where  a  bequest  is  to  one  person  absolutely 
and  in  case  of  his  death  without  issue  to  another,  the  con- 
tingency referred  to  is  a  death  in  the  lifetime  of  the  testator, 
and  does  not  apply  when  a  point  of  time  is  fixed  by  the  tes- 
tator or  where  a  life  estate  intervenes.  King  v.  King,  215 
111.  100;  Fifer  v.  Allen,  228  id.  521. 

A  remainder  is  contingent  where  it  is  to  pass  on  an  un- 
certain or  dubious  event.  H award  v.  Peavey,  128  111.  430; 
Thompson  v.  Adams,  205  id.  552. 

Under  this  will  it  could  not  be  known  at  the  time  the 
deed  was  made  to  the  Fullers  whether  Moses  GoUaday 
would  ever  have  any  interest  in  the  real  estate.  Security 
Co.  V.  Kuhn,  207  111.  166. 

The  court  favors  the  vesting  of  estates,  and  if  no  time 
is  fixed  by  the  testator  it  will  be  presumed  the  will  became 
effective  at  his  death,  but  where  a  clear  intention  is  shown, 
from  the  entire  will,  to  postpone  the  vesting,  the  intent  of 
the  will  must  be  carried  out.     Starr  v.  WUloughby,  218 

III.  485. 

In  furtherance  of  this  rule  the  termination  of  the  par- 
ticular estate  will  not  be,  of  itself,  treated  as  a  condition 
preventing  vesting  of  the  estate  on  the  testator's  death,  be- 
cause it  is  a  condition  which  must  always  occur,  and  the 
testator  is  contemplated  as  having  had  that  in  mind. 

The  rule  cited  by  appellants  that  where  there  is  a  person 
in  esse  as  a  remainder-man  that  person  takes  a  vested  re- 
mainder regardless  of  rights  of  contingent  remainder-men 
not  in  esse,  overturns  all  established  law  on  remainders; 
but  if  it  is  a  valid  rule  of  construction,  it  was  never  intended 
to  take  away  from  the  testator  the  right  to  fix  the  time  of 
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the  vesting  and  has  no  application  here.    Brechheller  v.  Wil- 
son, 228  111.  507 ;  Cummings  v.  Hamilton,  220  id.  480. 

Both  remainders  in  this  case  were  contingent,  being  re- 
mainders with  a  double  aspect,  dependent  on  the  same  par- 
ticular estate.  When  one  took  effect  the  other  was  forever 
gone.  Furnish  v.  Rogers,  154  111.  570;  Peoria  v.  Darst, 
loi  id.  609. 

[Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  principal  question  in  this  case  is  whether  the  in- 
terest devised  to  Moses  GoUaday  and  his  heirs  was  a  vested 
or  a  contingent  remainder.  A  vested  remainder  is  a  pres- 
ent interest  which  passes  to  a  party  to  be  enjoyed  in  future, 
so  that  the  estate  is  invariably  fixed  in  a  determinate  per- 
son after  a  particular  estate  terminatesT/  (2  Blackstone's 
Com.  168;  Haward  v.  Peavey,  128  111.  430.)  Fearne,  in 
his  work  on  Remainders,  on  page  2,  says:  "An  estate  is 
vested  when  there  is  an  immediate  fixed  right'  of  present  or 
future  enjo)m[ient;  an  estate  is  vested  in  possession  when 
there  exists  a  right  of  present  enjoyment;  an  estate  is 
vested  in  interest  when  there  is  a  present  fixed  right  of 
future  enjoyment."  K"  remainder  is  vested  when  a  definite 
interest  is  created  in  a  certain  person  and  no  further  con- 
dition is  imposed  than  the  determination  of  the  precedent 
estate.  It  is  not  sufficient  that  there  is  a  person  in  being 
who  has  the  present  capacity  to  take  the  remainder  if  the 
particular  estate  be  presently  determined.  It  must  also  ap- 
pear that  there  are  no  other  contingencies  which  may  in- 
tervene to  defeat  the  estate  before  the  falling  in  of  the 
particular  estate^  (Smith  v.  West,  103  111.  332.)  In  the 
case  last  above  cited  this  court  quoted  with  approval  the 
language  of  Chancellor  Walworth  in  Hawley  v.  James,  5 
Paige,  466,  as  follows :  "A  remainder  is  vested  in  interest 
where  the  person  is  in  being  and  ascertained,  who  will,  if 
he  lives,  have  an  absolute  and  immediate  right  to  the  pos- 
session of  the  land  upon  the  ceasing  or  failure  of  all  the 
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precedent  estates,  provided  the  estate  limited  to  him  by  the 
remainder  shall  so  long  last, — in  other  words,  where  the 
remainder-man's  right  to  an  estate  in  possession  cannot  be 
defeated  by  third  persons  or  contingent  events  or  by  a  fail- 
ure of  a  condition  precedent,  if  he  lives,  and  the  estate  lim- 
ited to  him  by  way  of  remainder  continues  till  the  precedent 
estates  are  determined,  his  remainder  is  vested  in  interest." 

A  contingent  remainder  is  one  limited  to  take  effect 
either  to  a  dubious  and  uncertain  person  or  upon  a  dubious 
and  uncertain  event.  This  general  definition  has  often  been 
approved  by  this  court.  While  the  difference  between  a 
vested  and  a  contingent  remainder  is  clear  enough  under 
the  definitions  as  given  by  the  authorities,  still  it  is  not  al- 
ways an  easy  matter  to  determine  whether  a  particular  in- 
strument creates  a  vested  or  a  contingent  remainder.  Thus, 
Mt  does  not  necessarily  follow,  in  all  cases,  that  every  estate 
in  remainder  which  is  subject  to  a  contingency  or  condition 
is  a  contingent  remainder.  The  contingency  or  condition 
may  be  either  precedent  or  subsequent.  If  the  former,  the 
estate  is  contingent;  if  the  latter,  the  remainder  is  vested, 
subject  to  be  divested  by  the  happening  of  the  condition 
subsequentfl  (Howard  v.  Pecpi/ey,  supra,  and  authorities 
there  citdiT;  To  distinguish  between  a  contingent  remain- 
der and  one  that  is  vested,  subject  to  be  divested  by  a 
condition  subsequent,  is  often  a  matter  of  much  difficulty. 
So  far  as  our  investigation  has  gone  we  have  found  no 
attempt  to  formulate  a  rule  on  the  subject,  except  the  gen- 
eral rule  that  it  is  to  be  determined  in  each  case  as  a  ques- 
tion of  construction  of  the  instrument  creating  the  interest. 

In  the  case  at  bar  both  parties  agree  that  under  the  sec- 
ond clause  of  the  will  of  George  GoUaday  Nancy  Golladay 
took  a  life  estate.  The  devise  over  to  Moses  Golladay  and 
his  heirs  caimot  be  construed  as  vesting  a  present  interest 
in  fee,  subject  to  b^  divested  upon  the  death  of  the  life 
tenant  leaving  children  surviving  her.  The  language  of  the 
testator  will  not  bear  such  construction.     The  clearly  cx- 
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pressed  intention  of  the  testator  was  to  give  his  wife  a  life 
estate  in  the  premises,  with  remainder  in  fee  to  such  of 
her  children  as  might  be  living  at  the  time  of  her  death; 
then,  to  meet  the  possibility  that  his  wife  might  die  leav- 
ing no  children  surviving  her,  he  made  the  devise  over  to 
Moses  GoUaday  and  his  heirs.  Here  the  devise  over  de- 
pended on  a  dubious  and  uncertain  contingency, — that  is, 
the  death  of  the  life  tenant  without  leaving  children  sur- 
viving iher.  The  language  of  the  testator  that  the  real  es- 
tate is  to  fall  to  Moses  Golladay  and  his  heirs  "at  the 
death"  of  the  life  tenant,  clearly  indicates  that  the  testator 
did  not  intend  or  contemplate  a  vesting  of  the  devise  over 
before  the  happening  of  that  contingency.  In  other  words, 
the  testator  has  fixed  the  time  and  the  condition  under 
which  the  estate  may  vest,  and  it  is  not  the  province  of 
courts  to  defeat  the  intention  of  the  testator  by  a  resort  to 
artificial  rules  of  construction. 

Appellants  place  much  reliance  upon  the  case  of  Boat- 
man  v.  Boatman,  198  111.  414.  That  case  arose  under  the 
following  facts :  The  testator  devised  a  certain  portion  of 
his  real  estate  to  his  son,  Emory  Boatman,  subject  to  the 
following  condition :  "The  share  of  the  real  estate  that  my 
son  Emory  gets  under  this  will  is  only  a  life  estate.  He  is 
to  have  the  use,  rents  and  proceeds  of  said  land,  after  pay- 
ing taxes  and  necessary  repairs,  so  long  as  he  may  live.  At 
his  death,  if  he  leaves  any  child  or  children  surviving  him, 
then  said  land  is  to  go  to  such  child  or  children,  but  if  he 
dies  leaving  no  child  or  children  surviving  him  then  said 
lands  to  go  to  his  brothers  and  sisters."  After  the  death 
of  the  testator,  and  during  the  life  of  Emory  Boatman, 
Clara  V.  Worsham,  a  sister  of  Emory  Boatman,  conveyed, 
by  quit-claim  deed,  all  of  her  interest  in  the  real  estate  of 
her  father,  including  that  upon  which  Emory  Boatman  held 
a  life  estate,  to  four  of  her  brothers,  one  of  whom  was 
Clarence  E.  Boatman.  Clarence  E.  Boatman  died  intestate 
February  14,   1899,  leaving  no  children  but  leaving  Ida 
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M.  Boatman,  his  widow.  Emory  Boatman  died  June  19, 
190 1,  leaving  no  widow,  child  or  children  or  descendants 
of  a  child  or  children.  Ida  M.  Boatman  filed  her  bill  for 
a  partition,  claiming  that  her  deceased  husband  was  seized 
of  a  vested  interest  in  the  lands  in  which  Emory  Boatman 
held  a  life  estate,  and  that  by  the  death  of  her  husband 
without  children,  she,  as  his  widow,  became  seized,  under 
the  Statute  of  Descent,  of  one  undivided  half  interest  in 
the  lands  upon  which  Emory  Boatman  held  the  life  estate. 
This  court  affirmed  a  decree  sustaining  the  contention  of  the 
widow  of  Clarence  E.  Boatman.  In  that  case,  on  page  420, 
a  definition  of  a  vested  remainder  was  given,  as  follows: 
"A  vested  remainder  is  an  estate  to  take  effect  after  an- 
other estate  for  years,  life  or  in  tail,  which  is  so  limited 
that  if  that  particular  estate  were  to  expire  or  end  in  any 
way  at  the  present  time,  some  certain  person  who  was 
m  esse  and  answered  the  description  of  the  remainder-man 
during  the  continuance  of  the  particular  estate  would  there- 
upon become  entitled  to  the  immediate  possession,  irrespec- 
tive of  the  concurrence  of  any  collateral  contingency." 

This  definition  is  not  erroneous  when  all  of  the  lan- 
guage embraced  within  it  is  properly  considered.  The  defi- 
nition, however,  is  very  erroneous  and  misleading  unless 
the  modifying  clause  introduced  by  the  last  eight  words 
employed  is  constantly  kept  in  mind.  The  subsequent  treat- 
ment of  the  question  involved  in  that  case  shows  that  the 
court  applied  the  definition  given,  without  considering  that 
the  death  of  the  life  tenant  leaving  children  surviving  him 
was  the  "concurrence  of  a  collateral  contingency,"  which, 
under  the  definition  given,  prevented  the  interest  of  the 
brothers  and  sisters  of  Emory  Boatman  from  being  a  vested 
remainder.  There  was  in  that  case,  as  there  is  in  the  case 
at  bar,  a  collateral  contingency  to  be  taken  into  account, — 
that  is,  the  death  of  the  life  tenant  without  leaving  surviving 
children  before  the  remainder  could  become  vested.  This 
contingency  is  a  dubious  and  uncertain  event.    It  could  not 
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be  known  until  the  death  of  the  life  tenant  whether  this 
contingency  would  happen,  hence  the  remainder  was  con- 
tingent in  the  Boattnan  case  as  it  is  in  this.  In  this  respect 
the  Boatman  case  is  out  of  harmony  with  our  previous  de- 
cisions as  well  as  the  great  weight  of  authority  outside  of 
this  State.  (See  24  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  418.)  In  so  far  as  the  Boatman  case  seems  to  lay  down 
the  rule  that  a  devise  to  one  with  remainder  in  fee  to  his 
children  who  may  survive  him,  with  a  devise  over  to  an- 
other in  case  the  life  tenant  dies  leaving  no  children,  creates 
a  vested  interest  in  remainder  in  the  last  devisee,  that  case 
is  overruled.  The  case  of  Chapin  v.  Nott,  203  111.  341,  in 
so  far  as  it  is  based  on  the  Boatman  case  on  this  point,  must 
be  regarded  as  unsound.  The  remainder  created  by  the 
devise  over  in  such  case  is  contingent  upon  the  death  of  the 
life  tenant  without  leaving  children.  That  this  is  the  proper 
construction  of  a  clause  in  a  will  or  deed  is  recognized  by 
many  decisions  of  this  court,  ^among  which  the  following 
may  be  cited :  City  of  Peoria  v.  Darst,  loi  111.  609;  Smith 
v.  West,  supra;  McCampbell  v.  Mason,  151  111.  500;  Fur- 
nish V.  Rogers,  154  id.  570. 

In  the  case  last  above  cited  the  clause  in  the  will  in- 
volved was  as  follows :  "I  give  and  bequeath  to  my  grand- 
niece,  Jessie  Starkweather,  *  *  *  my  house  and  two  lots 
in  Sycamore,  *  *  *  also  thirty-two  acres  in  Mayfield, 
DeKalb  county.  111.,  and  $500,  all  of  which  is  to  go  to  her 
children  should  she  marry.  If  she  should  die  childless, 
then  it  is  to  be  divided  between  her  mother  and  the  rest 
of  my  grand-nieces  and  nephews  who  will  appear  and  give 
evidence  of  such."  It  was  held  that  under  the  foregoing 
clause  Jessie  Starkweather  took  a  life  estate,  and  that  the 
remainder  created  by  the  devise  over  was  contingent  on  her 
marriage  and  the  birth  of  children  who  survive  the  life 
tenant.  In  disposing  of  that  case  this  court,  speaking  by 
Mr.  Justice  Phillips,  on  page  571,  said:  "The  language 
employed  designates  the  children  as  those  who  take  the  re- 
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mainder,  and  the  estate  does  not  vest  in  them,  as  an  abso- 
lute fee  simple  title  to  them  and  their  heirs  forever,  until 
the  death  of  Jessie,  as  it  is  further  provided  that  if  she  die 
childless  the  estate  is  to  be  divided  among  her  mother  and 
the  rest  of  the  testator's  grand-nieces  and  nephews,  etc., 
whose  estate  is  contingent  upon  the  death  of  Jessie  without 
a  surviving  child  or  children  or  the  descendants  of  such 
child  or  children,  in  which  case  the  takers  of  the  remainder 
are  substituted  for  surviving  children..  By  the  first  clause 
of  the  will  Jessie  Starkweather  takes  an  estate  for  life  in 
the  house,  lots  and  land  and  in  the  $500  therein  bequeathed. 
The  remainder  is  a  concurrent,  contingent  remainder  with 
a  double  aspect,  to  be  determined  immediately  upon  the 
death  of  Jessie,  as  at  that  moment  it  will  vest  in  her  child 
or  children,  or  the  descendants  of  such  child  or  children, 
that  survive  her,  and  in  default  of  such  survival  the  remain- 
der would  vest  in  the  mother  of  Jessie  and  the  other  grand- 
nieces  and  nephews  of  the  testator,"^-citing  Dunwoodie  v. 
Reed,  3  S.  &  R.  452,  and  City  of  Peoria  v.  Darst,  supra. 

The  law  as  laid  down  in  the  Rogers  case,  and  the  others 
above  cited  in  line  with  it,  furnishes  the  correct  rule  of 
decision  in  the  case  at  bar.  /The  second  clause  of  the  will 
of  George  Golladay  gave  his  wife  a  life  estate  with  a  con- 
tingent remainder  with  a  double  aspect,  to  be  determined 
upon  the  death  of  the  life  tenant.  At  the  time  of  her  death 
she  left  no  children  surviving  her.  The  devise  over  to  the 
heirs  of  Moses  Golladay  therefore  took  effect  as  a  fee  simple 
interest  upon  the  falling  in  of  the  life  estate.  The  daughter 
of  Nancy  Golladay  who  died  before  her  mother,  and  such 
of  the  heirs  of  Moses  Golladay  as  pre-deceased  the  life  ten- 
ant, had  no  interest  in  the  premises. 

William  Golladay  was  a  son  of  Moses  Golladay.  As  al- 
ready shown,  he  made  *i  warranty  deed  purporting  to  con- 
vey his  interest  in  the  premises  to  Henry  H.  Fuller  and 
Ross  R.  Fuller  several  years  before  the  death  of  the  life 
tenant.     Appellants  contend  that  this  deed  operated  as  a 

Digitized  by  LjOOQ IC 


Oct. '08.]  GoLiiADAY  V.  Knock.  428 

conveyance  of  the  interest  of  William  GoUaday,  and  that  if 
said  deed  was  otherwise  inoperative  it  should  be  given  ef- 
fect, by  way  of  estoppel,  against  the  assertion  of  title  by  the 
complainants,  who  are  the  children  of  William  GoUaday. 
This  contention  cannot  be  sustained.  William  GoUaday 
died  before  the  life  tenant.  No  title  ever  vested  in  him. 
His  children  are  not  estopped  by  the  covenants  in  this  deed 
for  the  reason  that  they  are  not  asserting  a  title  by  descent 
from  their  father,  but  are  claiming  under  the  will  of  George  ^^ 
GoUaday,  as  heirs  of  Moses  GoUaday.  ^A  contingent  re- 
mainder may  be  transferred  by  warranty  deed,  under  our 
statute,  so  as  to  vest  the  title  in  the  grantee.  (Kurd's  Stat  . 
iP^Sr^hap.  30,  sec.  jy  Wadhams  v.  Gay,  73  lU.  415 ;  Wd-  tr-' 
ton  v.  Follansbee,  131  id.  147.)  But  where  the  grantor  of 
such  an  interest  dies  before  the  contingency  happens  upon 
which  the  estate  is  to  vest,  nothing  passes  by  such  deed. 
(Thomas  v.  Miller,  161  lU.  60.)  Had  WiUiam  GoUaday 
survived  the  life  tenant  appeUants  Would  have  succeeded  to 
his  share  in  this  estate.  In  that  event  his  deed  would  have 
been  binding  upon  him  and  his  heirs  after  his  death.  The 
conveyance  by  John  Knock,  Jr.,  to  Henry  H.  Fuller  is  valid 
under  the  authorities  which  nullify  the  deed  of  William 
GoUaday.  John  Knock,  Jr.,  survived  the  life  tenant.  The 
court  below  correctly  held  that  H.  H.  Fuller  was  entitled 
to  the  share  of  John  Knock,  Jr.  This  is  the  only  interest 
he  has  in  this  estate.  The  other  appellant,  Ross  R.  FuUer, 
who  claims  under  the  d^ed  of  WUliam  GoUaday,  has  no 
interest  whatever. 

There  is  no  error  in  the  decree  of  the  circuit  court. 
The  decree  will  be  affirmed.  ^^^^^^  aMrmedJ] 

Mr.  Justice  Dunn  took  no  part  in  the  decision  of  this 
case. 
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Robert  Zempel,  Appellant,  vs.  Juuus  E.  Hughes  et  ai 

Appellees. 

Opinion  filed  June  i8,  ipo8 — Rehearing  denied  October  8,  ipo8. 

1.  Specific  performance — no  inHexible  rule  can  be  laid  down 
to  control  specific  performance.  Each  case  of  specific  performance 
must  largely  be  determined  on  its  own  special  facts,  but  where  the 
contract  is  valid  in  law,  fairly  entered  into  and  unobjectionable  in 
any  of  the  features  which  address  themselves  to  the  chancellor's 

.discretion,  a  court  of  equity  is  bound,  equally  with  a  court  of  law, 
to  enforce  the  contract. 

2.  Same — inadequacy  of  consideration,  not  gross,  is  not,  of  it- 
self,  ground  for  denying  relief.  The  fact  that  the  complainant  in  a 
bill  for  specific  performance  for  the  exchange  of  properties  may 
have  obtained  the  best  of  the  bargain  is  not,  of  itself,  ground  for 
denying  relief,  unless  the  difference  in  values  is  so  great  as  to  af- 
ford evidence  of  fraud. 

3.  Same — a  party's  praise  of  his  own  property  is  not  fraud.  A 
party  dealing  with  his  own  property  has  a  right  to  praise  it,  and 
his  mere  expression  of  opinion  as  to  its  value  does  not  amount  to 
fraud  or  misrepresentation  such  as  will  defeat  his  proceeding  for 
specific  performance,  particularly  where  the  defendant  visited  the 
property  and  had  every  opportunity  to  investigate  its  value. 

4.  Same — when  contract  will  not  be  held  to  be  forfeited  for 
delay.  Failure  of  the  complainant  in  a  bill  for  specific  performance 
to  make  his  tender  of  performance  on  the  day  specified  in  the  con- 
tract is  not  ground  for  treating  the  contract  as  forfeited,  even 
though  time  be  regarded  as  the  essence  of  the  contract,  where  the 
defendant  intentionally  avoided  the  complainant  to  prevent  the  ten- 
der and  where  the  defendant  himself  was  not  ready  to  carry  out 
the  contract. 

5.  Same — rights  under  a  sealed  instrument  may  be  waived  by 
parol.  Where  the  defendant  seeks  to  defeat  the  complainant's  right 
to  specific  performance  upon  the  ground  there  was  an  unpaid  mort- 
gage upon  complainant's  property  about  which  nothing  whatever 
was  said  in  the  contract,  which  was  under  seal,  the  complainant 
may  show  by  parol  that  the  defendant  had  agreed  to  let  the  mort- 
gage stand  and  receive  the  money  from  the  defendant  instead  of 
having  the  defendant  pay  it  off,  as  he  had  intended  doing. 

Appeai.  from  the  Circuit  Court  of  Fulton  county;   the 
Hon.  G.  W.  Thompson,  Judge,  presiding. 
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This  is  a  bill  filed  March  i,  1905,  in  the  circuit  court  of 
Fulton  county,  by  appellant,  Robert  Zempel,  against  appel- 
lee Julius  E.  Hughes,  for  the  specific  performance  of  a  con- 
tract, the  substantial  portions  of  which,  so  far  as  affects  this 
proceeding,  are  as  follows: 

''Received  of  Robert  Zempel  the  sum  of  $500  as  part  payment 
towards  the  purchase  of  the  following  described  real  estate,  (de- 
scribing the  two  hundred-acre  farm,)  which  is  hereby  bargained 
and  sold  to  the  said  Robert  Zempel  for  the  sum  of  $18,000,  the  bal- 
ance to  be  paid  as  follows,  to-wit:  $7500  more  to  be  paid  on  or 
before  February  28,  1905,  and  in  addition  thereto  the  said  Robert 
Zempel  agrees  to  convey  to  Julius  E.  Hughes,  for  the  considera- 
tion of  $10,000,  by  good  and  sufficient  warranty  deed,  the  following 
described  real  estate,  (describing  two  Chicago  residence  proper- 
ties,) said  real  estate  being  the  same  shown  said  Hughes  by  said 
Zempel,  at  which  date  the  said  Julius  E.  Hughes  agrees  to  deliver 
to  the  said  Robert  Zempel  a  good  and  sufficient  warranty  deed. 
*  *  *  Should  the  title  to  the  said  two  hundred  acres  *  *  * 
not  prove  good,  then  this  $500  to  be  refunded ;  but  should  the  said 
Robert  Zempel  fail  to  perform  his  contract  on  his  part  promptly  at 
the  time  and  in  the  manner  above  specified,  then  the  above  $500 
shall  be  forfeited  as  liquidated  damages  and  the  above  contract 
shall  become  null  and  void.  *  *  *  In  the  event  that  the  title  to 
the  said  two  hundred  acres,  as  aforesaid,  should  not  prove  good 
and  could  not  be  made  merchantable  title,  then  the  said  Hughes  is 
to  refund  the  said  $500  *  *  *  and  this  contract  to  be  and  be- 
come null  and  void.  *  *  *  Should  the  title  to  the  real  estate  in 
Cook  county,  Illinois,  not  be  found  good  and  cannot  be  made  a 
merchantable  title,  then  the  said  $500  to  return  to  said  Zempel  and 
this  contract  to  be  and  become  null  and  void.    *    *    * 

"Witness  the  hands  and  seals  of  the  parties  aforesaid  this 
twelfth  day  of  December,  A.  D.  1904. 

Juuus  E.  Hughes,  (Seal.) 
Robert  Zempel.         (Seal.)" 

Emily  A,  Boyer  was  also  made  a  party,  on  the  ground 
that  Hughes  had  conveyed  to  her,  as  security  for  a  loan  of 
$7000,  eighty  acres  of  the  land  in  question  and  taken  from 
her  a  bond  for  re-conveyance.  To  this  bill  Hughes  filed  a 
demurrer,  and  upon  leave  the  bill  was  amended,  alleging, 
among  other  things,  that  the  contract  was  fair  and  reason- 
able and  free  from  fraud,  and  that  on  December  27 j  1904, 
Hughes  had  delivered  up  possession  to  Zempel  and  taken 
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back  a  lease  of  the  farm ;  also,  that  G.  W.  Hughes  had  an 
interest  in  the  premises,  and  making  him  a  party  defendant. 
A  demurrer  having  been  sustained  to  the  amended  bill,  a 
second  amended  bill  was  filed  October  25,  1905,  setting 
forth,  among  other  new  matters,  that  the  interest  of  said 
G.  W.  Hughes  was  derived  from  a  warranty  deed  not  of 
record  at  the  commencement  of  the  suit,  covering  the  one 
hundred  and  twenty  acres  not  deeded  to  Mrs.  Boyer,  which 
deed  was  given  as  security  for  a  loan  of  $6000  and  was  in 
the  nature  of  a  mortgage.  A  supplemental  bill  was  filed 
January  24,  1906,  setting  forth,  among  other  things,  the 
filing  of  the  G.  W.  Hughes  deed,  and  that  the  $2200  mort- 
gage hereafter  spoken  of  had  been  satisfied  since  the  filing 
of  the  original  bill.  After  various  other  pleadings  had  been 
filed  the  case  came  to  a  hearing  on  the  answers  of  the  re- 
spective defendants  and  the  chancellor  dismissed  the  bill  for 
want  of  equity.  An  appeal  was  thereupon  taken  to  this 
court. 

Harry  M.  Waggoner,  and  M.  P.  Rice,  for  appellant. 

Hardin  W.  Masters,  and  Thomas  D.  Masi*Ers,  for 
appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

In  March,  1903,  appellee  Julius  E.  Hughes,  in  accord- 
ance with  a  contract  previously  made,  consummated  a  trade 
and  moved  onto  the  farm  in  question,  which  he  had  pur- 
chased for  $14,000.  At  that  time  he  borrowed  of  Emily  A. 
Boyer  $7000,  to  be  used  as  a  part  of  the  purchase  money, 
and  gave  her  a  deed  as  set  forth  in  the  foregoing  statement. 
At  the  same  time  he  borrowed  of  his  father,  George  W. 
Hughes,  $6000,  which  he  used  as  a  part  of  the  purchase 
money  for  the  farm,  and  also  deeded  to  his  father  part  of 
the  land  as  set  forth  in  the  statement.  Without  question, 
from  the  record  before  us,  the  deeds  given  to  Mrs.  Boyer 
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and  George  W.  Hughes  must  be  held  to  be  mortgages  given 
to  secure  said  loans.  The  deed  to  Mrs.  Boyer  was  recorded 
March  25,  1903.  The  deed  to  George  W.  Hughes  was  re- 
corded March  15,  1905,  after  these  court  proceedings  had 
been  instituted. 

In  September,  1904,  appellee  Julius  E.  Hughes  placed 
this  farm  for  sale  or  trade  in  the  hands  of  John  W.  Dick- 
son, a  real  estate  dealer  living  at  Lewistown,  the  county 
seat  of  Fulton  county.  Dickson  testifies  that  the  price  of 
the  farm  was  to  be  $16,000  in  cash  or  $18,000  in  trade. 
Hughes  insists  that  his  only  price  was  $18,000.  Appellant 
at  that  time  was  engaged  in  the  lumber  business  in  Lewis- 
town,  where  he  had  removed  from  Chicago  some  years  be- 
fore. Dickson  talked  with  him  about  buying  the  Hughes 
farm.  Dickson  and  Zempel,  in  the  fall  of  1904,  visited  the 
farm  and  examined  it  in*  company  with  Hughes.  Shortly 
after  this,  at  appellant's  request,  Hughes  went  to  Chica^^o 
and  looked  at  two  residences  owned  by  Zempel,  which  there 
was  talk  of  turning  in  as  a  part  of  the  trade,  if  one  was 
made.  Appellant's  price  on  the  two  properties  was  $10,- 
000.  There  is  nothing  to  indicate  that  Hughes  did  not  have 
every  opportunity  of  seeing  both  places.  After  their  return 
Hughes  met  Dickson  and  shortly  thereafter  made  an  offer 
to  Zempel,  which  he  took  under  consideration.  A  day  or 
two  later  a  trade  was  consummated  in  accordance  with  the 
terms  of  the  contract  set  out  in  the  foregoing  statement. 
This  contract  was  drawn  by  W.  M.  Fike  in  his  abstract 
office  in  Lewistown,  in  the  presence  of  appellant,  appellee 
Julius  E.  Hughes,  and  Dickson.  During  the  time  they  were 
in  the  office  there  was  a  talk  between  the  parties  of  a  $2200 
mortgage  on  one  of  Zempel's  Chicago  houses.  Dickson  and 
Zempel  say  this  was  before  the  contract  was  signed.  Fike 
is  inclined  to  think  so  too,  but  is  not  certain.  Hughes  says 
it  was  after  the  contract  was  signed.  The  exact  time,  how- 
ever, is  not  vital  in  view  of  the  other  circumstances  'in  the 
case.    Zempel  and  Dickson  both  testified  that  appellant  told 
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Hughes  of  this  $2200  mortgage  when  they  first  visited  the 
farm.  December  2^^  1904,  Hughes  signed  a  written  lease 
whereby  he  leased  the  farm  in  question  from  Zempel  for 
one  year  from  March  i,  1905,  and  the  next  day  he  trans- 
ferred the  insurance  policy  on  the  farm  buildings  to  Zem- 
pel. December  13  he  wrote  a  letter  to  a  real  estate  firm  in 
Chicago  at  whose  office  he  had  called  while  inspecting  the 
Chicago  property,  stating  that  he  had  traded  for  the  prop- 
erties in  question  and  was  going  to  put  them  on  the  market 
after  March  i,  1905,  and  asked  what  the  properties  were 
worth  and  what  money  could  be  loaned  on  them.  Janu- 
ary 29,  in  appellant's  office,  he  filled  out  an  application  for 
a  loan  to  this  same  real  estate  firm,  and  wrote  them  on  the 
same  date  as  follows :  "Yours  received ;  filled  out  as  near 
as  could ;  do  the  best  you  can  about  loan ;  see  W.  M.  Snow ; 
he  has  a  loan  on  Eggleston  avenue  of  $2200;  he  did  loan 
$3000  on  that  property."  The  testimony  is,  that  at  the  time 
the  contract  was  signed  appellant  said  there  was  no  neces- 
sity of  saying  an3rthing  about  the  $2200  mortgage,  as  he 
would  pay  it  off  before  the  first  of  March.  Dickson  testi- 
fied that  some  time  in  January  Hughes  told  him  he  would 
like  to  have  him  try  to  arrange  with  appellant  to  let  the 
mortgage  remain  on  the  property,  to  be  assumed  by  Hughes; 
that  he  went  and  saw  Zempel,  and  on  his  agreeing  to  the 
arrangement  told  Hughes  of  that  fact.  Appellant  testifies 
that  later  he  had  a  talk  with  Hughes  about  this  question 
and  told  him  that  Dickson  had  made  the  request,  and  that 
Hughes  then  said  he  would  like  to  have  the  mortgage  re- 
main unpaid  on  the  property  and  that  he  would  assume  it. 
Zempel  says  the  occasion  of  his  talk  was  that  he  was  about 
to  go  to  Chicago  to  pay  oflf  the  mortgage,  having  made 
arrangements  so  to  do  by  correspondence,  but  that  on  ac- 
count of  this  agreement  with  Hughes  he  allowed  the  mort- 
gage to  remain.  The  mortgage  was  due  by  its  terms  in 
May,  1905.  Hughes'  testimony  is  to  the  effect  that  he  did 
have  a  talk  on  the  subject  in  which  Zempel  requested  the 
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privilege  of  allowing  the  mortgage  to  remain  unpaid  and  to 
be  assumed  by  Hughes;  that  Hughes  said  he  would  con- 
sider it  and  let  him  know  later.  Zempel  went  to  Chicago, 
and  after  his  return  met  Hughes,  February  22,  on  the  street 
in  Lewistown  and  told  him  he  would  like  to  have  him  come 
in  and  close  up  that  trade.  Hughes  replied  there  was  no 
hurry.  February  24,  1905,  appellant's  son,  Robert  Zempel, 
who  was  employed  by  his  father  in  the  lumber  business,  at 
his  father's  request  called  Hughes  on  the  telephone  and 
asked  him  to  come  in  the  next  day  and  close  up  the  trade ; 
that  there  was  no  use  waiting  until  the  last  minute.  Hughes 
said  he  would  come  in  the  next  day,  and  witness  understood 
from  the  talk  that  Hughes  was  to  come  to  their  office,  but 
Hughes  failed  to  appear  the  next  day.  Dickson  testified 
that  on  Monday,  February  27,  at  appellant's  request  he  tele- 
phoned Hughes  that  appellant  wJtnted  him  to  come  in  that 
day  and  meet  at  Fike's  office  and  close  the  trade,  and  that 
Hughes  said  he  would  be  in;  that  in  the  afternoon,  ac- 
cording to  that  arrangement,  they  waited  at  Fike's  office 
until  between  four  and  five  o'clock,  and  upon  telephoning 
Hughes  he  said  he  had  been  in  town  but  had  gone  to  meet 
a  party  at  the  train  and  did  not  get  up  to  Fike's  office. 
Dickson  testified  the  arrangement  was  made  that  Hughes 
should  come  into  town  the  next  day  and  close  the  trade; 
that  he  and  Zempel  waited  until  one  o'clock  the  next  day 
for  Hughes  to  come,  and  when  he  did  not  appear  witness 
telephoned  to  the  farm,  and  was  told  by  Hughes*  daughter 
that  he  had  left  that  morning  and  had  not  returned ;  that 
at  Zempel's  request  he  then  accompanied  him  to  the  bank, 
where  Zempel  drew  $9740  in  cash,  and  they  drove  from 
there  to  Hughes'  farm  in  the  country,  where  they  saw  the 
daughter  and  the  hired  man,  and  Zempel  told  them  he  was 
there  to  close  the  trade,  at  the  same  time  showing  his  deeds 
for  the  Chicago  property  and  the  cash  in  question,  but  they 
could  not  find  Hughes.  Appellant's  testimony  agrees  sub- 
stantially with  Dickson's  on  these  questions,  and  he  also 
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testified  that  he  was  present  when  his  son  telephoned,  and 
was  present  and  heard  some  of  the  conversation  over  the 
telephone  that  Dickson  had  with  Hughes.  Hughes  himself 
does  not  deny  these  telephone  messages.  On  March  i  ap- 
pellant, who  was  then  about  to  hunt  up  Hughes  in  order  to 
make  the  tender  of  the  deeds  and  money,  met  him  on  the 
street  in  Lewistown  and  told  him  he  wanted  to  make  the 
tender.  Hughes  would  not  stop  and  walked  on  into  a  drug 
store,  where  appellant  followed  him  and  made  him  a  tender 
of  the  deeds  for  the  Chicago  property  and  $9740  in  money, 
being  the  balance  he  agreed  to  pay  over  and  above  the  $10,- 
000  trading  price  at  which  the  Chicago  properties  were  put 
in  and  the  face  of  the  mortgage  in  question,  together  with 
$40  accrued  interest  on  the  mortgage.  Hughes  refused  to 
take  the  money.  Zempel  says  Hughes  told  him  he  was  too 
late,  and  asked  if  he  had  paAd  the  mortgage  on  the  Chicago 
property.  Hughes  also  testifies  he  told  Zempel  that,  and 
claims  that  he  also  said  that  he  had  been  deceived  as  to  the 
Chicago  properties.  He  also  claims  he  had  stated  to  ap- 
pellant on  the  street  in  Lewistown,  several  days  before,  that 
he  had  been  deceived  as  to  the  Chicago  properties,  and  made 
this  same  statement  during  one  of  his  telephone  conversa- 
tions with  Dickson,  February  27  or  28.  Zempel  and  Dick- 
son both  deny  this  part  of  Hughes'  testimony.  Hughes  is 
corroborated  by  witness  Stockham  as  to  his  making  this 
statement  at  the  time  the  tender  was  made  in  Loar's  drug 
store.  The  druggist  himself  only  remembered  Hughes' 
statement  with  reference  to  its  being  too  late.  Hughes  does 
not  claim  that  he  expressed  any  dissatisfaction  with  the 
trade  previous  to  February  25,  1905,  though  he  says  he 
had  learned,  the  latter  part  of  January  or  the  first  part  of 
February,  that  he  had  been  deceived  as  to  the  value  of  the 
Chicago  properties.  There  is  testimony  by  certain  wit- 
nesses that  Hughes  admitted,  a  few  days  after  he  had  closed 
the  contract  with  Zempel,  that  he  found  the  Chicago  prop- 
erties better  than  he  expected  and  that  he  was  entirely  sat- 
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isfied  with  his  trade.  Hughes  testified  that  he  told  Zempel, 
as  late  as  February  25,  that  he  was  ready  to  carry  out  the 
contract  if  Zempel  wotdd  release  the  mortgage.  According 
to  his  testimony,  therefore,  he  based  his  refusal,  up  to  that 
date,  ostensibly  at  least,  on  this  matter  of  title  rather  than 
on  any  inadequacy  of  value. 

We  have  stated  the  facts  in  some  detail  because  no  in- 
flexible rule  can  be  laid  down  to  control  the  specific  enforce- 
ment of  contracts  in  equity.  Every  case  must  necessarily 
depend  and  be  determined  on  its  own  special  facts.  God- 
win V.  Springer,  233  111.  229;  Cohn  v.  Mitchell,  115  id. 
124;  Sugar  V.  Froehiich,  229  id.  397;  Evans  v.  Gerry,  174 

id-  595. 

Counsel  for  appellee  Jtdius  E.  Hughes  insist  that  time  is 
made  the  essence  of  the  contract  by  its  terms.  This  is  de- 
nied by  appellant.  Time  may  be  made  the  essence  of  the 
contract  by  express  stipulation  to  that  effect,  or  it  may  be 
clearly  shown  by  the  wording.  The  precise  phraseology  is 
not  important.  The  intention  of  the  parties  as  expressed 
by  the  agreement  controls  on  this  question.  {Milnor  v.. 
Willard,  34  111.  38;  Smith  v.  Brown,  5  Gilm.  309.)  In 
equity  time  is  not  necessarily  deemed  of  the  essence  of  the 
contract,  but  if  it  is  made  so  by  the  terms  of  the  agreement 
it  will  be  treated  in  equity,  as  in  law,  as  of  the  essence. 
But  even  where  the  contract  so  provides,  equity,  under  pe- 
culiar circumstances,  may  not  enforce  a  forfeiture.  Morgan 
V.  Herrick,  21  111.  481 ;  Clark  v.  Lyons,  25  id.  90;  Andrews 
v.  Sullivan,  2  Gilm.  327. 

Leavii^  out  of  consideration,  for  the  time  being,  the 
question  as  to  whetTier  the  failure  to  release  the  mortgage 
will  defeat  this  action,  and  conceding  that  time  is  made  the 
essence  of  this  contract  by  its  terms,  (which  we  do  not  find 
it  necessary  here  to  decide,)  appellant's  failure  to  make  the 
tender  of  the  deeds  and  the  balance  of  the  money  pn  or 
before  February  28,  1905,  as  provided  in  the  contract,  is 
clearly  excused  by  the  circumstances  shown  by  the  evidence 
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as  heretofore  set  out  Excepting  the  disputed  matter  as  to 
whether  the  mortgage  should  have  been  released,  it  is  very 
manifest  that  appellee  Julius  E.  Hughes  was  entirely  re- 
sponsible for  the  failure  of  appellant  to  make  the  tender 
within  the  time  provided  in  the  contract.  Appellant  made 
every  reasonable  effort,  in  good  faith,  to  make  this  tender 
and  complete  the  trade.  Equity  will  not  refuse  to  enforce 
tiiis  contract  because  he  was  unable  to  do  this  on  account 
of  Hughes  keeping  out  of  his  way  on  February  28,  the  last 
day  provided  for  the  closing  of  the  contract,  and  obviously 
trying  to  avoid  meeting  him  for  the  purpose  of  closing  the 
contract  for  several  days  previous.  (Bbert  v.  Arends,  190 
111.  221.)  Equity  will  not  permit  a  party  to  take  advantage 
of  his  own  wrong  actions.  McKennan  v.  Mickelberry,  228 
111.  460. 

Counsel  for  appellee  Julius  E.  Hughes  insist  that  there 
is  no  satisfactory  proof  than  an  agreement  was  made  to 
leave  the  $2200  mortgage  unpaid  on  one  of  the  appellant's 
Chicago  properties,  to  be  assumed  by  Hughes,  and,  even 
though  the  proof  is  clear  and  positive  on  this  question,  that 
the  agreement,  being  under  seal,  cannot  be  varied  in  its 
terms  or  new  elements  introduced  therein  by  subsequent  pa- 
rol arrangements,  and  they  cite  Starin  v.  Kraft,  174  111.  120, 
and  other  authorities  to  the  same  effect.  Any  party  to  a 
contract  has  a  right  to  waive  its  strict  compliance,  and  rights 
arising  under  a  sealed  instrument  may  be  waived  by  parol. 
(Ebert  V.  Arends,  supra;  Marshall  v.  Keach,  227  111.  35 ; 
Gibson  v.  Brown,  214  id.  330).  This  subject  is  discussed 
at  length  and  the  authorities  reviewed  in  Kissack  v.  Bourke, 
224  111.  352,  where  it  was  held  that  the  time  for  complet- 
ing a  contract  similar  to  this  might  be  extended  by  parol. 
The  evidence  in  this  record  as  to  the  action  of  both  parties 
is  all  consistent  with  appellant's  claim  that  he  allowed  the 
mortgage  in  question  to  remain  unpaid  with  the  intention 
of  paying  the  amount  of  the  principal  and  accrued  interest 
to  Hughes  at  the  time  of  closing  the  deal,  the  latter  con- 
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senting  to  assume  the  mortgage.  Hughes'  own  talk  and 
actions  up  to  the  time  he  refused  to  carry  out  his  contract 
are  entirely  inconsistent  with  any  other  theory.  He  admits 
that  there  was  a  talk  about  this  mortgage  remaining  on  the 
property,  and,  as  we  have  said,  he  was  in  correspondence 
with  Chicago  parties  \^ith  reference  to  making  the  loan  on 
this  very  property,  and  his. letter  to  them  stated  the  amount 
of  the  loan  still  on  the  real  estate.  Under  the  circumstances 
it  would  be  easier  for  him  to  keep  that  loan  than  to  make 
a  new  one.  While  the  courts  will  indulge  in  no  presump- 
tions in  favor  of  the  modification  of  contracts  by  parol, 
(Evans  v.  Gerry,  supra,)  the  evidence  is  so  clear  that  there 
was  an  agreement  to  leave  this  mortgage  unpaid,  to  be  as- 
sumed by  Hughes,  that  under  the  authorities  just  cited  it 
must  be  held  that  appellee  Julius  E.  Hughes  waived  his 
right  to  have  this  mortgage  paid  off  as  a  condition  precedent 
to  the  consummation  of  the  contract. 

A  further  reason  exists  why  appellee  Julius  E.  Hughes 
could  not  insist  upon  a  forfeiture  of  the  contract  on  the 
groimd  that  it  was  not  carried  out  on  or  before  February 
28,  X905,  in  accordance  with  its  terms.  He,  himself,  was 
not  ready  to  perform  his  part  at  that  time.  He  says  that 
if  the  mortgage  on  the  Chicago  properties  had  been  paid  he 
was  willing  to  proceed  with  the  contract,  but  it  is  manifest 
from  the  evidence  that  he  had  taken  no  steps  of  any  kind 
to  clear  off  the  loans  from  his  father,  George  W.  Hughes, 
and  Mrs.  Boyer.  Neither  did  he  attempt  in  any  other  way 
to  perfect  his  title  and  prepare  a  deed  of  the  property  on 
or  before  that  date.  Under  the  authorities,  if  he  desired  to 
insist  upon  the  forfeiture  of  the  contract  he  himself  should 
have  been  in  a  position  to  have  carried  out  his  part  of  it. 
Pomeroy  on  Specific  Per.  sec.  405 ;  Lancaster  v.  Roberts, 
144  111.  213;  Hale  v.  Cravefwr^  128  id.  408;  Gibson  v. 
Brown,  supra. 

The  further  contention  is  made  that  this  contract  should 
not  be  specifically  enforced  because  of  inadequacy  of  con- 
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sideration;  that  the  rule  is,  that  the  right  to  specific  per- 
formance is  not  an  absolute  one,  but  that  the  contract  must 
be  perfectly  fair,  equal  and  just  and  such  as  to  commend  it- 
self to  a  court  of  equity.  The  proof  in  this  record  shows 
that  the  farm  in  question  is  worth  from  $85  to  $95  an  acre, 
or  from  $17,000  to  $19,000.  Appellant  told  Hughes  that 
his  Chicago  properties  were  fairly  worth  $10,000,  and  that 
if  the  trade  was  not  made  he  was  going  to  put  them  on 
the  market  at  that  price  the  following  spring,  and  Hughes 
claims  he  was  told  Zempel  had  been  offered  $12,000  for  the 
properties.  It  appears  from  the  record  that  loans  of  $3000 
had  been  made  on  each  of  them.  Appellant  claims  that  the 
properties  were  approximately  worth  $5000  each.  Hughes 
offered  testimony  of  Chicago  real  estate  men  to  show  that 
they  were  worth  approximately  $3000  each.  There  was  no 
evidence  offered  by  appellant  as  to  the  value  of  the  farm  or 
the  value  of  his  Chicago  properties. 

Counsel  for  appellee  Julius  E.  Hughes  insist  that  the 
record  shows  that  appellant  by  the  contract  got  $4000  the 
best  of  the  trade.  Viewing  the  evidence  in  the  light  most 
favorable  to  this  contention,  we  think  the  difference  in  value 
in  favor  of  appellant  was  materially  less  than  this  amount. 
We  are  inclined  to  think,  however,  from  the  evidence  in 
the  record,  that  appellant  may  have  gotten  something  the 
best  of  the  trade.  But  will  that  alone  invalidate  the  con- 
tract? In  discussing  this  question  in  Watson  v.  Doyle,  130 
111.  415,  we  said  (p.  420)  :  "In  Coles  v.  Trecothick,  9  Ves. 
246,  Lord  Eldon,  in  considering  the  question  of  inadequacy 
of  price,  said :  'Unless  the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  amounts,  in  itself,  to  conclusive 
and  decisive  evidence  of  fraud  in  the  transaction,  it  is  not 
itself  a  sufficient  ground  for  refusing  a  specific  perform- 
ance.' In  Lee  v.  Kirby,  104  Mass.  428,  which  was  a  bill 
for  a  specific  performance,  it  is  said :  'The  general  rule  is, 
that  inadequacy  of  consideration,  exorbitance  of  price  or  im- 
providence in  the  contract,  in  the  absence  of  fraud,  will  not 
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constitute  a  defense.'  If  the  inadequacy  of  price  was  so 
gross  and  palpable  as  to  afford  evidence  of  fraud,  a  court 
of  equity  would  not  lend  its  aid  to  enforce  a  specific  per- 
formance of  the  contract.  But  such  is  not  this  case.  We 
think  it  may  be  inferred  from  the  evidence  that  the  prop- 
erty was  worth  something  more  than  appellant  agreed  to 
pay  for  it;  but  that  does  not  invalidate  the  contract.  If 
it  did,  but  few  sales  would  stand,  as  it  is  no  uncommon 
thing  for  property  to  sell  for  less  than  it  is  really  worth." 
Substantially  the  same  rule  was  laid  down  in  Ullsperger  v. 
Meyer,  217  111.  262.  In  Pomeroy  on  Specific  Performance 
(sec.  193)  it  is  stated:  "The  doctrine  is  well  settled,  both 
in  England  and  in  this  country,  that  mere  inadequacy  of 
consideration,  either  in  the  price  or  in  the  subject  matter, 
unaccompanied  by  other  elements  of  bad  faith,  is  never  a 
sufficient  ground  for  rescinding  a  contract  on  account  of 
the  hardship  thereby  resulting  from  a  performance,  unless 
the  inadequacy  is  so  excessive  as  to  furnish  satisfactory 
evidence  of  fraud.  *  *  *  When  the  inadequacy  of  con- 
sideration is  such  as  to  be  satisfactory  evidence  of  fraud, 
the  fraud  so  proved  is  a  ground  for  setting  aside  the  con- 
tract." To  the  same  effect  are  Waterman  on  Specific  Per. 
sec.  179;  Fry  on  Specific  Per.  (3d  ed.)  sec.  444;  Cathcart 
v.  Robinson,  5  Pet.  264;  Hamilton  v.  Hamilton,  162  Ind. 
430;  26  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  26.  Story 
lays  down  the  rule  as  follows :  "Inadequacy  of  considera- 
tion is  not,  of  itself,  a  distinct  principle  of  relief  in  equity. 
The  common  law  knows  no  such  principle.  The  considera- 
tion, be  it  more  or  less,  supports  the  contract.  Common 
sense  knows  no  such  principle.  The  value  of  a  thing  is 
what  it  will  produce,  and  it  admits  of  no  precise  standard. 
It  must  be,  in  its  nature,  fluctuating,  and  will  depend  upon 
ten  thousand  different  circumstances.  One  man,  in  the  dis- 
posal of  his  property,  may  sell  it  for  less  than  another 
would.  He  may  sell  it  under  a  pressure  of  circumstances 
which  may  induce  him  to  part  with  it  at  a  particular  time. 
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If  courts  of  equity  were  to  unravel  all  these  transactions 
they  would  throw  everything  into  confusion  and  set  afloat 
the  contracts  of  mankind.  Such  a  consequence  would,  of 
itself,  be  sufficient  to  show  the  inconvenience  and  imprac- 
ticability, if  not  the  injustice,  of  adopting  the  doctrine  that 
mere  inadequacy  of  consideration  should  form  a  distinct 
ground  for  relief."  (i  Story's  Eq.  Jur. — 13th  ed. — 245.) 
Story,  however,  states  that  there  may  be  such  gross  inade- 
quacy of  price  as  to  show  that  the  contract  is  unconscion- 
able, and  it  was  on  this  ground,  among  others,  that  this 
court  refused  to  enforce  specific  performance  in  Koch  v. 
Streuter,  232  111.  594.  The  contract  in  that  case  was  so 
unfair,  one-sided  and  inequitable  in  all  its  features  as  to 
furnish  very  strong  evidence  that  there  was  fraud  or  im- 
position in  its  execution. 

Admitting  that  Hughes'  testimony  as  to  all  that  was 
said  to  him  by  appellant  concerning  the  value  of  the  Chi- 
cago properties  is  true,  still  that  would  not  amount  to  fraud 
or  misrepresentations  such  as  would  justify  a  refusal  to 
carry  out  this  contract.  A  party  dealing  with  his  own  prop- 
erty has  a  right  to  praise  it,  and  the  mere  expression  of 
opinion  as  to  its  value  will  not  be  held  to  be  fraud  or  mis- 
representation. (Moore  v,  Recek,  163  111.  17;  Endsley  v. 
Johns,  120  id.  469;  Tuck  v.  Downing,  76  id.  71.)  Appel- 
lee Julius  E.  Hughes  had  every  opportunity  that  he  desired 
to  investigate  the  value  of  the  Chicago  properties.  He  him- 
self was  the  moving  party  in  the  trade,  or  at  least  had  as 
much  to  do  with  urging  it  as  did  appellant.  The  descrip- 
tions of  the  properties  were  correctly  set  out  in  the  agree- 
ment and  all  the  details  of  the  trade  were  fully  understood. 
We  cannot  find  from  this  record  any  ground  for  charging 
fraud,  misrepresentation  or  deceit  against  appellant.  While 
the  application  for  specific  performance  is  always  addressed 
to  the  sound  legal  discretion  of  the  court  and  will  not  be 
decreed  as  a  matter  of  course,  yet  such  discretion  must  be 
exercised  according  to  settled  principles  of  equity,  and  a 
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court  will,  as  a  matter  of  course,  grant  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land  where  it  is 
valid  at  law,  fairly  entered  into  and  unobjectionable  in  any 
of  its  features  which  address  themselves  to  the  chancellor's 
discretion.  In  such  a  case  a  court  of  equity  has  equal  au- 
thority with  a  court  of  law  to  grant  appropriate  relief  and 
to  enforce  a  contract.  Fowler  v.  Fowler,  204  111.  82; 
4  Pomeroy's  Eq.  Jur.  (3d  ed.)  sec.  1404;  Marshall  v. 
Keach,  supra. 

The  deeds  to  George  W.  Hughes  and  Emily  A.  Boyer, 
as  we  have  stated,  must  be  held  to  be  mortgages.  Their 
interests  should  be  protected  in  carrying  out  this  contract. 
Appellant  states  in  his  brief  that  he  is  willing  to  accept  title 
to  the  farm  subject  to  these  encumbrances.  The  amount  un- 
paid on  these  loans  appears  from  the  record  to  be  $12,000, 
plus  accrued  interest.  The  $2200  mortgage  on  one  of  the 
properties  in  Chicago  has  been  paid  by  appellant  since  the 
institution  of  these  proceedings  and  the  mortgage  released. 
The  loans  to  George  W.  Hughes  and  Mrs.  Boyer  seem  to 
be  now  past  due.  If  they  are  paid  in  full  or  left  as  liens 
on  the  farm,  to  be  assumed  by  appellant,  the  value  of  his 
Chicago  property  as  set  out  in  the  contract  will  exceed  the 
balance  due.  For  the  purpose  of  protecting  the  interests  of 
all  the  parties  to  this  litigation  the  court  may,  in  addition 
to  decreeing  specific  performance,  appoint  a  receiver  for  the 
Chicago  property  which  is  to  be  transferred  to  appellee 
Julius  E.  Hughes,  and  may  direct  the  sale  of  any  or  all  of 
that  property  in  order  to  adjust  and  settle  the  balance  be- 
tween all  the  parties  hereto.  This  settlement,  so  far  as  ap- 
pellee Julius  E.  Hughes  and  appellant  are  concerned,  should 
be  made  as  of  February  28,  1905.  In  making  the  account- 
ing between  them,  the  rent  of  the  farm  and  taxes  and  ex- 
penses in  connection  therewith,  the  renting  of  the  Chicago 
properties  and  the  taxes  and  the  income  therefrom,  should 
all  be  taken  into  account  and  a  fair  and  equitable  adjust- 
ment made.    Both  appellee  Julius  E.  Hughes  and  appellant 
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should  be  required  to  make  an  accounting  on  rents  and  ex- 
penses. The  court  will  have  ample  power  to  enforce  the 
rights  of  all  the  parties  to  this  controversy  by  directing  the 
disposal  of  the  Chicago  properties  and  the  distribution  of 
the  proceeds  after  an  equitable  accounting  as  to  all  the  in- 
terests, in  accordance  with  the  views  hereinabove  set  forth. 
McKennan  v.  Mickelberry,  supra. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 


Freundschaft  Lodge  No.  72  D.  O.  H.  et  al  Appellees, 
vs,  Anna  Ai^chenburger  et  al.  Appellants. — Hum- 
B01.DT  Lodge  No.  84,  D.  O.  H.  et  al.  Appellees,  vs. 
AmauE  Dost  et  al.  Appellants. 

Opinion  filed  June  j8,  ipo8 — Rehearing  denied  October  8,  ipo8. 

1.  Benefit  societies — when  subordinate  lodges  are  bound  by 
rules  of  the  order.  Subordinate  lodges  established  by  the  State 
grand  lodge,  acting  under  the  authority  of  the  United  States  grand 
lodge,  which  have  for  many  years  maintained  their  existence  imder 
the  authority  of  such  grand  lodges  and  conformed  to  the  laws, 
rules  and  regulations  of  the  g^and  lodges,  which  have  recognized 
and  treated  the  subordinate  lodges  as  fully  organized  and  consti- 
tuted,  are  bound  by  the  laws  of  the  order. 

2.  Same — when  withdrawing  members  of  lodge  are  not  entitled 
to  funds  and  property.  Members  of  a  subordinate  lodge  who  vote 
to  withdraw  from  the  order  and  who  thereafter  organize  an  inde- 
pendent lodge,  notwithstanding  more  than  five  members  of  the  old 
lodge  refused  to  so  vote  and  continued  to  act  as  the  old  lodge  un- 
der a  rule  of  the  order  prohibiting  a  majority  of  members  from  dis- 
solving the  lodge  if  five  members  remained,  are  not  entitled  to  the 
funds  and  property  of  the  old  lodge,  and  having  voluntarily  for- 
feited their  rights  by  withdrawing  against  such  law,  they  cannot 
invoke  the  rule  against  enforcement  of  forfeitures  in  equity. 

3.  Names — when  lodges  luive  no  exclusive  right  to  names.  Un- 
incorporated subordinate  lodges  known  as  Freundschaft  Lodge  No. 
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y2  D.  O.  H.  and  Humboldt  Lodge  No.  84  D.  O.  H.,  of  the  Hertha 
Grad,  have  no  exclusive  right  to  the  use  of  the  words  "Freund- 
schaft  Lodge,"  "Humboldt  Lodge/'  "Hertha,"  or  to  said  words 
combined,  and  their  rights  are  not  violated  by  a  new  organization 
taking  the  name  "Hertha  Schwestern  von  Illinois,"  or  by  the  use 
of  the  lodge  names  "Freundschaft  Lodge  No.  i  H.  S.  I."  and 
"Humboldt  Lodge  No.  4  H.  S.  I." 

4.  Appeals  and  errors — when  Supreme  Court  will  entertain  an 
appeal  though  less  than  $1000  is  involved.  The  Supreme  Court 
may  entertain  an  appeal  from  the  Appellate  Court  although  less 
than  $1000  is  involved  and  there  is  no  certificate  of  importance, 
where  the  suit  is  not  purely  an  action  ex  contractu^  but  is  one  in 
which  an  injunction  and  other  relief  is  sought  incident  to  the  re- 
covery of  money. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  M.  Kavanagh,  Judge, 
presiding. 

This  litigation  concerns  the  funds,  property  and  records 
of  Freundschaft  Lodge  No.  72  and  Humboldt  Lodge  No. 
84,  Deutscher  Orden  der  Harugari,  (German  Order  of 
Harugari,)  generally  known  as  D.  O.  H. 

The  suit  in  the  Freundschaft  Lodge  case  originated  by 
Fredericka  Beyer  filing  a  bill  of  interpleader  in  September, 
1904.  Said  bill  of  interpleader,  as  amended,  averred  that 
complainant  was  a  trustee  of  said  Freundschaft  Lodge  No. 
72  of  the  Hertha  Grad,  (or  degree,)  a  subordinate  lodge 
of  the  Grand  Lodge  D.  O.  H.  of  Illinois ;  that  by  the  char- 
ter granted  the  said  subordinate  lodge  a  subordinate  lodge 
should  consist  of  not  less  than  five  members ;  that  the  pur- 
pose of  the  Order  of  Harugari  and  of  Freundschaft  Lodge 
is  to  extend  sick  and  other  benefits  to  its  members ;  that  on 
account  of  the  grand  lodge  having  increased  the  per  capita 
tax  upon  members,  dissensions  have  arisen  in  Freundschaft 
Lodge  and  a  large  number  of  its  members  have  seceded 
and  incorporated  themselves  under  the  name  "Freundschaft 
Lodge  No.  I,  Hertha  Schwestern  von  Illinois,"  (Sisters  of 
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Illinois.)  The  names  of  the  alleged  seceding  members  are 
set  out  in  the  bill  and  they  are  made  parties  defendant  there- 
to. The  bill  alleges  that  complainant,  as  trustee,  has  in  her 
hands  securities  and  moneys  of  said  lodge  amounting  to 
about  $2000;  that  the  seceding  members  of  the  said  lodge 
claim  that  because  they  constitute  a  majority  of  the  mem- 
bership they  are  entitled  to  all  the  money  and  property  of 
said  lodge,  and  that  the  remaining  members  of  said  lodge 
who  did  not  withdraw  therefrom,  being  more  than  five  in 
number,  also  claim  said  moneys  and  property.  Complain- 
ant is  one  of  the  members  who  did  not  secede  or  withdraw 
from  the  lodge.  She  alleges  in  her  bill  that  she  is  willing, 
and  offers,  to  bring  the  money  and  property  into  court,  and 
asks  that  Preundschaft  Lodge  No.  72  and  Preundschaft 
Lodge  No.  I,  and  the  "seceding  members"  and  the  "re- 
maining members,"  all  of  whom  are  made  parties  defend- 
ant, be  required  to  interplead. 

The  suit  in  the  case  of  Humboldt  I^odge  No.  84  was 
instituted  in  the  name  of  that  lodge,  claiming  also  to  be  a 
subordinate  lodge  of  the  Hertha  degree  of  the  grand  lodge 
of  Illinois.  The  bill  alleges  that  a  number  of  the  members 
of  the  subordinate  lodge  seceded  or  withdrew  therefrom  but 
at  least  seventeen  members  remained;  that  the  seceding 
members  formed  an  organization  called  "Humboldt  Lodge 
No.  4,  Hertha  Schwestern,"  and  claimed  the  right  to  the 
money  and  property,  amounting  to  about  $950,  of  Hum- 
boldt Lodge  No.  84,  and  were  endeavoring  to  secure  and 
appropriate  the  same  by  withdrawing  it  from  the  bank 
where  it  was  on  deposit.  The  bill  prays  that  the  defend- 
ants be  enjoined  from  interfering  with  the  faithful  members 
of  Humboldt  Lodge  No.  84  in  carrying  on  the  work  and 
purposes  of  the  organization,  and  from  using  any  of  the 
lists,  books,  papers,  documents,  paraphernalia  or  assets  of 
the  said  lodge,  and  from  employing  the  name  "Humboldt 
Lodge"  or  "Hertha  Schwestern"  in  any  combination  what- 
ever. 
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A  stipulation  was  entered  into  between  the  parties  that 
Freundschaf t  Lodge  No.  72,  fifteen  members  thereof  named 
in  the  bill,  the  United  States  Grand  Lodge  D.  O.  H.  and  the 
Grand  Lodge  of  Illinois  D.  O.  H.  should  be  treated  and 
considered  as  complainants  in  the  original  bill  and  defend- 
ants to  a  cross-bill  filed  by  defendants  to  the  original  bill. 
A  similar  stipulation  was  entered  into  in  the  Humboldt 
Lodge  case.  The  stipulation  further  reads :  "And  it  is 
further  stipulated  by  all  and  fevery  of  the  said  parties,  that 
all  formal  pleadings  whatsoever  in  said  cause  be  and  the 
same  are  hereby  waived  and  that  the  entire  cause  may  be 
set  down  for  hearing  in  the  near  future  by  the  court,  and 
that  all  proof  whatsoever  may  be  offered  on  such  hearing 
by  the  respective  parties  and  admitted  and  considered  by 
the  court  that  would  be  admissible  under  any  bill  or  cross- 
bill or  answer  or  petition,  whether  original  or  amended  or 
supplement^  or  intervening,  or  in  any  other  form,  that 
might  be  filed  in  said  suit,  and  the  hearing  and  decision 
and  decree  of  the  court  shall  be  upon  the  facts  thus  shown, 
without  reference  to  any  question  or  questions  of  pleading 
whatsoever,  and  such  relief  may  be  granted  as  may  be  war- 
ranted by  the  proof,  irrespective  of  any  and  every  question 
of  pleading."  The  interpleader  filed  by  Fredericka  Beyer 
was  thereafter  treated  arid  considered  as  having  been  con- 
solidated with  the  cause  and  no  questions  affecting  the 
pleadings  are  raised. 

The  cross-bill  in  the  Freundschaft  Lodge  case  alleged 
that  said  Lodge  No.  72  D.  O.  H.  was  a  co-partnership ;  that 
it  was  dissolved  by  vote  of  a  large  majority  of  the  co- 
partners in  September,  1904,  and  the  persons  having  con- 
trol of  its  moneys  and  property  were  directed  to  distribute 
the  same  equally  among  the  members;  that  said  money 
and  property  were  in  control  of  certain  persons  constituting 
less  than  ten  per  cent  of  its  membership,  and  that  said  per- 
sons insisted  they  had  a  right  to  continue  the  co-partnership 
under  the  name  "Freundschaft  Lodge  No.  72  D.  O.  H.," 
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and  that  they  were  also  entitled  to  the  whole  of  the  assets, 
moneys,  books,  paraphernalia  and  property  belonging  to 
said  co-partnership  and  refused  to  permit  the  retiring  mem- 
bers to  withdraw  any  share  or  portion  thereof.  The  cross- 
bill prayed  that  the  partnership  be  declared  void,  that  an 
account  be  taken  and  that  the  parties  holding  said  moneys 
and  property  be  ordered  to  distribute  the  same  to  the  per- 
sons entitled  thereto.  The  theory  of  the  cross-bill  in  the 
Humboldt  Lodge  case  and  the  prayer  are  substantially  the 
same  as  in  the  Freundschaft  Lodge  case. 

Upon  the  hearing  the  court  entered  a  decree  giving  to 
Freundschaft  Lodge  No.  72  D.  O.  H.  and  to  Humboldt 
Lodge  No.  84  D.  O.  H.  the  property  and  funds  in  contro- 
versy, and  enjoined  the  defendants  to  the  original  and  the 
complainants  in  the  cross-bills  from  employing  the  name 
"Freundschaft  Lodge"  or  "Humboldt  Lodge,"  or  the  name 
"Hertha  Schwestern"  or  "Hertha,"  in  any  combination,  in 
connection  with  any  organization,  and  dismissed  the  cross- 
bills for  want  of  equity.  Defendants  to  the  original  bills 
appealed  to  the  Appellate  Court  for  the  First  District.  That 
court  affirmed  the  decrees  of  the  superior  court  in  all  re- 
spects, except  so  much  thereof  as  enjoined  the  defendants 
from  using  the  name  "Freundschaft  Lodge"  or  "Humboldt 
Lodge"  or  the  name  "Hertha  Schwestem"  or  "Hertha." 
The  Appellate  Court  held  that  no  right  of  complainants  was 
violated  or  interfered  with  by  the  use  of  these  names,  and 
to  that  extent  modified  the  decrees  of  the  superior  court. 
Defendants  have  prosecuted  this  appeal  from  the  judgment 
of  the  Appellate  Court  and  the  cases  have  been  consolidated 
here. 

Ammen,  Humphrey  &  Joyner,  for  appellants. 

Soi..  Levisohn,  (Israei.  Cowen,  of  counsel,)  for  ap- 
pellees. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Humboldt  Lodge  No.  84  D.  O.  H.  has  entered  a  motion 
to  dismiss  the  appeal  as  to  it  on  the  ground  that  less  than 
$1000  is  involved.  If  this  suit  were  purely  an  action  ex  con- 
tractu or  sounding  in  damages  this  court  would  have  no 
jurisdiction  to  entertain  the  appeal,  no  certificate  of  import- 
ance having  been  granted  by  the  Appellate  Court.  The  suit, 
however,  is  not  alone  for  the  recovery  of  money.  An  in- 
junction and  other  relief  not  incident  to  the  recovery  of 
money  are  sought,  and  the  case  comes  within  the  provisions 
of  the  statute  authorizing  appeals  "in  all  other  cases"  than 
actions  ex  contractu  where  the  amount  involved  is  less  than 
$1000,  and  cases  sounding  in  damages  where  the  judgment 
is  less  than  $1000.  (Richards  v.  People,  100  111.  423.) 
The  motion  is  therefore  overruled. 

Both  lodges  whose  money  and  property  are  here  in- 
volved are  subordinate  lodges  composed  of  women,  and  are 
called  lodges  of  the  Hertha  degree  D.  O.  H.  The  author- 
ity for  their  organization  emanates  from  the  constitution  of 
the  United  States  Grand  I^odge  D.  O.  H.  Prior  to  1869 
there  were  two  United  States  grand  lodges,  with  subordi- 
nate State  grand  lodges, — one  known  as  "Ancient  Order  of 
Harugari"  and  the  other  as  "The  Independent  German  Or- 
der of  Harugari."  Neither  was  incorporated,  and  in  Janu- 
ary of  that  year  these  two  organizations  merged  into  one 
order,  under  the  name  "Deutscher  Orden  der  Harugari," 
(German  Order  of  Harugari.)  That  order  has  existed  up 
to  the  present  time  and  has  never  been  incorporated.  It  is 
the  supreme  grand  lodge  of  the  United  States,  to  which  all 
State  grand  lodges  are  subject.  The  independent  German 
Order  of  Harugari  granted  a  fraternal  charter  to  the  Illi- 
nois grand  lodge  of  that  order  in  1863,  under  which  the 
Illinois  grand  lodge  was  organized  and  acted  until  1869. 
In  March,  1869,  the  grand  lodge  of  Illinois  procured  a  char- 
ter from  the  legislature  of  the  State  of  Illinois,  in  which  it 
was  named  "The  Grand  Lodge  of  the  Independent  German 
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Order  of  the  Harugari  of  the  State  of  Illinois."  It  is  in- 
sisted by  appellants  that  this  charter  was  never  accepted  and 
that  its  provisions  were  never  complied  witli  by  the  grznd 
lodge.  We  find  no  evidence  to  the  contrary  in  the  record. 
At  the  meeting  of  the  grand  lodge  of  Illinois  in  August  of 
that  year  the  grand  master  reported  the  consolidation  of  the 
two  United  States  grand  lodges  and  of  the  dropping  from 
the  names  of  the  order  "Ancient"  and  ^'Independent,"  and 
a  committee  of  three  was  appointed  to  see  to  securing  a 
change  of  the  charter  of  the  grand  lodge  by  omitting  the 
word  "Independent"  therefrom.  In  the  stipulation  of  facts 
it  is  stated  that  all  State  charters  prior  to  1869  were  after 
the  consolidation  of  the  two  United  States  grand  lodges, 
and  about  August  i  oC  the  year  1869,  taken  up  and  new 
charters  issued  to  the  different  States  by  the  United  States 
Grand  Lodge  D.  O.  H.,  that  being  its  name  after  the  con- 
solidation. The  Illinois  grand  lodge  continued  to  act  as  a 
grand  lodge  D.  O.  H.  of  the  State  of  Illinois,  and  was  rec- 
ognized by  the  United  States  Grand  Lodge  D.  O.  H.  as 
such.  The  minutes  of  the  meeting  of  the  grand  lodge  of 
Illinois  of  1874  show  the  grand  president  reported  that  "a 
charter  was  obtained  from  Springfield,  Illinois,  under  the 
name  of  D.  O.  H.,"  on  September  30,  1873.  Another  cor- 
porate charter  appears  to  have  been  secured  in  1877,  in 
which  the  name  of  the  grand  lodge  is  "Gross  Loge  des 
Deutschen  Ordens  der  Harugari  des  Staates  Illinois," 
(Grand  Lodge  of  the  German  Order  of  Harugari  of  Illi- 
nois.) In  1886  proceedings  were  had  for  the  consolida- 
tion of  the  corporation  created  by  the  act  of  the  legislature 
of  1869  ^"d  ^^^  corporation  created  by  the  charter  issued 
under  the  general  law  of  1877.  This,  the  minutes  recite, 
was  agreed  to  by  unanimous  vote  at  the  meeting  of  the 
grand  lodge  held  in  1886,  and  that  thereafter  the  grand 
lodge  was  to  work  under  the  name  of  "The  German  Order 
of  Harugari  of  the  State  of  Illinois."  A  committee  was 
appointed  to  take  necessary  steps  for  legally  carrying  out 
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the  resolution.  The  minutes  of  the  grand  lodge  meeting  of 
1887  show  that  the  grsuid  president  reported  the  incorpora- 
tion of  the  grand  lodge  of  the  State  of  Illinois  had  been 
completed. 

From  this  history  of  the  United  States  and  State  grand 
lodges  appellants  attempt  to  show  that  the  subordinate  lodges 
here  involved  do  not  hold  their  charters  by  virtue  of  the  au- 
thority of  the  Illinois  grand  lodge,  a  corporation ;  that  said 
subordinate  lodges  are  unincorporated ;  that  they  hold  their 
charters  from  the  United  States  grand  lodge  alone,  and  are 
subject  only  to  the  constitution  and  laws  prescribed  by  the 
United  States  grand  lodge,  which  is  unincorporated,  and 
are  not  subject  to  the  authority  of  the  Illinois  grand  lodge. 
It  is  also  further  contended  that  the  Illinois  State  grand  • 
lodge,  by  the  adoption  of  its  constitution  in  1904,  sepa- 
rated itself  from  the  grand  lodge  of  the  United  States  and 
repudiated  its  supremacy  by  declaring  itself  an  Illinois  cor- 
poration, and  that  in  and  by  said  constitution  it  was  left 
optional  with  lady  lodges  to  submit  to  the  jurisdiction  of  the 
State  grand  lodge. 

The  abstract  is  so  unsystematically  arranged  and  so 
poorly  indexed  that  it  has  been  difficult  to  find  exhibits 
offered  in  evidence  on  the  trial  or  embraced  in  the  stipu- 
lation of  facts.  We  have  endeavored,  however,  to  at  least 
find  such  portions  of  the  documentary  exhibits  as  are  nec- 
essary to  a  decision  of  the  case.  As  we  understand  the 
record,  the  grand  lodge  of  the  State  of  Illinois,  in  the 
matter  of  instituting  and  supervising  subordinate  lodges, 
whether  lodges  of  men  or  of  women,  obtained  its  authority 
from  the  constitution  of  the  United  States  grand  lodge. 
By  that  constitution  the  provisions  relating  to  the  organi- 
zation of  men's  lodges  were,  so  far  as  applicable,  made  to 
apply  to  Hertha  lodges.  At  least  five  members  were  re- 
quired to  constitute  a  subordinate  lodge.  The  subordinate 
lodges  here  involved  were  established  by  the  Illinois  grand 
lodge  purporting  to  act  under  and  by  virtue  of  the  authority 
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of  the  United  States  grand  lodge,  and  for  more  than  ten 
years  said  subordinate  lodges  maintained  their  existence 
and  operated  under,  and  by  virtue  of  such  authority  and 
conformed  with  the  laws,  rules  and  regulations  of  the 
United  States  and  the  State  grand  lodges.  During  all  this 
period,  so  far  as  we  understand,  the  subordinate  lodges 
were  accepted  and  treated  by  the  State  and  United  States 
grand  lodges  as  fully  organized  and  constituted  subordinate 
lodges,  entitling  their  members  to  all  the  privileges  and  ben- 
efits of  members  of  the  order.  Under  such  circumstances 
they  must  be  held  to  be  bound  by  the  laws  of  said  order. 
Under  said  laws  a  majority  of  the  members  of  said  sub- 
ordinate lodge  had  no  power  or  authority  to  dissolve  or  de- 
stroy the  lodge  so  long  as  five  or  more  members  remained 
and  desired  to  continue  the  organization.  In  each  of  these 
cases  more  than  the  required  number  to  constitute  a  lodge 
remained  in  the  organization  and  desired  to  continue  its 
existence.  In  the  Freundschaft  Lodge  case,  at  a  meeting 
held  in  September,  1904,  by  a  majority  vote  a  resolution 
that  "we  sever  our  connection  with  the  order  of  Harugari" 
was  adopted.  Five  or  more  members  did  not  vote  for  the 
resolution.  Those  voting  for  the  resolution  thereupon,  at 
the  same  meeting,  organized  Freundschaft  Lodge  No.  i, 
and  afterwards  had  it  incorporated  as  Freundschaft  Lodge 
No.  I,  Hertha  Schwestern  von  Illinois.  Later  they,  acting 
with  others,  organized  and  procured  to  be  incorporated  the 
Illinois  Grand  Lodge  of  Hertha  Schwestern  von  Ilh'nois. 
By  these  acts  they  severed  their  connection  with  Freund- 
schaft Lodge  No.  72  and  with  the  order  of  Harugari. 
Those  who  did  not  participate  in  these  acts  but  remained 
with  Freundschaft  Lodge  No.  72  elected  officers  of  said 
subordinate  lodge,  and  they  have  since  that  time  been  rec- 
ognized as  a  lodge  by  the  State  and  United  States  grand 
lodges. 

We  are  unable  to  see  any  merit  in  the  contention  that 
by  the  adoption  of  the  constitution  of  tlie  Illinois  grand 
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lodge  of  1904  said  State  grand  lodge  repudiated  the  su- 
premacy of  the  United  States  grand  lodge  and  renounced 
its  allegiance  thereto.  The  constitution  of  the  State  grand 
lodge,  as  we  read  it,  expressly  recognizes  the  supremacy  of 
the  United  States  grand  lodge,  and  that  the  State  grand 
lodge  is  subordinate  to  the  authority  of  the  United  States 
grand  lodge.  It  provides  for  the  payment  by  the  State 
grand  lodge  of  a  per  capita  tax  for  the  maintenance  of  the 
United  States  grand  lodge  and  for  sending  representatives 
to  its  meetings.  If  the  withdrawing  members  of  the  organi- 
zation have  forfeited  rights  and  property  they  did  it  by 
their  own  voluntary  act,  and  in  such  case  the  rule  against 
the  enforcement  of  forfeitures  in  a  court  of  equity  cannot 
be  invoked.  Harper  v.  Tidholm,  155  111.  370;  Village  of 
Morgan  Park  v.  Gahan,  136  id.  515. 

The  same  principles  govern  the  case  of  Humboldt  Lodge 
No.  84,  and  in  our  opinion  the  superior  court  correctly  de- 
creed the  money  and  property  involved,  and  the  records, 
paraphernalia,  etc.,  of  said  lodges  belonged  to  Freundschaft 
Lodge  No.  72  D.  O.  H.  and  Humboldt  Lodge  No.  84 
D.  O.  H.,  the  existence  of  said  lodges  having  been  contin- 
ued by  the  requisite  number  of  members  who  did  not  with- 
draw therefrom. 

We  agree  with  the  Appellate  Court  that  said  complain- 
ant lodges  have  no  exclusive  right  to  the  words  "Freund- 
schaft Lodge"  or  "Humboldt  Lodge,"  or  to  the  word 
"Hertha,"  or  to  said  words  combined,  and  that  none  of 
their  rights  were  violated  by  the  new  organization  taking 
the  name  "Hertha  Schwestem  von  Illinois,"  or  the  use  of 
the  lodge  names  "Freundschaft  Lodge  No.  i  H.  S.  I."  or 
"Humboldt  Lodge  No.  4  H.  S.  I." 

The  judgment  of  the  Appellate  Court  will  therefore  be 

Judgment  aMrtned. 
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IsABEi*i.A  Warner,  Appellee,  vs.  Vespasian  Warner 
et  a/.  Appellants. 

Opinion  Hied  June  i8,  jpo8 — Rehearing  denied  October  8,  ipo8. 

1.  Ante-nuptial  contracts — an  alleged  ante-nuptial  contract 
made  after  marriage  and  before  act  of  1874  took  effect  is  void.  An 
alleged  ante-nuptial  contract,  if  in  fact  made  after  the  marriage  of 
the  parties  and  before  the  Married  Woman's  act  of  1874  was  in 
force,  is  invalid,  and  cannot  be  ratified  by  the  wife  by  any  acts 
short  of  a  complete  acceptance  of  all  the  benefits  accruing  under 
the  contract  after  the  husband's  death. 

2.  Same — when  pritna  facie  proof  afforded  by  date  of  contract  is 
overcome.  The  presumption  that  an  ante-nuptial  contract  bearing 
a  certain  date  was  executed  on  that  date. is  overcome  by  proof  that 
the  marriage  certificate  of  the  parties  was  dated  a  day  earlier ;  that 
the  date  in  the  contract  and  the  signature  thereto  were  in  the  same 
kind  of  ink  as  was  used  in  the  marriage  certificate;  that  the  recitals 
of  the  contract  refer  to  the  marriage  of  the  parties  as  to  take  place 
in  the  future,  and  that  the  contract  is  signed  by  the  wife  in  her 
maiden  name. 

3.  Same — effect  where  provision  of  ante-nuptial  contract  is  dis- 
proportionate to  husband's  means.  If  the  provision  made  for  the 
wife  in  an  ante-nuptial  contract  is  disproportionate  to  the  husband's 
means,  the  burden  is  upon  those  claiming  under  the  husband  to 
prove  that  the  wife  had  full  knowledge  of  all  the  facts  and  circum- 
stances which  materially  affect  the  contract. 

4.  Same — what  does  not  show  that  wife  had  knowledge  of  hus- 
band's means.  Proof  of  declarations  by  the  intended  wife's  family, 
to  the  effect  that  she  was  to  marry  a  stranger  who  was  "a  ridi 
banker,"  "a  large  land  owner"  and  a  "very  wealthy  man,"  does  npt 
establish  the  fact  that  she  knew  of  the  nature  and  character  of  her 
husband's  property,  particularly  where  his  home  was  in  a  distant 
place  where  she  had  never  been  before  the  marriage. 

5.  Same — wife's  condition  in  life  at  time  of  marriage  is  not  a 
test  of  adequacy  of  provision.  The  financial  and  social  condition  of 
the  wife  and  her  father's  family  prior  to  lier  marriage  is  not  a  test 
for  determining  whether  the  provision  made  for  her  in  an  ante- 
nuptial contract  is  fair  and  reasonable  in  view  of  the  character  and 
value  of  the  husband's  property. 

6.  Same — provision  limiting  husband's  legal  duty  to  support  his 
wife  is  invalid.  The  law  imposes  upon  a  husband  the  duty  of  sup- 
porting his  wife  according  to  his  ability  and  their  station  in  life, 
and  a  provision  attempting  to  limit  the  amount  to  be  paid  annually 
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to  the  wife  "for  her  wardrobe  and  personal  expenses,  including  pin- 
money,"  is  void,  as  contrary  to  public  policy. 

7.  Dower — when  allowance  of  damages  for  refusal  to  assign 
dower  is  proper.  The  bringing  of  a  suit  by  the  widow  to  have  an 
ante-nuptial  contract  set  aside  and  to  recover  dower  is  a  sufficient 
demand,  and  under  the  statute  she  is  entitled  to  damages  for  re- 
fusal to  assign  dower. 

8.  Costs — costs  of  additional  abstract  containing  improper  mat- 
ter will  not  be  taxed  to  appellant.  The  costs  of  an  additional  ab- 
stract furnished  by  the  appellee  will  not  be  taxed  to  the  appellant 
where  much  of  the  matter  contained  therein  is  not  necessary  to  a 
complete  understanding  of  the  case. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 

Vespasian  Warner,  pro  se;  Hugh  Crea,  and  John 
FuLi<ER,  for  appellants. 

Fred  Bai,!,,  Ingham  &  Ingham,  Herrick  &  Herrick, 
and  Underwood  &  Smyser,  (Arthur  W.  Underwood,  of 
counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Isabella  Warner,  widow  of  John  Warner,  late  of  the 
city  of  Clinton,  DeWitt  county,  deceased,  filed  her  bill  in 
the  circuit  court  of  that  county  for  the  purpose  of  setting 
aside  a  certain  ante-nuptial  agreement  alleged  to  have  been 
entered  into  between  the  complainant  and  said  John  War- 
ner on  the  29th  day  of  May,  1874.  Vespasian  Warner, 
Flora  Warner  McDermott,  Arabella  Warner  Bell  and  Min- 
nie Warner  Mettler,  the  only  surviving  children  of  John 
Warner,  were  made  parties  defendant  to  the  bill,  together 
with  all  other  persons  who  claimed  any  interest,  as  tenants, 
lessees  or  otherwise,  in  the  real  estate  of  which  John  War- 
ner died  seized. 

The  grounds  upon  which  the  widow  sought  to  have 
the  ante-nuptial  contract  set  aside  are  as  follows:    "First, 
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because  her  execution  of  and  signature  to  the  same  was 
obtained  by  the  fraudulent  representations  and  willful  mis- 
representations made  to  her  by  the  said  John  Warner  at 
the  time  she  executed  the  same,  and  which  representations 
of  the  said  John  Warner  she  believed  and  relied  upon  at 
that  time ;  second,  because  the  sums  provided  for  petitioner 
in  the  said  alleged  marriage  settlement  or  agreement  were 
grossly  disproportionate  to  the  amount  of  property  owned 
by  the  said  John  Warner  at  the  time  of  the  execution  of 
said  alleged  marriage  contract  or  settlement ;  third,  because 
the  said  alleged  marriage  contract  or  settlement  shows  that 
it  was  entered  into  after  the  marriage  of  petitioner  to  the 
said  John  Warner,  while  they  were  living  together  as  hus- 
band and  wife."  , 

Vespasian  Warner  and  Flora  Warner  McDermott  filed 
their  answer  to  the  bill,  in  which  they  denied  all  of  the  es- 
sential averments  upon  which  the  complainant  rested  her 
right  to  the  cancellation  of  the  agreement  and  alleged  that 
the  agreement  was  fairly  entered  into  on  the  28th  day  of 
May,  prior  to  the  marriage  of  John  Warner  and  the  com- 
plainant, and  that  there  were  no  fraudulent  or  willful  rep- 
resentations by  the  said  John  Warner  made  to  the  com- 
plainant to  induce  her  to  execute  said  contract,  and  that  the 
provisions  therein  made  for  the  complainant,  in  view  of  the 
amount  of  property  then  owned  by  said  John  Warner  and 
the  complainant's  station  in  life,  were  fair  and  reasonable. 
Arabella  Warner  Bell  and  Minnie  Warner  Mettler,  who 
are  half-sisters  to  Vespasian  Warner  and  Flora  Warner  Mc- 
Dermott, being  the  children  of  said  John  Warner  and  com- 
plainant, answered  the  bill,  confessing  the  truth  of  all  the 
material  allegations  thereof  and  admitting  that  the  com- 
plainant was  entitled  to  the  relief  sought.  Some  of  the 
other  defendants  answered,  claiming  some  rights  in  certain 
portions  of  the  real  estate  as  tenants  or  lessees  of  John  War- 
ner, but  there  is  no  issue  in  relation  to  any  of  these  collat- 
eral matters  presented  by  this  record. 
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After  the  issues  were  made  up  between  the  original 
complainant  and  Vespasian  Warner  and  his  ^ster,  Flora 
Warner  McDermott,  the  cause  was  referred  to  a  master  in 
chancery,  with  directions  to  take  the  testimony  and  report 
his  findings.  The  taking  of  testimony  by  the  master  was 
commenced  in  April,  1906,  and  continued  from  time  to  time 
imtil  it  was  concluded,  about  July,  1907.  On  the  23d  day 
of  July,  1907,  the  master's  report,  together  with  the  objec- 
tions and  exceptions  of  both  parties,  was  filed  in  the  circuit 
court  and  the  cause  came  on  for  a  final  hearing.  Before 
the  final  hearing  was  entered  upon,  Vespasian  Warner  and 
Mrs.  McDermott  filed  an  amendment  to  their  answer,  in 
which  they  charged  that  appellee  was  of  negro  descent  and 
with  having  concealed  that  fact  from  John  Warner,  and 
setting  up  that  by  reason  of  such  concealment  the  provi- 
sions made  in  the,  contract  were  more  than  just  and  equi- 
table. The  complainant  excepted  to  this  amendment  on  the 
gfround  that  the  same  was  scandalous  and  impertinent  and 
immaterial,  and  that  it  presented  no  legal  defense  to  the 
bill.  Complainant's  exception  to  this  amendment  was  over- 
ruled by  the  court,  and  this  ruling  is  among  the  cross-errors 
assigned  by  the  complainant.  The  master  found  that  the 
contract  was  entered  into  on  May  29,  1874,  and  that  John 
Warner  was  the  owner  at  that  time  of  about  2200  acres  of 
land  in  DeWitt  county,  Illinois,  worth  $55,000;  other  real 
estate,  including  his  homestead  in  Clinton,  Illinois,  worth 
$26,900,  and  $49,200  in  cash  and  credits,  making  a  total 
of  $131,000.  The  master  found  that  there  was  no  evidence 
of  the  circumstances  attending  the  making  of  the  agree- 
ment, no  witnesses  to  its  execution,  no  evidence  of  any  rep- 
resentations on  the  part  of  John  Warner  as  to  his  property, 
and  no  evidence  that  the  complainant  had  any  knowledge 
of  the  character  and  extent  of  his  property,  and  that  there 
were  no  circiunstances  from  which  such  knowledge  on  her. 
part  ought  to  be  presumed.  The  master  also  found  that 
the  provisions  in  the  contract  for  complainant  were  dispro- 
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portionate  to  the  amount  of  the  property  of  John  Warner 
at  the  time4t  was  executed.  The  master  recommended  a 
decree  setting  aside  the  contract  and  giving  the  complain- 
ant homestead  and  dower  in  the  real  estate  and  damages 
for  a  failure  of  the  defendants  to  assign  homestead  and 
dower.  These  findings  were  objected  to  by  Vespasian  War- 
ner, as  executor  of  the  last  will  and  testament  of  John  War- 
ner and  in  his  own  proper  person,  and  by  Flora  Warner 
McDermott,  which  objections  were  all  overruled  by  the  mas- 
ter. The  cause  was  submitted  to  the  court  in  July,  1907. 
A  decree  was  entered  in  vacation  sustaining  the  master's 
findings  in  all  respects  except  the  finding  that  the  contract 
was  executed  on  the  29th  day  of  May,  1874.  The  court 
found  that  the  contract  was  executed  on  the  28th  day  of 
May,  1874.  Upon  the  issue  presented  by  the  amendment 
made  by  leave  of  court  at  the  time  of  the  final  hearing,  the 
court  found  that  there  was  no  legal  or  competent  evidence 
tending  to  sustain  the  charge  that  complainant  was  of  negro 
descent.  At  the  next  regular  term  of  the  circuit  court  of 
DeWitt  county,  which  convened  in  November,  1907,  Ves- 
pasian Warner  and  his  sister,  Mrs.  McDermott,  filed  their 
written  motion  to  vacate  the  decree  entered  in  vacation, 
basing  the  motion  upon  substantially  the  same  grounds  con- 
tained in  their  objections  to  the  master's  findings.  The 
qourt,  after  overruling  complainant's  motion  to  strike  the 
motion  to  vacate  from  the  files,  overruled  the  motion  to  va- 
cate the  decree  and  ordered  that  the  decree  should  stand  as 
the  final  decree  of  the  court  in  said  cause.  Frc«n  this  de- 
cree Vespasian  Warner,  as  executor  and  in  his  own  proper 
person,  and  Mrs.  McDermott,  have  prosecuted  this  appeal. 
The  record  in  this  case  is  quite  voluminous.  There  are 
4000  pages  of  typewritten  matter  in  the  record  and  about 
450  pages  of  printed  matter  in  the  abstracts.  The  issues 
involved  made  it  necessary  to  take  a  great  deal  of  testimony 
as  to  the  extent  and  character  of  John  Warner's  property 
at  the  time  the  contract  was  entered  into.    A  large  amount 
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of  testimony  was  taken  in  Ohio  in  regard  to  the  question 
presented  by  the  amendment  to.  the  answer  as  well  as  facts 
concerning  the  condition  in  life  of  appellee  prior  to  her 
marriage.  It  will  not  be  necessary  to  go  into  an  extensive 
consideration  of  the  testimony  bearing  upon  some  of  these 
questions.  The  following  is  an  outline  of  the  principal 
facts  disclosed  by  the  testimony: 

Appellee  was  brought  up  on  a  farm  in  Huron  county, 
Ohio.  Her  father's  name  was  Stephen  Robinson.  She  had 
attended  the  country  schools  and  had  acquired  a  fair  educa- 
tion, considering  the  limited  advantages  she  enjoyed.  She 
had  never  had  any  business  experience  and  had  never  trav- 
eled outside  of  her  native  State  prior  to  1873.  Some  time 
in  the  spring  or  summer  of  that  year,  appellee,  her  twin 
sister,  Arabella  Robinson,  and  her  mother  went  to  visit  rel- 
atives in  the  State  of  Kansas.  On  their  return  from  Kansas 
appellee  and  Dr.  Warner  met  for  the  first  time.  Dr.  War- 
ner was  at  that  time  a  widower,  fifty- four  years  of  age. 
He  resided  in  Clinton,  DeWitt  county,  Illinois,  where  he 
had  practiced  his  profession  and  accumulated  a  fortune  esti- 
mated at  $131,000.  Dr.  Warner  was  a  shrewd,  experienced 
business  man  and  a  physician  of  many  years*  experience. 
He  was  engaged  in  the  banking  business  when  he  first  met 
appellee.  His  first  wife  had  been  dead  seven  years.  The 
conclusion  is  irresistible  from  the  evidence  that  Dr.  Warner 
became  greatly  impressed  with  appellee.  The  parties  sepa- 
rated at  Springfield,  Illinois,  appellee,  with  her  mother  and 
sister,  going  to  her  home  in  Ohio,  while  Dr.  Warner  went 
to  his  home  in  Clinton.  A  persistent  courtship  on  Dr.  War- 
ner's part  was  carried  on  by  correspondence.  His  letters 
introduced  on  the  hearing  before  the  master  show  conclu- 
sively that  he  had  set  out  with  a  determination  to  win  the 
affection  of  appellee  with  the  intention  of  making  her  his 
wife.  In  his  second  letter  Dr.  Warner  sent  appellee  his 
photograph  and  requested  her's  in  exchange,  which  she 
sent  him  about  a  month  later.     The  evidence  is  not  clear 
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whether  the  engagement  was  effected  by  correspondence 
or  took  place  on  the  occa^on  of  Dr.  Warner's  first  visit 
to  appellee's  home,  which  occurred  in  December,  1873.  It 
appears  quite  probable  from  the  expressions  found  in  some 
of  Dr.  Warner's  letters  that  a  general  engagement  to  marry 
had  been  agreed  upon  prior  to  his  visit  but  that  the  time 
was  not  definitely  fixed  until  the  meeting  in  December,  at 
appellee's  home.  In  December  it  was  definitely  agreed  that 
the  marriage  should  be  celebrated  during  the  month  of 
May,  1874.  The  correspondence  of  the  parties  continued 
regularly  up  to  the  time  of  the  marriage,  which  was  fixed 
for  the  28th  day  of  May,  1874.  The  evidence  shows  that 
Dr.  Warner  arrived  at  the  Robinson  home  about  nine  o'clock 
in  the  forenoon  of  May  28,  1874.  The  marriage  occurred 
at  twelve  o'clock  on  that  day,  in  the  presence  of  a  com- 
pany of  friends  and  relatives  of  appellee.  Dr.  Warner  and 
his  wife  left  that  same  day  for  their  future  home  in  Clin- 
ton, Illinois.  The  original  marriage  certificate  is  in  the 
record  and  shows  that  the  marriage  was  solemnized  on  the 
28th  day  of  May.  The  original  contract  upon  which  ap- 
pellants rely  is  also  in  the  record.  The  evidence  shows  that 
it  is  all  in  the  handwriting  of  Dr.  Warner  except  the  sig- 
nature of  appellee.  The  contract  in  question  is  in  the  fol- 
lowing words  and  figures :  ,, 

"This  indenture  of  two  parts,  made  this  29th  day  of 
May,  A.  D.  1874,  by  and  between  Isabella  Robinson,  of 
the  county  of  Huron  and  State  of  Ohio,  gentlewoman,  of 
the  first  part,  and  John  Warner,  of  the  county  of  DeWitt 
and  State  of  Illinois,  of  the  second  part,  witnesseth : 

"That  whereas,  marriage  is  intended  to  be  had  and  sol- 
emnized between  the  parties  aforesaid;  and  whereas,  each 
party  is  desirous,  before  entering  into  said  marriage,  to 
know  just  what  their  rights  of  property  is  to  be  in  each 
other's  estate.  It  is  agreed  that  the  said  party  of  the  first 
part  shall  at  all  times  have,  hold,  use  and  invest  in  her  own 
name  and  for  her  sole  use  and  benefit,  all  the  property,  real 
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and  personal,  which  she  now  has  or  may  hereafter  acquire 
by  gift,  grant,  devise  or  in  any  other  manner,  together  with 
the  earnings  and  increase  thereof,  the  same  to  be  at  all 
times  under  her  sole  and  separate  control,  with  full  right 
to  part  with  the  same  by  sale,  gift,  devise  or  in  any  other 
manner  during  her  lifetime,  and  for  the  considerations 
hereinafter  named  said  party  of  the  first  part  agrees  that 
she  will,  at  all  times  after  said  marriage  is  consummated, 
join  said  party  of  the  second  part  in  executing  any  and  all 
deeds  or  other  instruments  in  writing  which  may  be  neces- 
sary to  convey  any  and  all  lands  or  other  real  estate,  or 
any  interest  that  the  said  party  of  the  second  part  may  have 
herein  or  which  he  may  hereafter  acquire  in  any  State,  ter- 
ritory or  country  whatever ;  and  whether  said  party  of  the 
first  part  joins  in  said  conveyance  or  not,  she  hereby  and 
herein,  for  the  consideration  hereinafter  named,  waives, 
relinquishes  and  releases  all  the  rights  of  dower  or  other 
rights  to  all  and  any  real  estate  of  the  said  party  of  the 
second  part,  and  agrees  and  binds  herself  not  to  make,  set 
up  or  establish  any  claim  of  dower,  homestead  or  any  other 
right  in  or  to  any  of  the  real  estate  now  owned  by  the  party 
of  the  second  part  or  which  he  may  hereafter  acquire  during 
the  term  of  his  life  or  after  his  death,  unless  the  same  shall 
be  devised  or  bequeathed  to  her  by  the  said  party  of  the 
second  part  by  will  or  other  writing  properly  signed.  And 
the  said  party  of  the  second  part,  in  consideration  of  the 
above  agreements  and  of  the  said  marriage,  agrees  and 
binds  himself  to  allow  and  pay  to  the  said  party  of  the  first 
part,  yearly,  the  sum  of  $500  for  her  wardrobe  and  per- 
sonal expenses,  including  pin-money,  said  sum  to  be  paid 
in  quarterly  payments  or  as  may  be  required  by  the  party 
of  the  first  part,  and  at  the  death  of  the  said  party  of  the 
second  part  the  said  party  of  the  first  part,  if  she  survives, 
is  to  have,  in  lieu  of  dower  and  all  other  statutory  rights 
or  common  law  rights,  the  sum  of  $10,000,  the  same  to  be 
paid  her  out  of  the  estate  of  the  said  party  of  the  second 
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part  as  fast  as  the  same  can  be  raised  without  great  sacri- 
fice, with  six  per  cent  interest  from  the  date  of  the  death 
of  the  said  party  of  the  second  part,  and  upon  the  payment 
of  the  said  sum  of  $10,000  all  the  estate,  real  and  personal, 
of  the  said  party  of  the  second  part  is  released  and  dis- 
charged from  all  further  and  other  claims  of  the  said  party 
of  the  first  part,  either  statutory  or  common  law,  dower, 
homestead  or  otherwise,  excepting  gifts  or  devises  by  will 
or  other  instrument  in  writing  duly  signed  by  said  party 
of  the  second  part.  And  the  said  party  of  the  first  part 
agrees,  in  consideration  of  the  above,  that  she  will  not  make 
any  claim  of  dower,  homestead  in  any  real  estate  sold  or 
conveyed  by  the  party  of  the  second  part  during  his  life- 
time, whether  she  joins  in  the  conveyance  or  sale  or  not, 
and  that  on  the  payment  of  the  said  sum  of  $10,000,  and 
interest  from  and  after  the  death  of  the  said  party  of  the 
second  part,  she  will  execute  any  and  all  releases  and  ac- 
quittances in  writing  that  may  be  necessary  to  release  her 
dower,  homestead  or  other  statutory  rights  to  all  the  real 
and  personal  estate  of  the  said  party  of  the  second  part, 
unless  the  same  is  devised  to  her  by  will  or  other  instru- 
ment in  writing  duly  signed  by  the  said  party  of  the  second 
part.  And  this  is  to  be  a  bar  and  estoppel  in  all  courts  of 
law  or  equity  to  any  claim  of  the  party  of  the  first  part  to 
the  property  of  the  party  of  the  second  part  on  the  payment 
of  the  said  sum  of  $10,000,  made  at  any  time  during  cover- 
ture or  after  the  death  of  said  party  of  the  second  part,  and 
it  is  agreed  that  this  contract  is  to  be  interpreted  and  con- 
strued according  to  the  laws  of  the  State  of  Illinois  and 
where  the  property  is  situated,  and  the  object  and  interests 
of  the  parties  hereto  to  be  honestly  carried  out. 

**In  testimony  whereof  we  have  hereimto  set  our  hands 
and  seals  on  the  day  and  year  first  above  mentioned. 

Isabella  Robinson,  [Seal.] 
John  Warner.  [Seal.]" 
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The  parties  lived  happily  together  as  husband  and  wife 
until  separated  by  the  death  of  Dr.  Warner,  December  21, 
1905.  Two  daughters  were  born  to  them,  both  of  whom 
are  still  living.  Appellee,  although  only  an  inexperienced 
country  girl  when  married,  rose  with  the  increasing  re- 
sponsibilities of  her  new  station  and  successfully  managed 
a  home  supplied  with  the  comforts  and  luxuries  that  the 
constantly  increasing  wealth  of  her  husband  enabled  him 
to  procure.  Dr.  Warner  died  testate,  leaving  appellee,  his 
widow,  and  his  four  children  already  named,  as  his  only 
heirs.  At  the  time  of  his  death  his  estate  was  worth  ap- 
proximately $2,000,000.  By  his  will  he  devised  to  appellee 
the  homestead  in  Clinton,  eighty  acres  of  land  in  DeWitt 
county,  Illinois,  and  all  the  interest  that  the  testator  owned 
in  the  home  farm  of  the  appellee's  father  in  Huron  county, 
Ohio.  The  aggregate  value  of  the  property  devised  to  ap- 
pellee is  $50,000.  This  property  was  devised  to  appellee 
upon  the  express  condition  that  she  should  ratify  the  ante- 
nuptial contract  after  the  death  of  the  testator.  All  of  the 
residue  of  the  estate  the  testator  devised  equally  in  fee  to 
his  four  children,  each  taking  a  share  per  stirpes.  Appellee 
filed  a  renunciation  of  the  provisions  made  for  her  by  the 
will  and  elected  to  take  in  lieu  thereof  the  property  allowed 
her  as  widow  imder  the  statute. 

The  controlling  question  in  this  case  is  the  validity  of 
the  ante-nuptial  contract.  All  other  questions  are  subsidiary 
to  this  one.  If  the  contract  is  sustained  it  settles  the  rights 
of  the  parties,  and  if  it  is  annulled  those  rights  are  settled 
by  the  statute. 

First — The  question  as  to  the  date  when  the  contract 
was,  in  fact,  executed  is  important.  This  question  is  the 
subject  of  controversy  under  the  evidence  and  has  received 
extended  treatment  by  counsel  in  their  briefs.  If  the  con- 
tract was  executed  after  the  marriage  it  is  wholly  void  for 
want  of  consideration,  and  because,  under  the  law  of  Illi- 
nois as  it  existed  on  May  29,  1874,  a  married  woman  did 
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not  have  the  legal  capacity  to  enter  into  such  a  contract 
(Thompson  v.  Minnich,  22^  111.  430.)    If  the  contract  was 
void  because  it  was  entered  into  before  the  enabling  act  of 
1874  went  into  effect,  appellee  could  not  ratify  it,  after  her 
disability  was  removed,  by  any  acts  short  of  a  complete  ac- 
ceptance of  all  the  benefits  accruing  under  such  contract 
after  her  husband's  death.     (Page  on  Contracts,  sec.  321; 
Thompson  v,  Minnich,  supra.)     The  cases  of  Thomas  v. 
Muellefj  106  111.  36,  and  Weaver  v.  Weaver,  109  id.  225, 
which  are  relied  on  by  appellants  as  establishing  a  contrary 
rule,  do  not  go  to  the  extent  claimed  for  them.     In  the 
Mueller  case  the  husband,  with  another  person,  executed  his 
promissory  note  to  his  wife  for  $15,000  for  money  loaned 
by  her  to  him  prior  to  July  i,  1874.    The  husband  paid  in- 
terest from  year  to  year  until  1876.    In  1877  he  executed 
a  power  of  attorney  to  confess  judgment  on  the  note. 
Without  deciding  whether  the  husband  could  have  avoided 
the  note  at  any  time  because  of  the  disability  imposed  on 
the  wife,  this  court  held  that  the  acts  of  paying  interest 
and  executing  the  power  of  attorney  were  equivalent  to  the 
execution  of  a  new  note,  and  affirmed  a  decree  dismissing 
the  husband's  bill  in  equity,  filed  to  obtain  relief  against  a 
judgment  confessed  upon  the  note  by  virtue  of  the  power  of 
attorney.    The  case  of  Weaver  v.  Weaver  is  not  in  point. 
The  validity  of  an  ante-nuptial  contract  was  there  involved. 
The  contract  was  made  in  1877, — ^three  years  after  the  dis- 
abilities of  married  women  had  been  removed  by  statute. 
The  contract  was  found  to  be  fair  and  reasonable  under  the 
circumstances  of  the  parties.    It  provided  that  the  wife  was 
to  accept  $12,000  after  her  husband's  death,  "to  be  in  lieu 
of  all  her  claims,  whether  as  widow,  heir  or  otherwise,  of 
whatsoever  nature  or  kind,  and  in  lieu  of  dower  or  widow's 
portion."    The  widow  accepted  the  $12,000  in  satisfaction 
of  the  ante-nuptial  contract    She  then  filed  a  petition  seek- 
ing to  have  her  statutory  award  set  out  to  her.    It  was 
held  by  this  court  that  her  claim  to  an  award  was  among 


Digitized  by  LjOOQ IC 


Oct. '08.]  Warner  v.  Warner.  459 

the  rights  she  surrendered  by  her  ante-nuptial  contract,  and 
that  she  could  not  accept  all  the  benefits  of  the  contract  and 
at  the  same  time  reclaim  statutory  rights  which  she  had 
surrendered  as  a  consideration  upon  which  the  ante-nuptial 
agreement  rested.  We  find  nothing  in  either  of  these  cases, 
or  in  any  others  to  which  our  attention  has  been  called, 
contrary  to  the  general  rule  laid  down  by  this  court,  that  a 
contract  entered  into  by  a  married  woman  which  was  void 
at  the  time  of  its  execution  for  want  of  capacity  in  her  to 
make  it,  cannot  be  ratified  by  her  after  such  disability  is  re- 
moved. But  even  if  the  law  were  otherwise,  the  rule  would 
not  be  applicable  to  the  facts  in  this  case,  since  there  is 
no  evidence  whatever  tending  to  show  that  appellee  ratified 
this  contract  after  the  death  of  her  husband.  If,  after 
Dr.  Warner's  death,  appellee  had  accepted  the  $10,000  and 
executed  a  release  to  the  executor  with  full  knowledge  of 
all  her  rights,  and  the  contract  was  otherwise  free  from 
legal  objections,  the  case  would  be  within  the  rule  laid  down 
in  the  Weaver  case. 

There  is  another  phase  of  the  doctrine  of  ratification 
insisted  upon  by  the  appellants,  but  it  does  not  relate  to  the 
date  of  the  contract.  That  question  will  be  considered  in 
a  subsequent  part  of  this  opinion. 

The  question  whether  the  contract  was  entered  into  on 
May  28  or  May  29,  1874,  remains  to  be  considered  as  one 
of  fact  under  the  evidence.  The  master  found  the  date  of 
execution  to  be  May  29.  The  chancellor  who  tried  the 
cause  sustained  an  exception  to  this  finding  and  found  the 
date  of  execution  to  be  May  28,  1874.  The  evidence  in 
support  of  the  29th  of  May  as  the  true  date  of  the  execu- 
tion is  the  fact  that  the  instrument  recites  on  its  face  that 
it  was  made  and  entered  into  on  the  29th  day  of  May,  1874. 
This  is  the  only  date  which  appears  upon  the  face  of  the 
instrument.  In  addition  to  this  fact  the  circumstance  that 
no  one  who  was  present  at  the  marriage  testifies  to  any  fact 
in  connection  with  the  execution  of  any  papers  at  the  Rob- 
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inson  home  on  the  day  of  the  marriage  is  commented  upon 
as  tending  to  show  that  no  such  transaction  occurred.  On 
the  other  hand,  appellants  contend  that  the  instrument  was 
executed  on  May  28  and  that  the  date  "29"  is  a  mistake,  or, 
at  all  events,  that  the  contract  was  executed  before  the  mar- 
riage occurred,  and  that  it  is  as  probable  that  the  marriage 
certificate  which  recites  that  the  marriage  was  celebrated 
on  the  28th  of  May  is  a  mistake  as  that  the  date  "29th 
of  May"  is  wrong  in  the  contract.  We  cannot  accept  the 
theory  that  there  was  a  mistake  in  the  date  of  the  mar- 
riage certificate.  It  is  hardly  conceivable  that  the  date  of 
an  event  of  such  great  moment  to  the  parties  would  be  mis- 
stated by  the  official  who  made  the  certificate,  or  that  if 
such  mistake  had  occurred  that  the  parties  would  have  ac- 
cepted and  retained  such  erroneous  certificate  without  no- 
ticing it  and  making  an  effort  to  have  it  corrected.  It  is 
impossible  to  reach  any  conclusion  on  this  point  that  is 
satisfactory.  The  best  that  can  be  done  is  to  weigh  the  evi- 
dence and  accept  the  conclusion  which  results  from  a  bal- 
ancing of  probabilities.  Whatever  view  is  taken  must  be 
accepted  with  a  consciousness  that  there  are  many  chances 
against  its  being  correct. 

The  body  of  the  contract  is  written  in  blue  ink.  The 
figures  "29"  and  the  word  "May"  were  evidently  inserted 
in  the  blank  spaces  left  for  the  date  at  a  time  subsequent 
to  the  writing  of  the  body  of  the  agreement.  These  two 
words,  together  with  the  attesting  clause  and  the  signatures 
of  the  parties,  are  written  in  purple  ink.  Upon  comparing 
the  color  of  the  ink  used  by  the  justice  of  the  peace  in  filling 
out  the  marriage  certificate  with  that  used  by  the  parties 
in  signing  the  agreement  it  appears  to  be  the  same  color. 
If  it  were  shown  with  certainty  that  the  marriage  certifi- 
cate was  made  by  the  justice  of  the  peace  on  May  28  we 
would  regard  this  circumstance  as  having  very  considerable 
weight.  The  date  of  the  marriage  certificate  is  not  proved 
by  any  evidence  other  than  the  fact  that  it  is  dated  on  the 
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28th.  This  date  is  not  impeached  by  any  evidence  found 
in  the  record.  In  view  of  the  importance  of  the  event  and 
the  interest  that  the  parties  concerned  must  have  felt  in  the 
celebration  of  their  marriage,  we  think  the  probability  that 
they  made  a  mistake  as  to  the  day  of  the  month  on  which 
the  event  occurred  is  exceedingly  weak,  and  this  probability 
is  further  weakened  by  the  official  certificate  of  the  justice 
of  the  peace,  who  certifies  that  he  celebrated  the  marriage 
on  the  28th.  The  recital  in  the  marriage  certificate  we  think 
may  safely  be  assumed  to  be  the  true  date  on  which  the 
marriage  was  celebrated.  The  natural  and  reasonable  thing 
for  the  magistrate  to  do  after  the  marriage  was  celebrated 
would  be  to  make  out  the  certificate  and  deliver  it  to  the 
parties.  The  probability  that  this  course  was  pursued  is 
strengthened  by  the  fact  that  Dr.  Warner  and  his  wife  left 
for  their  Illinois  home  on  the  same  day  that  they  were  mar- 
ried. They  would  naturally  want  their  marriage  certificate 
before  leaving  Ohio.  These  circumstances  lead  us  to  the 
conclusion  that  the  marriage  certificate  was  most  probably 
written  up  at  the  Robinson  home  on  the  28th  day  of  May. 
If  this  conclusion  be  accepted  as  true,  the  fact  that  there 
was  purple  ink  at  the  Robinson  home  on  that  day  is  es- 
tablished. The  fact  that  the  marriage  contract  was  signed 
by  the  parties  with  ink  in  all  respects  similar  to  that  used 
on  the  marriage  certificate,  while  not  a  conclusive  circum- 
stance that  both  instruments  were  executed  at  the  same 
place,  is  at  least  a  circumstance  consistent  with  the  fact  that 
both  instruments  were  executed  at  the  same  place.  In  ad- 
dition to  this  circumstance  the  contract  itself  affords  some 
evidence  that  it  was  executed  before  the  marriage.  Its 
recitals  show  that  it  was  made  in  contemplation  of  a  mar- 
riage to  be  thereafter  celebrated,  and  it  is  signed  by  appel- 
lee in  her  maiden  name,  "Isabella  Robinson."  The  evidence 
shows  that  Dr.  Warner,  in  addition  to  the  business  already 
referred  to  in  which  he  had  been  engaged,  had  served  a  term 
as  circuit  clerk  of  DeWitt  county  and  had  been  colonel  of 
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the  41st  Illinois  Infantry  in  the  war  of  the  rebellion.  In 
view  of  the  intelligence  and  official  and  business  experience 
of  Dr.  Warner  we  think  it  is  fair  to  assume  that  he  knew 
that  it  was  necessary  to  the  validity  of  such  a  contract  that 
it  should  be  executed  before  the  marriage  was  celebrated. 
Under  all  the  circumstances,  our  conclusicMi  is  that  the  bet- 
ter reason  is  in  favor  of  the  theory  that  the  contract  was 
executed  on  May  28,  before  the  marriage  occurred. 

Appellee  insists  that  there  is  a  presumption  of  law  that 
the  contract  was  executed  on  the  day  it  was  dated.  This 
is  true  in  a  qualified  sense;  but  this  means  no  more  than 
that  the  contract  purporting  to  have  been  made  on  a  given 
date  affords  prima  facie  evidence  that  it  was  executed  on 
that  date,  and  casts  the  burden  on  the  party  attacking  the 
date  of  bringing  forward  the  proof,  in  the  first  instance,  to 
show  a  different  date.  The  date  in  the  contract  proves  it- 
self unless  other  evidence  is  introduced  showing  the  date  to 
be  a  mistake.  If  such  other  evidence  is  found  in  the  rec- 
ord the  inference  is  overcome  and  nothing  remains  of  the 
presumption.  We  are  inclined  to  agree  with  the  trial  court 
that  the  evidence  here  is  sufficient  to  show  that  the  date 
written  in  the  contract  was  a  mistake. 

Second — Since  this  contract  cannot  be  set  aside  on  the 
ground  that  it  was  executed  after  the  marriage,  the  next 
question  to  be  determined  is  whether  the  contract  is  void 
because  the  provisions  made  therein  for  appellee  were  dis- 
proportionate to  the  amount  of  property  owned  at  the  time 
by  Dr.  Warner.  The  law  in  this  State  is  well  settled  that 
where  the  provision  for  a  wife  made  by  an  ante-nuptial 
contract  is  disproportionate  to  the  means  of  the  intended 
husband,  it  casts  the  burden  upon  those  claiming  under  the 
husband  to  prove  that  the  wife  had  full  knowledge  of  all 
the  facts  and  circumstances  that  materially  affect  the  con- 
tract. (Taylor  v.  Taylor,  144  111.  436;  Achilles  v.  AchiUes, 
151  id.  136;  Hessick  v.  Hessick,  169  id.  486;  Murdoch  v. 
Murdoch,  219  id.  123.)  It  jvill  require  but  a  glance  at  the 
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facts  to  show  that  the  contract  in  question  did  not  make  a 
provision  for  appellee  in  a  fair  proportion  to  the  amount  of . 
property  owned  by  Dr.  Warner  at  the  date  of  the  contract. 
The  master  has  found,  and  that  finding  has  been  approved 
by  the  court,  that  Dr.  Warner  was  worth  $131,000  at  the 
date  of  his  marriage,  of  which  $49,200  was  personal  prop- 
erty. Had  Dr.  Warner  died  after  the  marriage  and  before 
any  change  took  place  in  the  amount  of  his  property,  ap- 
pellee would  have  received,  under  the  law,  one-third  of  his 
personal  property,  or  $16,400.  Dr.  Warner  owned  at  that 
time  2200  acres  of  farm  lands,  found  by  the  master  to  be 
worth  $55,000.  Appellee  would  have  been  entitled  to  a 
dower  interest  in  this  real  estate  or  the  income  from  one- 
third  of  it  during  her  natural  life,  which,  figured  at  six 
per  cent,  would  produce  an  annual  income  of  over  $1000. 
He  also  owned  other  real  estate  worth  $26,900,  which  in- 
cluded his  homestead  and  other  city  property.  It  is  fair 
to  assume  that  appellee  would  have  had  a  substantial  in- 
come from  her  dower  interest  in  this  real  estate.  But  it  is 
not  necessary  to  go  further  into  these  figfures.  Appellee's 
interest  under  the  statute,  had  she  become  a  widow  soon 
after  her  marriage,  would  have  been  far  in  excess  of  the 
$10,000  which  she  would  have  received  under  the  contract 
at  that  time.  The  disproportion  between  the  provisions  of 
the  contract  and  what  appellee  would  have  received  under 
the  statute  is  so  apparent  that  we  do  not  deem  it  necessary 
to  pursue  this  discussion  further. 

Third — Since  it  appears  that  the  provisions  made  for 
appellee  by  the  contract  are  grossly  disproportionate  to  the 
amount  of  Dr.  Warner's  property  at  the  time,  the  next  in- 
quiry to  be  considered  is,  have  appellants,  in  discharge  of 
the  burden  cast  upon  them  by  the  law,  shown,  by  a  pre- 
ponderance of  the  evidence,  that  appellee  had  full  knowl- 
edge of  the  nature,  character  and  value  of  Dr.  Warner's 
property  at  the  time  she  executed  the  agreement?  The  line 
of  testimony  introduced  by  appellants  upon  this  issue  con- 
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sists  of  the  statements  of  a  number  of  witnesses  who  resided 
in  Huron  county,  Ohio,  in  1874,  and  prior  thereto,  to  the 
effect  that  after  appellee's  return  from  Kansas  there  was  a 
general  report  in  the  neighborhood  that  Isabella  Robinson 
had  met  a  wealthy  banker  on  her  western  trip  and  that  she 
was  to  be  married  to  him.  Some  of  the  witnesses  state  that 
this  information  was  given  them  by  appellee,  while  others 
say  it  was  given  out  by  her  sister  and  her  mother,  while 
some  others  could  not  testify  to  anything  beyond  the  fact 
that  it  was  generally  understood  that  Isabella  Robinson  was 
going  to  marry  a  wealthy  banker,  without  tracing  the  source 
of  the  rumor  to  any  particular  member  of  the  Robinson 
family.  The  appellants  contend  that  the  existence  of  the 
rumor  that  Dr.  Warner  was  "rich,''  "very  wealthy,"  "a  rich 
banker"  and  "a  large  land  owner,"  in  the  Robinson  neigh- 
borhood, cannot  be  accounted  for  in  any  other  way  than  by 
supposing  that  information  to  have  been  communicated  to 
appellee  by  Dr.  Warner  himself  or  that  appellee  obtained 
it  by  investigation  made  by  her  among  the  friends  and  ac- 
quaintances of  Dr.  Warner  in  Clinton.  We  think  it  would 
be  an  easy  matter  to  over-estimate  the  value  of  testimony 
of  this  character  given  upon  the  recollection  of  witnesses 
thirty-three  years  after  the  conversations  to  which  they  tes- 
tify are  said  to  have  occurred.  We  have  no  doubt  that 
the  fact  that  the  daughter  of  an  obscure  farmer  who  re- 
sided in  the  rural  district  of  Ohio  was  engaged  to  be  mar- 
ried to  a  wealthy  banker  and  a  large  land  owner  would 
naturally  be  the  subject  of  much  discussion  among  the 
people  of  that  community,  nor  is  it  unreasonable  that  the 
amount  of  the  reputed  wealth  would  grow  very  perceptibly 
as  the  story  made  its  way  from  one  to  another  throughout 
that  neighborhood.  It  is  a  matter  within  the  common  ex- 
perience of  most  persons  that  rumors  and  common  neigh- 
borhood gossip  connected  with  a  subject  such  as  appears  to 
have  engaged  the  attention  of  the  neighborhood  in  which 
the  appellee  resided  will  often  obtain  currency  from  a  very 
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trifling  and  insignificant  circumstance,  and  that  once  under 
way  the  story  will  take  on  so  many  different  shapes  and 
colorings  that  the  originator  of  the  rumor  would  not  be 
able  to  recognize  it  if  he  should  hear  it  after  it  has  been 
repeated  a  dozen  or  more  times.  In  this  connection  it  is 
to  be  borne  in  mind  that  the  courtship  of  Dr.  Warner  con- 
tinued without  mtermissicHi  until  his  marriage,  in  1874.  It 
is  not  to  be  presumed  that  the  people  residing  in  that  neigh- 
borhood did  not  discuss  the  fact  of  the  marriage  of  appellee 
with  Dr.  Warner  after  it  occurred,  and  doubtless  members 
of  the  Robinson  family  felt  more  at  liberty  to  discuss  the 
subject  of  Dr.  Warner's  wealth  after  the  marriage  than  be- 
fore it  occurred,  even  if  it  be  conceded  that  their  informa- 
tion on  this  subject  was  no  better  after  the  marriage  than 
before.  The  g^eat  difficulty  that  witnesses  would  have  in 
separating,  in  their  recollection,  matters  which  came  to  their 
knowledge  before  the  marriage  from  those  which  they 
learned  afterwards,  detracts  very  much  from  the  weight  to 
be  given  to  this  character  of  testimony.  In  attempting  to 
recall  conversations  which  occurred  so  long  ago,  witnesses 
whose  candor  and  integrity  may  be  unassailable  might  eas- 
ily and  unconsciously  be  mistaken  as  to  the  time  when  they 
first  heard  the  rumor  of  Dr.  Warner's  great  wealth. 

But  even  if  it  is  admitted  that  appellee  had  been  told  by 
Dr.  Warner  that  he  was  a  "banker"  and  "large  land  owner" 
and  "wealthy,"  prior  to  the  time  when  the  contract  in  ques- 
tion was  executed,  yet  proof  of  such  general  facts  does  not 
discharge  the  burden  which  the  law  casts  upon  appellants 
to  show  that  appellee  had  such  knowledge  of  the  nature, 
character  and  value  of  Dr.  Warner's  property  as  the  law 
requires.  As  said  by  this  court  in  Hessick  v.  Hessick,  sti- 
pra:  "The  circumstance  of  his  reputed  wealth  is  entitled 
to  but  little  weight  as  tending  to  prove  that  she  knew  of  the 
nature  and  value  of  his  property."  The  terms  "wealthy" 
and  "very  rich"  are  too  indefinite  and  general  to  charge 
anyone  with  the  knowledge  of  the  kind  and  amount  of 
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property  possessed.     In  view  of  the  confidential  relation 
existing  between  Dr.  Warner  and  appellee  at  the  time  this 
contract  was  entered  into,  it  was  his  duty  to  make  a  full 
disclosure  to  appellee  of  all  the  material  facts  relating  to 
the  amount,  character  and  value  of  his  property  which  were 
necessary  to  enable  the  appellee  to  intelligently  determine 
whether  she  desired  to  enter  into,  such  contract,  and  the 
burden  of  proving  that  appellee  had  such  information  the 
law  casts  upon  the  appellants.    Such  proof  is  not  in  this  rec- 
ord.   It  may  be  true,  as  suggested  by  the  appellants,  that  it 
is  not  within  their  power  to  make  such  proof  at  this  time. 
This  circumstance  cannot  change  the  rules  of  law.    Whether 
appellants'  inability  to  produce  this  testimony  results  from 
the  want  of  witnesses,  or  means  of  evidence,  or  because  the 
facts  do  not  exist,  we  are  unable  to  say.    Whatever  embar- 
rassments may  confront  appellants  at  this  remote  period, 
there  was  nothing  at  the  time  to  prevent  Dr.  Warner  from 
preserving  evidence  that  he  had  complied  with  the  rules 
of  law,  if  he  did  comply  and  desired  to  so  preserve  the 
evidence.     The  evidence  is  not  here  and  it  will  serve  no 
useful  purpose  to  speculate  upon  the  cause  of  its  absence. 
The  effect  is  the  same  whatever  the  cause.     It  is  said  in 
some  of  the  cases  that  if  circumstances  exist  from  which 
a  knowledge  of  the  character  and  value  of  the  husband's 
property  ought  to  be  inferred  the  ante-nuptial  contract  of 
a  woman  will  be  upheld,  even  in  the  absence  of  proof  of 
actual  knowledge.    This  rule  has  been  recognized  by  this 
court  in  Colbert  v.  Rings,  231  111.  411,  and  in  other  earlier 
cases.    Appellee  had  never  been  to  DeWitt  county  prior  to 
her  marriage,  and  so  far  as  the  evidence  shows  she  knew 
no  one  there  except  Dr.  Warner.     There  are  no  circum- 
stances in  this  case  from  which  the  knowledge  on  appellee's 
part  of  Dr.  Warner's  property  ought  to  be  imputed  to  her. 
Fourth — It  is  next  contended  by  appellants  that  in  view 
of  the  condition  in  life  of  appellee  at  the  time  of  her  mar- 
riage with  Dr.  Warner  the  provisions  made  for  her  in  this 
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contract  are,  under  all  of  the  circumstances,  fair  and  rea- 
sonable. It  is  under  this  contention  that  appellants  insist 
that  the  amendment  to  their  answer  charging  that  appellee 
was  of  negro  descent  is  pertinent.  AH.  the  evidence  bear- 
ing upon  this  question  was  taken,  over  appellee's  objection, 
before  the  amendment  to  the  answer  was  made.  After  giv- 
ing this  question  our  most  serious  consideration  we  are 
wholly  unable  to  perceive  any  legal  justification  for  its  pres- 
ence in  this  case.  In  our  opinion  the  amendment  to  the 
answer  presented  an  irrelevant  and  immaterial  issue  and 
should  not  for  that  reason  have  been  allowed.  We  do  not 
deem  it  necessary  to  go  into  a  discussion  of  the  evidence 
bearing  upon  this  question.  It  consists  almost  entirely  of 
general  repute  in  the  neighborhood  that  Joseph  Robinson, 
the  grandfather  of  appellee,  had  a  trace  of  negro  blood  in 
his  veins;  that  he  was  a  dark-skinned  man,  and  that  he 
was  known  as  "Black  Robinson."  His  children  grew  up 
in  Ohio,  and,  so  far  as  the  evidence  shows,  associated  on 
equal  terms  with  the  other  people  of  that  community.  They 
married  white  people  and  reared  families,  who,  in  turn, 
were  recognized  as  the  social  equals  of  the  other  people. 
Appellee's  mother,  it  is  admitted,  was  a  white  woman,  and 
the  brothers  and  sisters  of  appellee  married  white  persons 
who  were  acquainted  with  their  family  history.  It  is  mani- 
fest from  the  entire  record  that  this  question  had  no  bearing 
upon  the  appellee's  social  standing  or  matrimonial  prospects, 
and  for  this  reason  its  consideration  is  entirely  foreign  to 
the  issues  involved  here. 

Aside  from  this  question,  appellants  insist  that  in  view 
of  appellee's  condition  in  life  at  the  time  of  her  marriage 
to  Dr.  Warner  the  provision  made  in  the  contract  was  fair 
and  reasonable.  On  this  question  appellants  point  out  the 
fact  that  appellee  was  bom  and  reared  in  a  log  house ;  that 
there  were  no  carpets  on  the  floors,  no  pictures  on  the  walls, 
no  ornamental  shrubbery  in  the  yard  and  no  fences  around 
the  house.     We  are  not  aware  of  any  rule  of  law  which 
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measures  the  legal  rights  of  a  married  woman  in  her  hus- 
band's estate  by  the  amount  of  property  that  her  father 
owned  or  the  character  of  material  which  entered  into  the 
construction  of  the  house  in  which  she  was  born.  It  may 
be  said  to  the  credit  of  Dr.  Warner  that  when  he  was 
pressing  his  suit  for  appellee's  hand  he  was  not  an  adven- 
turer on  a  fortune-hunting  expedition.  It  was  not  houses 
and  lands  that  he  expected,  but  a  true,  womanly  woman 
who  was  qualified  to  take  charge  of  his  home  and  make 
him  a  good,  faithful  wife,  and  the  history  of  his  more  than 
thirty  years  of  married  life  with  appellee  shows  that  she 
filled  his  expectations  in  every  respect.  The  justice  and 
humanity  of  our  laws  forbid  that  it  shall  be  said  to  her 
after  her  lifetime  of  devotion  to  her  husband:  "Because 
you  were  a  poor  farmer's  daughter  $10,000  is  enough  for 
you ;  take  that  and  get  out." 

Fifth — It  is  finally  contended  by  appellants  that  inas- 
much as  appellee  received  $500  per  year  during  her  married 
life  for  her  separate  use  she  must  be  held  to  have  ratified 
the  contract,  and  that  she  is  now  estopped  from  asserting 
its  invalidity.  This  contention  cannot  be  sustained,  for  the 
reason  that  the  evidence  does  not  show  that  any  pjrt  of 
the  money  received  by  appellee  from  her  husband  was  re- 
ceived as  a  pa3rment  under  this  contract.  The  evidence 
shows  that  Dr.  Warner  trusted  the  household  affairs  and 
expenses  entirely  to  appellee.  He  gave  her  unrestricted  au- 
thority to  draw  checks  on  his  bank  account.  She  did  so, 
and  appellants  have  introduced  checks  drawn  by  her  upon 
her  husband's  bank  account  aggregating  many  thousands 
of  dollars,  but  it  is  shown,  as  above  suggested,  that  the 
greater  portion  of  this  money  was  applied  on  household 
and  family  expenses,  for  which  Dr.  Warner  was  liable. 
Improvements  upon  the  home  were  made  as  needed  and 
paid  for  by  appellee  by  checks  upon  her  husband's  account. 
The  evidence  shows,  also,  that  the  appellee  drew  checks  for 
money  for  her  own  private  use  as  occasion  required,  but  in 
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no  single  instance  does  it  appear  that  these  sums  were  given 
her  by  reason  of  the  obligation  contained  in  the  ante-nuptial 
contract.  It  was  the  duty  of  Dr.  Warner  to  furnish  ap- 
pellee with  a  support  suitable  to  their  condition  in  life,  and 
the  evidence  shows  that  he  discharged  this  duty  without 
reference  to  the  contract,  and  that  neither  he  nor  appellee 
regarded  the  contract  as  in  any  way  increasing  or  limiting 
his  duty  in  this  regard. 

There  is  another  view,  which  is  not  presented  in  the 
argument,  to  which  we  briefly  refer.  In  so  far  as  Dr.  War- 
ner undertook  to  bind  himself  to  allow  and  pay  to  appellee 
the  sum  of  $500  "for  her  wardrobe  and  personal  expenses, 
including  pin-money,"  to  be  paid  quarter-annually  during 
the  married  life  of  the  parties,  he  took  upon  himself  no  ob- 
ligation that  the  law  would  enforce.  This  part  of  the  con- 
tract is  clearly  void,  as  being  contrary  to  sound  principles 
of  public  policy.  The  law  casts  on  the  husband  the  duty  to 
support  his  wife  according  to  his  ability  and  station  in  life, 
and  "her  wardrobe  and  personal  expenses"  are  a  part  of 
the  support  which  the  law  requires  the  husband  to  furnish. 
Any  contract  intended  to  modify  the  legal  duty  of  the  hus- 
band towards  his  wife  while  that  relation  is  subsisting  is 
contrary  to  public  policy  and  void.  (Page  on  Contracts, 
sec.  426,  and  cases  cited  in  note.)  If,  after  the  marriage 
of  appellee  and  Dr.  Warner,  he  had  met  financial  reverses 
and  his  property  had  been  so  reduced  that  $500  would  have 
been  an  exorbitant  and  unreasonable  provision  for  appellee 
in  view  of  his  reduced  financial  condition,  clearly  she  would 
have  had  no  standing  in  law  to  have  insisted  on  the  pay- 
ment of  $500  to  her  for  her  wardrobe,  expenses  and  pin- 
money.  On  the  other  hand,  the  evidence  shows  that  after 
the  marriage  of  the  parties  Dr.  Warner's  wealth  increased 
very  rapidly.  The  advance  in  the  values  of  his  real  estate 
made  a  very  substantial  addition  to  his  fortune.  Something 
like  $50,000  was  added  to  his  wealth  every  year  during  his 
married  life.    Under  these  circumstances  the  contract  lim- 
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iting  appellee's  allowance  to  $500  per  annum  would  be  un- 
reasonably small.  The  law  has  wisely  fixed  the  limit  of 
the  support  to  be  supplied  to  the  wife  at  what  is  reason- 
able in  view  of  the  wealth  of  the  husband  and  the  station 
of  the  parties  in  life,  and  the  parties  have  no  legal  right, 
by  contract,  to  interfere  with  this  flexible  rule  of  law,  which, 
by  adjusting  itself  to  the  circumstances  of  each  particular 
case,  subserves  the  best  interests  both  of  the  parties  and  the 
public.  The  evidence  here  shows  that  Dr.  Warner  and  his 
wife  entirely  disregarded  the  $500  per  year  clause  in  this 
contract.  The  husband  provided  for  his  wife  throughout 
their  married  life  in  a  manner  satisfactory  to  her  and  in 
keeping  with  the  wealth  and  high  social  position  which  the 
parties  occupied.  There  is  no  proof  that  Dr.  Warner 
sought  to  limit  his  wife  to  $500  per  year  or  that  appellee 
insisted  upon  the  payment  of  that  sum  for  her  support. 

In  view  of  the  law  which  imposes  upon  the  husband  the 
legal  duty  to  furnish  his  wife  with  a  support  according  to 
his  ability  and  their  station  in  life,  and  the  further  fact  that 
the  parties  to  this  contract  appear  to  have  wholly  disre- 
garded the  annual  pa)rment  clause  in  the  agreement  during 
their  married  life,  the  contract  in  question  should  be  read 
and  construed  simply  as  a  contract  to  pay  her  $10,000  out 
of  the  estate  of  her  husband  after  his  death.  There  are  no 
elements  of  an  estoppel  or  acts  of  ratification  that  in  any 
way  affect  the  right  of  appellee  to  have  this  contract  set 
aside  and  annulled. 

Sixth — Appellants  insist  that  the  court  below  erred  in 
allowing  damages  to  appellee  for  a  failure  to  assign  her 
dower.  Section  41  of  chapter  41  of  Starr  &  Curtis'  Re- 
vised Statutes  of  Illinois  provides,  that  whenever,  in  any 
action  brought  for  that  purpose,  a  surviving  husband  or 
widow  recovers  dower  in  any  lands,  he  or  she  should  be 
entitled  to  recover  reasonable  damages  from  the  time  of  his 
or  her  demand  and  a  refusal  to  assign  reasonable  dower, 
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which  may  be  assessed  by  the  court.  The  bringing  of  this 
suit  by  appellee  was  a  sufficient  demand,  and  under  the  stat- 
ute appellee  is  entitled  to  her  reasonable  damages  for  the 
refusal  of  the  appellants  to  assign  her  dower.  (Bonner  v. 
Peterson,  44  111.  253.)  There  is  no  error  in  the  decree  in 
this  regard. 

Seventh — Appellee  has  filed  a  supplemental  abstract  of 
the  record  in  this  case  of  ggpages.  She  has  made  a  motion, 
which  was  taken  with  the  case,  that  the  costs  of  the  sup- 
plemental abstract  be  charged  to  appellants.  The  principal 
matter  which  seems  to  have  influenced  appellee  in  furnish- 
ing this  supplemental  abstract  is,  that  in  the  original  ab- 
stract appellants  had  not  copied  the  letters  of  Dr.  Warner 
to  appellee  in  full  but  had  only  given  an  abstract  of  such 
letters.  These  letters  fill  56  pages  of  printed  matter  in  the 
supplemental  abstract.  We  do  not  think  it  was  necessary  to 
set  out  all  this  voluminous  correspondence  in  full.  Neither 
do  we  see  any  necessity  for  setting  out  the  will  of  Dr.  War- 
ner in  full,  as  is  done  in  the  supplemental  abstract.  No 
question  as  to  the  construction  of  this  will  is  involved  in 
the  case  and  appellants'  abstract  furnishes  all  the  informa- 
tion that  is  required  upon  that  subject.  The  motion  to  tax 
the  cost  of  the  supplemental  abstract  to  appellants  will  be 
denied.  The  costs  other  than  appellee's  supplemental  ab- 
stract will  be  taxed  against  Vespasian  Warner  and  Flora 
Warner  McDermott,  individually. 

Our  conclusion  upon  the  whole  case  is  that  there  is  no 
reversible  error  in  the  record. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Walter  Bui^lis,  Appellee,  vs.  The  City  of  Chicago, 

Appellant. 

Opinion  filed  June  i8,  J po8— Rehearing  denied  October  8,  ipo8. 

1.  Offices — police  patrolman  suing  for  salary  must  show  legal 
existence  of  ofHce.  A  party  suing  a  city  for  salary  as  a  police  pa- 
trolman must  prove  the  legal  existence  of  the  office  and  his  Ipgal 
right  to  hold  it,  as  such  an  office  was  unknown  to  the  common  law 
and  wherever  it  exists  it  is  the  creation  of  a  statute  or  ordinance. 

2.  Same — incorporation  of  city  under  general  law  abolishes  of- 
fice of  police  patrolman.  Organization  by  a  city  under  the  general 
law  abolishes,  eo  instanti,  all  offices  existing  under  the  city's  former 
special  charter  except  offices  within  the  saving  clause  of  the  general 
law,  which  are  those  of  mayor,  city  council,  city  clerk,  city  attor- 
ney and  city  treiasurer. 

3.  Same — the  office  of  police  patrolman  must  be  created  by  ordi- 
nance. Where  the  office  of  police  patrolman,  existing  under  a  city's 
special  charter,  is  abolished  by  the  city's  act  of  organizing  under 
the  general  law,  there  is  no  such  office  until  it  is  again  established 
by  ordinance,  and  an  ordinance  which  merely  provides  that  the  po- 
lice force  shall  consist,  among  other  officers,  of  "police  patrolmen 
now  in  the  employ  of  the  city,"  does  not  create  the  office. 

4.  Same — resolutions  and  appropriation  ordinances  not  admis- 
sible to  establish  existence  of  ordinance.  A  resolution  of  the  city 
council  in  the  form  of  an  order  authorizing  the  superintendent  of 
police  to  increase  the  number  of  police  patrolmen,  and  appropria- 
tion ordinances  showing  appropriations  for  certain  years  for  the 
salaries  of  the  police  patrolmen,  are  not  admissible  to  establish  the 
existence  of  the  office  of  police  patrolman. 

5.  Same — when  ordinance  does  not  create  office  of  police  patrol- 
man. An  ordinance  providing  that  the  police  department  shall  em- 
brace as  many  patrolmen  "as  has  been  or  may  be  prescribed  by 
ordinance,"  cannot  be  regarded  as  creating  the  office  of  patrolman. 

6.  Same — earnings  or  opportunities  to  earn  cannot  be  shown  to 
reduce  damages  in  action  for  salary.  Salary  is  incident  to  the  title 
to  the  office  and  not  to  its  occupation,  and  if  one  having  a  legal 
right  to  an  office  is  wrongfully  prevented  by  a  city  from  performing 
the  duties  of  the  office  he  may  recover  his  salary  for  the  period  he 
was  so  prevented,  where  it  has  not  been  paid  to  anyone  performing 
the  duties  of  the  office ;  and  his  earnings  or  opportunities  to  cam 
cannot  be  shown  by  the  city  in  reduction  of  damages. 

7.  Same — when  city  is  not  estopped  to  deny  that  plaintiff  is  a 
de  jure  officer.    Where  the  office  of  police  patrolman  has  never  been 
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created  by  ordinance,  the  facts  that  the  office  has  been  placed  in 
the  classified  service,  that  the  name  of  a  person  has  been  carried  on 
the  pay-rolls  as  police  patrolman,  that  the  pay-rolls  were  certified 
by  the  civil  service  commission,  that  charges  were  preferred  against 
him  as  police  patrolman  and  hearing  had  resulting  in  his  discharge, 
do  not  estop  the  city  to  deny  that  he  was  a  de  jure  officer  in  his 
suit  to  recover  salary  after  his  re-instatement. 

8.  Same — when  a  suit  for  salary  is  not  premature.  Where  the 
proceedings  under  which  an  officer  in  the  classified  service  was  dis- 
charged have  been  quashed  on  certiorari,  and  the  party,  after  being 
re-instated  in  office,  brings  suit  to  recover  back-salary  for  the  period 
for  which  he  was  discharged,  the  fact  that  the  city  files  new  charges 
after  the  suit  is  brought,  including  the  same  charges  on  which  his  ' 
former  discharge  was  based,  does  not  authorize  a  dismissal  of  the 
suit  as  premature  nor  require  a  continuance  until  after  a  hearing 
of  the  charges. 

Appeai,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  A.  C.  Barnes,  Judge,  pre- 
siding. 

Edward  J.  Brundage,  Corporation  Counsel,  Clyde  L. 
Day,  and  Emil  C.  Wetten,  for  appellant. 

A.  D.  Gash,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  against  the  appellant,  in 
favor  of  the  appellee,  for  salary  as  a  police  patrolman.  The 
Civil  Service  act  was  adopted  by  the  city  of  Chicago  in 
1895,  and  the  appellee,  having  taken  the  examination,  was 
on  March  14,  1898,  certified  for  appointment  as  patrolman 
and  thereafter  served  as  a  patrolman  until  November  i, 
1903,  when  he  was  suspended  by  the  chief  of  police  under 
charges,  and  after  a  hearing  thereon  was  discharged  on 
January  15,  1904.  On  certiorari  proceedings  begun  by  the 
appellee  the  superior  court  of  Cook  county  quashed  the  pro- 
ceedings resulting  in  his  discharge,  and  this  judgment,  on 
appeal  to  the  Appellate  Court  and  from  that  court  to  the 
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Supreme  Court,  was  affirmed,  whereupon  appellee  was  re- 
instated on  June  i,  1906,  and  thereupon  began  this  suit  for 
his  salary  from  the  date  of  his  suspension  until  his  re- 
instatement. A  trial  before  the  court  without  a  jury  re- 
sulted in  a  judgment  for  $2660.20  in  favor  of  the  appellee, 
which  has  been  affirmed  by  the  Appellate  Court,  and  the 
defendant  has  appealed  to  this  court. 

The  appellee  by  his  suit  was  demanding  the  salary  of 
the  office  of  police  patrolman,  and  it  was  therefore  incum- 
bent on  him  to  show  the  legal  existence  of  the  office  and 
his  leg^  right  to  hold  it.  (Stott  v.  City  of  Chicago,  205 
111.  281 ;  People  v.  City  of  Chicago,  210  id.  479;  McNeill 
V.  City  of  ChicagOj  212  id.  481;  Moon  v.  Mayor,  214  id. 
40;  Kenneally  v.  City  of  Chicago,  220  id.  485.)  The  office 
of  policeman  or  police  patrolman  was  unknown  to  the  com- 
mon law,  and  wherever  such  office  exists  it  is  the  creation 
of  the  statute  law  or  municipal  ordinance.  (Stott  v.  City 
of  Chicago;  People  v.  City  of  Chicago;  Moon  v.  Mayor, 
supra,)  The  affirmance  by  the  Appellate  Court  of  the 
judgment  of  the  trial  court  has  settled  all  questions  of  fact 
adversely  to  appellant.  Objection  was  made  by  appellant 
to  the  introduction  of  certain  evidence  produced  by  appellee 
for  the  purpose  of  showing  his  legal  right  to  the  office  of 
police  patrolman.  \ 

By  the  charter  of  the  city  of  Chicago  passed  in  1863 
there  was  created  the  office  of  police  patrolman.  Chapter  10 
of  the  charter  established  an  executive  department  of  the 
municipal  government  known  as  the  board  of  police,  hav- 
ing control  of  the  police  force  and  full  power  and  authority 
over  the  police  organization,  government,  appointments  and 
discipline  within  the  city.  Section  6  of  that  chapter  estab- 
lished the  police  force  and  created  the  offices  of  ninety  po- 
lice patrolmen,  and  as  many  more  as  might  be  authorized 
by  the  common  council  on  the  application  of  the  board  of 
police.  (Private  Laws  of  1863,  p.  no.)  The  charter  was 
amended  in   1865,  and  the  number  of  police  patrolmen 
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whose  appointment  might  be  authorized  by  the  council  was 
limited  to  two  hundred.  (Private  Laws  of  1865,  p.  288.) 
Again  in  1867  the  charter  was  amended  by  authorizing  the 
council,  on  recommendation  of  the  board  of  police,  to  pro- 
vide by  ordinance  for  additional  police  patrolmen  without 
limit,  except  that  such  ordinance  should  require  a  vote  of 
three-fourths  of  all  the  aldermen  elected,  to  be  taken  by 
yeas  and  nays  and  entered  on  the  record.  The  appellee  in- 
troduced in  evidence  an  ordinance,  passed  in  1867,  fixing 
the  number  of  police  patrolmen  at  two  hundred  and  fifty, 
and  later  ordinances  of  1869  ^^^  ^870  increasing  this  num- 
ber to  four  hundred. 

This  was  the  situation  when,  on  April  23,  1875,  ^he  city 
became  incorporated  under  the  general  law.  The  effect  of 
the  organization  of  the  city  under  the  general  law  was  to 
substitute  the  general  law  for  the  special  charter  under 
which  the  city  had  been  acting,  and  all  the  provisions  of 
the  special  charter  were  repealed  so  far  as  they  were  in- 
consistent with  the  general  law.  This  organization  of  the 
city  under  the  general  law  determined  the  tenure  of  all  of- 
ficers under  the  special  charter  not  within  the  saving  clause 
of  the  act,  which  provided  that  the  city  officers  in  office 
at  the  time  of  organization  under  the  general  law  "shall, 
thereupon,  exercise  the  powers  conferred  upon  like  officers 
in  this  act  until  their  successors  shall  be  elected  and  quali- 
fied." Rev.  Stat.  chap.  24,  art.  i,  sec.  3;  People  v.  Brown, 
83  111.  95;  Law  v.  People,  87  id.  385;  Crook  v.  People, 
106  id.  237. 

The  officers  in  office  at  the  time  of  the  adoption  of  the 
act  who  should  exercise  the  powers  conferred  upon  like 
officers  by  the  act  until  their  successors  were  elected  and 
qualified,  were  only  those  officers  holding  under  the  special 
charter  that  answer  to  the  same  officers  provided  for  in  the 
general  law.  All  other  offices  were  abolished  eo  instanti  by 
the  adoption  of  the  general  law.  {Crook  v.  People,  supra.) 
The  only  offices  provided  for  by  the  law  itself  were  a 
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mayor,  city  council,  city  clerk,  city  attorney  and  city  treas- 
urer. Authority  was  given  to  the  city  council  to  provide, 
by  an  ordinance  passed  by  a  vote  of  two-thirds  of  the  alder- 
men elected,  for  the  election  or  appointment  of  such  other 
officers  as  it  might  deem  necessary.  Until  the  city  council 
did  provide  for  the  appointment  of  patrolmen,  the  provi- 
sions of  the  city  charter  having  been  superseded  by  those 
of  the  general  law,  there  was  no  such  office  as  patrolman. 

Appellee  introduced  in  evidence,  without  objection,  an 
ordinance  passed  June  28,  1875,  the  fifth  section  of  which 
provided  that  the  police  force  should  consist,  among  other 
officers,  of  "police  patrolmen  now  in  the  employ  of  the 
city,  which  may  be  increased  from  time  to  time."  The  law 
required  that  the  offices  to  be  created  by  the  city  council 
should  be  filled  by  election  by  the  voters  of  the  city,  or  by 
appointment  by  the  mayor  with  the  approval  of  the  coun- 
cil. It  was  not,  therefore,  a  lawful  exercise  of  power  by 
the  council  to  declare  the  individuals  then  in  the  employ 
of  the  city  as  police  patrolmen  to  be  officers  of  the  city. 

Appellee's  name  was  included  in  a  certificate  of  appoint- 
ment of  nineteen  hundred  patrolmen  and  he  was  sworn  in 
with  about  two  thousand  other  patrolmen.  Even  if  it  were 
conceded  that  the  offices  of  four  hundred  police  patrolmen 
continued  after  the  organization  of  the  city  under  the  gen- 
eral law,  it  was  necessary  for  the  appellee  to  show  that  he 
was  rightfully  entitled  to  one  of  these  offices,  or  that  an  ad- 
ditional number  of  offices  had  been  created  to  one  of  which 
he  was  rightfully  entitled.  Appellee  introduced  in  evidence 
article  i  of  chapter  51  of  the  revised  code  of  Chicago  of 
1897.  Section  1477,  which  counsel  for  the  appellee  says  in 
his  brief  was  passed  in  1881  though  the  record  does 'not 
show  when  the  same  was  passed,  establishes  a  department 
of  police,  embracing,  among  other  officers,  such  number  of 
patrolmen  as  has  been  or  may  be  provided  by  ordinance.  In 
order  to  establish  the  creation  of  an  additional  number  of 
officers  the  appellee  introduced  in  evidence,  over  the  objec- 
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tion  of  the  appellant,  the  following  extract  from  the  pro- 
ceedings of  the  city  council  on  January  5,  1903 : 

"Aid.  CuUerton  presented  the  following  order : 

^'Ordered,  that  the  superintendent  of  police  be,  and  he 
is  hereby,  authorized  to  increase  the  number  of  police  of- 
ficers on  the  police  force  by  filling  vacancies  wherever  they 
exist  and  are  necessary,  the  total  number  of  officers  on  the 
force,  however,  after  such  increase  is  made,  not  to  exceed 
the  number  authorized  to  be  appointed  under  the  appropri- 
ation budget  of  1901. 

"Which  was,  on  motion,  duly  passed  by  yeas  and  nays, 
as  follows :" — followed  by  the  names  of  sixty-six  aldermen 
voting  yea  and  one  voting  nay. 

The  appellee  then  introduced  in  evidence,  over  appel- 
lant's objection,  the  appropriation  ordinance  for  the  cor- 
porate purposes  of  the  city  of  Chicago  for  the  year  1901, 
showing  the  appropriation  of  $2,500,000  for  2500  patrolmen 
at  $1000  each;  also  the  appropriation  ordinances  for  the 
years  1903,  1904,  1905  and  1906,  showing  appropriations 
in  those  years,  respectively,  for  2380,  2306,  2278  and  2196 
patrolmen. 

It  was  error  to  admit  this  evidence.  The  statute  re- 
quires the  action  of  the  city  council  in  providing  for  the 
election  or  appointment  of  officers,  other  than  those  men- 
tioned in  the  statute,  to  be  by  ordinance.  It  cannot  act  by 
mere  resolution.  The  order  of  the  council  of  January  5, 
1903,  was  only  a  resolution.  It  was  not  an  ordinance  and 
did  not  purport  to  be  one.  It  was  not  styled  in  accordance 
with  section  2  of  article  5  of  the  City  and  Village  act,  which 
requires  the  style  of  ordinances  to  be,  "Be  it  ordained  by 
the  city  council  of  "  It  purported  to  in- 
crease the  number  of  police  officers,  but  if  any  number  of 
police  officers  had  been  theretofore  authorized  to  be  ap- 
pointed it  must  have  been  done  by  ordinance,  and  that  ordi- 
nance could  not  be  amended  or  modified  by  a  resolution  of 
the  council.     {People  v.  Mount,  186  111.  560;  Chicago  and 
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Northern  Pacific  Railroad  Co.  v.  City  of  Chicago,  174  id. 
439;  Hibbard  &  Co,  v.  City  of  Chicago,  173  id.  91.)  So 
far  as  appears,  the  resolution  was  never  approved  by  the 
mayor.  Even  if  it  had  been  in  the  form  of  an  ordinance, 
the  pamphlet  in  which  it  was  contained  did  not  purport  to 
be  a  publication  of  the  ordinance  by  authority  of  the  city 
council.  It  was  merely  the  official  record  of  proceedings 
of  the  city  council  meeting  of  January  5,  1903.  The  stat- 
ute has  not  made  the  published  proceedings  of  the  city  coun- 
cil evidence  of  the  existence  of  an  ordinance. 

This  resolution  and  the  appropriation  ordinances  were 
offered  for  the  purpose  of  showing  the  number  of  patrolmen 
authorized  to  be  appointed.  The  resolution  referred  to  the 
number  of  police  officers  authorized  to  be  appointed  under 
the  appropriation  budget  of  1901.  Since  the  resolution  was 
not  competent  neither  was  the  ordinance.  The  other  ap- 
propriation ordinances  were  not  competent,  for  it  is  not 
claimed  that  if  there  was  no  statute  or  ordinance  establish- 
ing the  office  it  could  be  legally  established  by  the  appropri- 
ation of  money,  by  ordinance,  to  the  pa3mient  of  a  salary 
to  the  person  acting  as  an  officer,  and  clearly  it  could  not 
be.  (Moon  v.  Mayor,  supra;  Kenneally  v.  City  of  Chi- 
cago, supra.)  Section  1477  of  the  revised  code,  in  pro- 
viding that  the  police  department  should  embrace  as  many 
patrolmen  "as  has  been  or  may  be  prescribed  by  ordinance," 
cannot  be  regarded  as  creating  any  office  of  patrolman. 
(Moon  V.  Mayor,  supra.)  The  word  "prescribed,"  as 
there  used,  is  equivalent  to  "established."  On  this  record, 
whatever  may  be  the  fact,  this  evidence  offered  by  appel- 
lant to  prove  that  he  was  a  police  patrolman  was  not  com- 
petent for  that  purpose. 

It  is  argued  that  the  appellant  is  estopped  to  deny  that 
the  appellee  was  a  de  jure  officer  by  the  fact  that  charges 
were  filed  against  appellee  as  a  patrolman.  The  classifica- 
tion of  the  officers  and  places  of  emplo3mient  in  the  city  by 
the  civil  service  commission  could  not  establish  an  office 
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which  was  not  in  existence  before.  The  carrying  of  appel- 
lee's name  upon  the  pay-roll  or  the  certification  by  the  civil 
service  commission  of  pay-rolls  containing  his  name  was 
not  evidence  of  the  legal  existence  of  his  office  of  police 
patrolman.  (Kenneally  v.  City  of  Chicago,  supra,)  If 
there  was  no  such  office  as  that  which  appellee  was  claiming 
to  hold,  it  was  wholly  unnecessary  to  file  charges  against 
him  to  discharge  him  from  the  emplo3mient  of  the  city.  He 
might  be  discharged  at  any  time  without  cause  and  without 
notice.  The  fact  that  charges  were  preferred  against  him 
and  a  hearing  had  has  no  element  of  an  estoppel. 

After  the  appellee's  re-instatement  and  the  beginning  of 
this  suit  charges  were  again  filed  against  appellee,  which 
included,  besides  others,  the  same  charges  on  which  the 
proceedings  which  were  quashed  were  based.  The  appel- 
lee moved  to  dismiss  the  suit  as  having  been  prematurely 
brought,  or  to  continue  it  until  after  the  hearing  of  these 
charges,  claiming  that  they  amounted  to  a  continuation  of 
the  original  charges,  and  that  if  appellee  should  again  be 
discharged  the  discharge  would  date  back  to  his  first  sus- 
pension, in  1903.  This  is  an  erroneous  view.  The  proceed- 
ings based  upon  the  charges  made  in  1903  were  quashed. 
No  attempt  was  made  to  proceed  under  those  charges.  On 
the  contrary,  appellee  was  re-instated  in  his  position  and  no 
action  was  taken  against  him  until  after  the  bringing  of 
this  suit,  when  charges  were  again  filed.  The  court  prop- 
erly overruled  appellee's  motions. 

The  appellant  asked  the  court  to  hold  as  the  law,  prop- 
ositions to  the  effect  that  the  appellant  was  entitled  to  show, 
in  reduction  of  the  damages,  the  amount  of  money  earned 
and  received,  or  that  might  with  reasonable  diligence  have 
been  earned  and  received,  by  the  appellee  during  the  period 
covered  by  his  suit.  The  court  properly  refused  to  hold 
these  propositions.  If  appellee  was  legally  entitled  to  the 
office  of  police  patrolman,  his  legal  right  to  the  office  car- 
ried with  it  the  right  to  its  salary.    The  salary  is  incident 
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to  the  title  to  the  office  and  not  to  its  occupation  and  exer- 
cise. If  appellee  was  wrongfully  prevented  from  perform- 
ing the  duties  of  his  office  he  may  recover  his  salary  for 
the  time  during  which  he  was  so  prevented,  where  it  has 
not  been  paid  to  anyone  performing  the  duties  of  the  office. 
His  earnings  or  opportunities  to  earn  during  that  time  were 
immaterial.  City  of  Chicago  v.  Luihardt,  191  III.  516;  An- 
drews v.  Portland,  79  Me.  484;  State  v.  Carr,  129  Ind.  44; 
Rasmussen  v.  County  Comrs,  8  Wyo.  277. 

The  judgments  of  the  Appellate  Court  and  the  superior 
court  of  Cook  county  are  reversed  and  the  cause  remanded 
to  the  latter  court  for  a  new  trial. 

Reversed  and  remanded. 


E11.ERT  Bauman,  Appellee,  vs.  John  A.  Stoi.i,er, 
Appellant. 

Opinion  Med  June  18,  ipo8 — Rehearing  denied  October  8,  ipo8. 

1.  Deeds — sections  p  and  13  of  Conveyance  act  must  be  con- 
strued together.  Sections  9  and  13  of  the  Conveyance  act  must  be 
read  and  cwistrued  together,  and  the  words  "if  a  less  estate  be  not 
limited  by  express  words,"  found  in  said  section  13,  must  be  applied 
to  a  deed  drawn  in  accordance  with  the  form  prescribed  by  sec- 
tion 9,  where  the  only  granting  words  are  "convey  and  warrant" 

2.  Same — purpose  of  section  13  of  Conveyance  act.  The  pur- 
pose of  section  13  of  the  Conveyance  act  is  to  require  that  every 
word  used  in  the  conveyance,  no  matter  where  found,  shall  be  given 
weight  in  construing  the  instrument,  where  the  maker  has  not  used 
words  of  grant  or  devise  which  at  common  law  would  have  con- 
veyed an  estate  of  inheritance. 

3.  Same — when  doctrine  by  which  words  of  restriction  are  re- 
jected for  repugnancy  does  not  apply.  The  doctrine  by  which  words 
in  some  part  of  a  deed  following  the  granting  clause  which  appar- 
ently reduce  the  estate  conveyed  by  the  words  of  grant  shall  be  dis- 
regarded as  repugnant  to  the  words  of  conveyance  has  no  applica- 
tion where  the  granting  words  are  not  such  as  would  at  common 
law  convey  an  estate  of  inheritance. 

4.  Same — the  grantor  may  limit  estate  though  he  uses  statutory 
form  of  warranty  deed.    By  proper  words  of  limitation,  though  in- 
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serted  after  the  description  of  the  premises  in  a  deed  prepared  in 
accordance  with  the  fomi  prescribed  by  section  9  of  the  Conveyance 
act  and  in  which  the  only  granting  words  are  "convey  and  war- 
rant," the  grantor  may  reduce  the  grantee's  estate  to  less  than  a  fee 
simple.    {Cover  v.  James,  217  111.  309,  followed.) 

5.  Same — deed  construed  as  conveying  contingent  remainder  to 
grantees  children.  A  provision  following  the  description  of  the 
premises  in  a  warranty  deed  drawn  in  the  form  prescribed  by  sec- 
tion 9  of  the  Conveyance  act,  that  if  the  grantee  shall  die  before  his 
wife  dies  and  any  child  or  children  survive  him  "the  surviving  chil- 
dren and  his  wife  shall  have  the  use  of  said  land  above  described 
during  the  lifetime  of  his  wife,  when  it  shall  go  to  his  children,  if 
any  are  living,"  conveys  a  contingent  remainder  to  the  grantee's 
children. 

6.  Same — grantor  cannot  defeat  contingent  remainder  by  exe- 
cuting second  deed,  A  contingent  remainder  in  the  grantee's  chil- 
dren, created  by  words  of  restriction  used  after  the  granting  clause 
of  a  statutory  form  of  warranty  deed,  cannot  be  defeated  by  the 
execution  of  a  second  deed  from  the  grantor  to  the  grantee  in  the 
statutory  form  without  restrictions,  and  containing  a  statement  that 
it  was  made  to  remove  the  restrictions  contained  in  the  first  deed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^Iieard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Livingston  county;  the  Hon.  G.  W.  Patton,  Judge, 
presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Second  District  affirming  a  judgment  in  the 
sum  of  $3251.81,  recovered  by  appellee  against  appellant 
in  the  circuit  court  of  Livingston  county. 

The  following  statement  of  facts  is  taken  in  large  part 
from  the  opinion  of  the  Appellate  Court : 

On  October  15,  1903,  John  A.  Stoller,  appellant,  and 
Eilert  Bauman,  appellee,  entered  into  articles  of  agreement, 
whereby,  in  consideration  of  $18,960,  Stoller  agreed  to  con- 
vey to  Bauman,  in  fee  simple,  clear  of  all  encumbrances,  by 
a  good  and  sufficient  warranty  deed,  two  eighty-acre  tracts 
of  land  located  in  Livingston  county,  subject  to  two  mort- 
gages aggregating  $6550,  which  Bauman  was  to  assume  as 
a  part  of  the  consideration  above  stated.  He  paid  $1500 
cash  in  hand,  and  the  balance,  $11,210,  was  to  be  paid  Jan- 
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uary  i,  1904,  on  delivery  of  deed.  An  abstract  showing 
merchantable  title  in  Stoller  at  date  of  delivery  was  to  be 
delivered  for  examination  October  15,  1903,  and  the  deed 
was  to  be  delivered  on  January  i,  1904.  Bauman  was  to 
examine  the  abstract  and  raise  objections  thereto,  if  any, 
within  ten  days  from  date  of  its  delivery.  The  articles 
contained  a  stipulation  that  the  sum  of  $1500  be  fixed  as 
liquidated  damages  against  the  party  failing  to  perform, 
but  that  this  should  not  debar  either  party  from  requiring 
specific  performance.  Time  was  made  of  the  essence  of  the 
contract.  The  abstract  was  delivered  as  agreed  and  Bau- 
man presented  objections  to  the  title  within  the  ten  days. 
Another  contract  in  writing  was  made  extending  the  time 
of  performance  to  January  8,  1904,  on  which  day  Bauman 
tendered  the  balance  of  the  purchase  price  due  but  refused 
to  accept  the  deed  tendered  by  Stoller  because  the  abstract 
did  not  show  merchantable  title.  Stoller  filed  a  bill  in  chan- 
cery to  compel  the  specific  performance  of  the  contract,  to 
which  a  demurrer  was  interposed  and  sustained,  with  leave 
to  amend.  Stoller  not  availing  himself  of  the  leave  to 
amend,  the  bill  was  dismissed  without  prejudice.  Batmian 
tlien  brought  this  suit  in  assumpsit  in  the  circuit  court  of 
Livingston  county  against  Stoller  to  recover  the  $1500  he 
had  paid  on  the  contract,  with  interest  thereon,  and  the 
$1500  specified  in  the  contract  as  liquidated  damages.  The 
declaration  contained  the  common  counts  and  a  special 
count  on  the  contract,  to  which  a  demurrer,  both  general 
and  special,  was  interposed  and  overruled.  A  stipulation 
was  entered  into  reciting  that  a  plea  of  the  general  issue  had 
been  filed,  and  stipulating  that  all  the  evidence  on  behalf 
of  defendant  admissible  under  any  plea  properly  pleaded 
should  be  admitted  under  the  general  issue,  and  that  all 
evidence  admissible  under  any  proper  replication  should  be 
admitted  in  like  manner.  Before  the  pleadings  were  settled 
or  the  stipulation  in  reference  thereto  made,  the  court  was 
requested  by  the  attorneys  to  determine  whether  the  $1500 
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stipulated  for  in  the  contract  should  be  treated  as  a  penalty 
or  as  stipulated  damages.  The  court  examined  the  contract 
and  informed  counsel  that  in  his  opinion  the  terms  of  the 
contract  fixed  the  $1500  as  stipulated  damages,  which  the 
court  would  enforce.  Neither  party  excepted  to  such  rul- 
ing, but  they  stipulated  that  no  proof  should  be  offered  on 
the  question  of  damages.  The  court  heard  the  proofs  and 
found  the  issues  for  Bauman  and  entered  judgment  herein 
for  $3251.81  and  costs.    StoUer  appealed. 

It  appears  from  the  evidence  that  appellant  obtained  his 
title  to  the  eighty  acres  described  in  the  articles  of  agree- 
ment as  the  west  half  of  Ihe  south-east  quarter  of  section  18, 
town  27,  north,  range  3,  east  of  the  third  principal  meridian, 
from  Frank  Doyle  and  wife,  who  obtained  whatever  title 
thereto  they  possessed  from  Lawrence  Doyle  and  wife.  The 
original  deed  from  the  latter  to  Frank  Doyle  was  in  words 
and  figures  as  follows : 

"This  indenture  witnesseth,  that  the  grantors,  Lawrence  Doyle 
and  Rose  Doyle,  his  wife,  of  Waldo,  in  the  county  of  Livingston 
and  State  of  Illinois,  for  and  .in  consideration  of  the  sum  of  $2400 
in  hand  paid,  convey  and  warrant  to  Frank  Doyle,  of  the  town  of 
Waldo,  county  of  Livingston  and  State  of  Illinois,  the  following 
described  real  estate,  to-wit:  The  west  half  of  the  south-east 
quarter  of  section  eighteen  (18),  township  No.  twenty-seven  (27), 
north  of  range  three  (3),  east  of  the  third  principal  meridian. 
Said  Frank  Doyle  shall  not  have  power  to  re-convey  this  land  un- 
less it  be  to  the  grantors.  He  shall  not  have  power  to  mortgage 
the  land,  and  in  case  the  said  Frank  Doyle  should  die  before  his 
wife  dies  and  any  chil . . .  survive  him,  the  surviving  children  and 
his  wife  shall  have  the  use  of  said  land  above  described  during  the 
lifetime  of  his  wife,  when  it  shall  go  to  his  children,  if  any  are 
living,  but  if  at  the  death  of  grantee  no  children  survive  him  the 
title  shall  be  in  grantor.  Should  any  children  survive  the  grantee 
and  his  wife  also  survive  him,  she  shall  have  no  interest  in  said 
land  only  so  long  as  she  remains  unmarried  and  is  his  widow,  situ- 
ated in  the  county  of  Livingston,  in  the  State  of  Illinois,  hereby 
releasing  and  waiving  all  rights  under  and  by  virtue  of  the  home- 
stead exemption  laws  of  this  State. 

"Dated  this  thirteenth  day  of  April,  A.  D.  1882. 

Lawrence  Doyle,  (Seal) 
Rose  Doyle.  (Seal) " 
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The  foregoing  is  the  deed  to  the  abstract  of  which  ap- 
pellee objected  and  on  account  of  which  he  refused  to  take 
the  title.  Except  for  the  limitations  therein  it  is  a  statutory 
warranty  deed. 

It  appears  from  the  evidence  that  in  1882,  when  this 
deed  was  made,  Frank  Doyle  had  one  or  two  children,  and 
that  at  the  time  of  the  trial  he  had  twelve  or  thirteen  chil- 
dren, several  of  them  minors.  It  further  appears  from  the 
evidence  and  was  shown  by  the  abstract  of  title  that  Frank 
Doyle  obtained  another  deed  to  the  same  premises  from 
Lawrence  Doyle,  who  was  then  a  widower,  on  February  23, 
1897,  which  was  an  ordinary  warranty  deed,  and  which 
contained  a  statement  to  the  effect  that  it  was  made  for 
the  purpose  of  removing  the  restriction  contained  in  the 
deed  of  1882  and  to  give  Frank  Doyle  an  absolute  title. 

Robert  Henning,  and  McIi^du^f  &  Thompson,  for 
appellant : 

Every  estate  granted  shall  be  deemed  a  fee  simple  estate 
if  a  less  estate  be  not  limited  by  express  words.  Lambe  v. 
Drayton,  182  III.  no;  Walker  v.  She  par d,  219  id.  no. 

The  words  "convey  and  warrant"  to  the  grantee  are  de- 
clared to  be  a  conveyance  in  fee  simple  to  the  grantee,  his 
heirs  and  assigns,  with  certain  covenants.  Conveyance  act, 
sec.  9;  Palmer  v.  Cook,  159  111.  303. 

The  court  can  only  inquire  whether  an  estate  less  than 
the  fee  is  limited  by  express  words,  or  granted,  conveyed 
or  devised  by  construction  or  operation  of  law,  where  words 
theretofore  necessary  to  transfer  an  estate  of  inheritance 
are  not  used.  This  rule  applies  to  the  construction  of  deeds 
as  well  as  wills.  Wolfer  v.  Hemmer,  144  111.  561 ;  Metzen 
V.  Schopp,  202  id.  283;  Gruenewald  v.  Neu,  215  id.  137; 
Hill  V.  Gianelli,  221  id.  290. 

The  evident  purpose  of  section  13  of  the  Conveyance 
act  was  to  change  the  rule  of  the  common  law  whereby,  if 
the  conveyance  or  devise  was  made  without  words  of  inher- 
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itance,  an  estate  for  the  life  of  the  grantee  or  devisee  only 
was  created.    Lehndorf  v.  Cope,  122  111.  326. 

It  is  an  established  construction  of  contingent  remain- 
ders that  an  estate  cannot  by  deed  be  limited  over  to  an- 
other after  a  fee  is  already  granted.  By  the  restrictive 
clause  in  the  deed  an  apparent  attempt  is  made  to  mount  a 
fee  upon  a  fee,  which  can  only  be  done  by  executory  devise. 
Fowler  v.  Black,  136  111.  363;  Smith  v.  Kimbell,  153  id. 
368;  Palmer  y.  Cook,  159  id.  303;  Hobble  v.  Ogden,iy9> 
id.  366;  Glover  v.  Condell,  163  id.  566;  220  id.  234. 

An  attempted  limitation  on  a  fee  granted  is  repugnant 
to  the  estate  granted,  and  therefore  void,  if  by  the  terms  of 
the  deed  thei  maker  undertakes  to  pass  title  in  succession  to 
several  persons  mentioned,  in  fee  simple.  This  he  cannot 
do  by  deed.  Palmer  v.  Cook,  159  111.  303 ;  Stewart  v.  Stew- 
art, 186  id.  63;  Kron  v.  Kron,  195  id.  183;  222  id.  416. 

If  the  grantor's  intention  governs,  it  must  be  the  gfrant- 
or's  intention  as  gathered  from  the  whole  deed,  and  such 
intention,  when  ascertained,  must  govern  if  it  does  not  con- 
flict with  the  law.  If  such  intention  conflicts  with  the  law 
and  cannot  take  effect  the  way  it  was  intended,  it  may  take 
effect  another  way.  Cross  v.  Commission  Co.  153  111.  499; 
Bckhart  v.  Irons,  128  id.  579. 

Conditions  restricting  alienation  during  the  grantee's 
lifetime  are  void.  Such  a  restriction  does  not  create  a  life 
estate.    Walker  v.  She  par  d,  210  111.  iii. 

When  a  deed  was  evidently  drafted  by  one  not  skilled 
in  such  work,  greater  latitude  is  permitted  and  less  atten- 
tion paid  to  technical  words  in  construing  the  instrument 
than  would  otherwise  be  the  case.  Campbell  v.  Gilbert,  57 
Ala.  569;  Griswold  v.  Hicks,  132  111.  494;  Miller  v.  Mow- 
ers, 227  id.  402. 

Thomas  Kennedy,  and  A.  C.  Norton,  for  appellee : 
Where  the  fee  in  the  first  taker,  created  by  a  deed,  is 
determinable  upon  the  happening  of  a  prescribed  event,  fol- 
lowed by  a  limitation  over  of  the  fee  or  use  to  another  upon 
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the  happening  of  such  event,  the  fee  or  use  shifts  to  the 
second  taker.    Abbott  v.  Abbott,  189  111.  488. 

Contingent  remainders  can  be  created  by  deed,  and  a 
good  title  cannot  be  given  where  a  deed  in  the  chain  of 
title  creates  a  contingent  remainder.  Chapin  v.  Crow,  147 
111.  219. 

An  alternative  or  substitutional  remainder,  or  a  re- 
mainder with  a  double  aspect,  may  be  created  by  deed  as 
well  as  by  will.  Peoria  v.  Darst,  loi  111.  609;  Chapin  v. 
Nott,  203  id.  341. 

Since  livery  of  seizin  is  no  longer  necessary  to  a  valid 
conveyance,  a  fee  simple  estate  to  commence  in  the  future 
may  be  given  without  the  creation  of  an  intermediate  estate. 

After  executing  the  first  deed,  Lawrence  Doyle  by  his 
second  deed  could  not  impair  the  title  conveyed  to  the  chil- 
dren of  Frank  Doyle  by  the  first  deed.  Teel  v.  Dunnihoo, 
221  111.  471. 

In  construing  a  deed  it  is  the  duty  of  the  court  to  ascer- 
tain the  intention  of  the  parties,  and  that  intention  must 
control.  Effect  must  be  given  to  each  word,  clause  or  term 
employed  by  the  parties,  rejecting  none  as  meaningless  or 
surplusage.  Rejection  of  an  entire  clause  is  not  admissible 
except  from  unavoidable  necessity.  Riggin  v.  Love,  72 
111.  556;  Mitt  el  V.  Karl,  133  id.  65;  Railway  Co.  v.  Tamr- 
plin,  156  id.  285;  Welch  v.  Welch,  183  id.  137;  Walker 
V.  Railroad  Co,  215  id.  610;  Cover  v.  James,  217  id.  309; 
Miller  v.  Mowers,  227  id.  392. 

Where  a  printed  form  of  deed  is  used  the  court  will 
notice  that  fact ;  and  in  such  cases,  if  there  be  any  conflict 
in  the  deed  between  the  printed  part  and  the  part  written 
in,  the  latter  will  control  in  construing  it.  The  deed  will, 
in  fact,  be  treated  as  though  it  had  not  been  written  on  a 
printed  form.    Miller  v.  Mowers,  227  111.  392. 

There  can  be  no  inconsistency  or  repugnancy  between 
a  granting  clause  which  does  not  define  the  estate  granted, 
and  a  subsequent  clause  which  does.     In  such  a  case  the 
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silent  grant  conveys  the  estate  designated  in  the  subsequent 
clause.  Riggin  v.  Love,  72  111.  553;  Welch  v.  Welch,  183 
id.  237;  Cover  v.  James,  217  id.  309;  Utter  v.  Sidman, 
170  Mo.  284;  Miller  v.  Dunn,  184  id.  318. 

In  the  ordinary  statutory  form  of  deed  the  words  "con- 
vey and  warrant"  do  not  in  any  way  define  or  designate  the 
estate  granted.  Where  such  words  alone  are  used,  "no  es- 
tate is  mentioned  in  the  granting  clause.'*  The  granting 
clause  in  the  ordinary  statutory  form  of  deeds  merely  de- 
scribes the  property  conveyed  and  does  not  pretend  to  define 
the  nature  of  the  estate  granted.  It  is  only  when  not  fol- 
lowed by  language  defining  the  estate,  thus  supplying  the 
omission,  that  it  results,  by  legal  implication,  that  a  fee  is 
conveyed  under  the  statute  relating  to  conveyances.  Welch 
V.  Welch,  183  111.  237. 

The  statutory  form  of  deed  simply  assures  title.  It  does 
not  define,  enlarge  or  restrict  the  estate  granted.  If  the 
grantee  takes  a  fee,  the  words  "convey  and  warrant"  assure 
a  fee;  if  a  life  estate  or  some  other  kind  of  an  estate  is 
taken,  the  statutory  form  warrants  such  lesser  estate  to  the 
grantee.  The  statutory  form  omits  the  kind  of  estate 
granted  and  leaves  the  court  free  to  inspect  the  entire  deed 
to  ascertain  what  kind  of  an  estate  has  been  granted,  and  if 
a  less  estate  be  not  limited  by  express  words  or  does  not 
appear  to  have  been  granted  by  construction  or  operation 
of  law,  the  estate  shall  be  deemed  to  be  a  fee  simple  estate. 
It  is  immaterial  where  the  words  of  limitation  appear  in  an 
ordinary  statutory  deed,  because  nothing  can  be  inconsistent 
with  or  repugnant  to  a  clause  which  simply  assures  title 
but  does  not  define  or  in  any  manner  designate  the  estate 
granted.  Conveyance  act,  sec.  13;  Lehndorf  v.  Cope,  123 
111.  317;   Welch  V.  Welch,  183  id.  237. 

A  less  estate  than  a  fee  simple  estate  can  be  limited  by 
express  words  in  a  deed,  and  if  by  construction  or  operation 
of  law  it  appears  that  a  less  estate  than  a  fee  simple  estate 
has  been  granted  or  conveyed,  the  estate  shall  not  be  deemed 
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a  fee  simple  estate.  Conveyance  act,  sec.  13;  Riggin  v. 
Love,  72  III.  553;  IVelch  v.  Welch,  183  id.  237;  Cover  v. 
James,  217  id.  309. 

Section  13  of  the  Conveyance  act  authorizes  the  creation 
of  a  shifting  future  interest  in  land  by  deeds  in  the  usual 
statutory  form  without  habendum  clauses  and  without  the 
words  of  limitation  appearing  in  the  granting  clause.  Cover 
V.  James,  217  III.  309.  • 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  Appellate  Court  regarded  the  question  whether  the 
contract  provided  for  the  payment  of  liquidated  damages 
or  whether  the  sum  therein  mentioned  was  merely  a  penalty 
as  not  open  for  consideration  in  that  court.  Appellant,  by 
his  statement,  seeks  to  show  that  this  proposition  was  prop- 
erly presented  there  and  that  it  is  one  that  can  ifbw  be  de- 
termined in  this  court.  He  has  not,  however,  by  his  brief 
and  argument  cited  authorities  or  stated  reasons  for  the 
purpose  of  showing  that  the  view  of  the  circuit  court  in 
reference  to  this  matter  was  incorrect,  therefore  we  will  not 
consider  the  question. 

It  is  conceded  by  the  parties  that  Lawrence  Doyle  was 
the  owner  in  fee  of  this  property  in  1882,  and  the  only  ques- 
tion necessary  to  be  decided  is  whether  the  circuit  court 
erred  in  passing  on  propositions  of  law  involving  a  con- 
struction of  the  deed  executed  by  him  and  his  wife  to 
Frank  Doyle,  in  1882.  That  court  held,  in  accordance  with 
the  contention  of  appellee,  that  by  that  deed  a  contingent  in- 
terest in  the  real  estate  therein  described  was  conveyed  to 
the  children  of  Frank  Doyle  and  that  the  later  deed  made  by 
Lawrence  Doyle  to  Frank  Doyle  could  not  affect  that  inter- 
est, while  appellant  contends  that  under  the  first  deed  from 
Lawrence  Doyle  and  wife  Frank  Doyle  acquired  title  in 
fee  simple  to  the  premises.  That  deed  was  drawn  on  a 
printed  blank  form  prepared  to  accord  with  section  9  of 
chapter  30,  Kurd's  Revised  Statutes  of  1905.     As  will  be 
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seen  from  an  inspection  of  that  instrument,  which  is  set 
forth  in  the  foregoing  statement,  it  is  recited  that  the  grant- 
ors, in  consideration  of  a  certain  sum,  "convey  and  _ warrant 
to  Frank  Doyle,  of  the  town  of  Waldo,"  etc.,  an  eighty- 
acre  tract,  describing  it.  Following  that  is  an  attempt  to 
place  a  limitation  upon  the  power  of  alienation,  and  then 
the  instrument  provides,  among  other  things,  that  in  the 
event  of  the  death  of  the  grantee  leaving  children  prior  to 
the  death  of  his  wife,  the  wife  and  children  are  to  take 
an  estate  in  the  property.  Appellant's  theory  is,  that  the 
words  "convey  and  warrant,"  found  in  the  granting  por- 
tion of  the  deed,  vested  a  fee  simple  estate  in  Frank  Doyle, 
and  that  the  words  by  which  an  interest  was  given  to  the 
children  were  repugnant  to  the  words  "convey  and  war- 
rant," and  being  found  in  a  portion  of  the  deed  succeeding 
the  premises  are  without  effect,  and  the  deed  is  precisely 
as  though  the  words  of  attempted  limitation  were  not  writ- 
ten therein  at  all. 

Section  9,  supra,  provides  that  every  deed  which  is, 
in  substance,  in  the  form  set  out  in  that  section  shall  be 
deemed  and  held  a  conveyance  in  fee  simple  to  the  gfrantee, 
his  heirs  or  assigns,  with  certain  covenants  unnecessary  to 
be  here  repeated.  Section  13  of  the  same  act  is  in  words 
as  follows :  "Every  estate  in  lands  which  shall  be  granted, 
conveyed  or  devised,  although  other  words  heretofore  neces- 
sary to  transfer  an  estate  of  inheritance  be  not  added,  shall 
be  deemed  a  fee  simple  estate  of  inheritance,  if  a  less  estate 
be  not  limited  by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  construction  or  op- 
eration of  law." 

Appellant  argues  that  the  words  of  this  section,  "if  a 
less  estate  be  not  limited  by  express  words,"  have  no  ap- 
plication to  a  deed  prepared  in  the  form  set  out  in  section  9, 
for  the  reason,  as  he  says,  that  section  9  makes  the  words 
"convey  and  warrant"  equivalent  to  the  words  which  were 
"necessary  to  transfer  an  estate  of  inheritance"  prior  to 
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the  enactment  of  section  13,  and  the  deed,  therefore,  is  as 
though  such  "necessary"  words  were  actually  used  in  the 
granting  clause.  Appellant  relies  principally  upon  the  cases 
of  Wolfer  V.  Hemtner,  144  111.  554,  Palmer  v.  Cook,  159 
id.  300,  and  Walker  v.  Shepardj  210  id.  100. 

In  the  case  of  Wolfer  v.  Hemmer  a  testator  by  one 
clause  of  his  last  will  and  testament  devised  to  his  wife, 
"her  heirs  and  assigns,"  certain  real  estate.  By  a  subse- 
quent clause  it  was  contended  that  he  had  attempted  to 
cut  down  the  estate  so  devised  to  her.  It  was  there  held 
that  section  13  had  application  only  where  "words  here- 
tofore necessary  to  transfer  an  estate  of  inheritance  be  not 
added,"  and  that  as  to  real  estate  devised  by  the  earlier 
clause  section  13  had  no  application,  because  the  words  of 
devise  used  in  that  clause  were  those  which  prior  to  the 
passage  of  the  statute  were  the  precise  words  necessary  to 
transfer  an  estate  of  inheritance. 

In  Palmer  v.  Cook  a  deed  was  drawn  substantially  in 
the  form  set  out  in  section  9.  It  ran  to  two  grantees,  and 
concluded,  after  the  description  of  the  land  and  the  res- 
ervation of  a  life  estate  to  the  grantor,  with  these  words: 
"And  further,  in  case  either  of  the  grantees  dies  without  an 
heir  her  interest  to  revert  to  the  survivor."  In  that  case 
the  court  refused  to  apply  section  13,  saying  that  the  deed 
effected  an  absolute  fee  simple  conveyance  by  the  first 
clause  thereof  and  vested  the  estate,  and  that  the  language 
above  quoted  from  the  deed  was  inoperative  because  it  was 
an  attempt  to  place  a  limitation  upon  the  fee  conveyed  by 
the  words  found  in  the  premises  of  the  deed.  This  case 
supports  appellant,  but  as  we  will  hereafter  point  out,  it  is 
in  conflict  with  the  later  case  of  Cover  v.  James,  217  111. 
309,  and  it  must  therefore  yield  to  the  latter. 

In  Walker  v.  Shepard  the  words  of  attempted  limita- 
tion follow  the  description  in  the  deed,  which  was  in  the 
statutory  form,  and  they  were  held  inoperative,  not  because 
the  estate  granted  by  the  words  "convey  and  warrant" 
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could  not  b.e  made  an  estate  less  than  the  fee  by  words 
following  the  premises  of  the  deed,  but  because  the  words 
which  there  followed  did  not  amount  to  a  limitation  upon 
the  estate  otherwise  conveyed,  but  were  merely  an  indica- 
tion of  the  intention  of  the  grantor  that  the  grantee  should 
not  dispose  of  the  property  during  her  lifetime,  it  being  said 
that  the  words  contained  in  a  deed  merely  expressive  of 
the  purpose  animating  the  grantor  in  making  it  were  not 
sufficient  to  limit  the  estate  conveyed.  The  power  of  the 
grantor,  however,  to  limit  the  conveyance  made  by  a  deed 
prepared  in  accordance  with  the  form  set  out  in  section  9, 
by  words  found  in  the  portion  of  the  deed  following  the 
description  of  the  real  estate,  was  expressly  recognized  in 
these  words  (p.  1 1 1 )  :  **The  words  of  grant,  'convey  and 
warrant,'  convey  the  fee  unless  they  are  limited  to  a  lesser 
estate  by  words  found  in  the  granting  clause  or  in  the  ha- 
bendum of  the  deed,  if  it  contain  an  habendum.  They  may 
be  used,  however,  in  conveying  a  life  estate  or  an  estate  for 
years,  and  words  limiting  the  estate  conveyed  to  an  estate 
of  the  character  of  either  of  the  two  last  mentioned  are 
not  inconsistent  with  such  words  of  grant ;  and  where  there 
is  language,  either  in  the  granting  clause  or  in  the  ha- 
bendum  of  the  deed,  limiting  the  estate  conveyed  by  such 
granting  words  to  one  less  in  extent  than  a  fee,  such  words 
of  limitation  will  be  given  effect." 

We  regard  the  law  as  stated  in  Cover  v.  James,  supra, 
as  decisive  of  this  controversy.  In  that  case  the  gfrantor, 
by  a  deed  substantially  in  the  form  provided  by  section  9, 
conveyed  to  A.  Ford  Cover  and  Bessie  Cover  certain  real 
estate,  using  only  the  words  "convey  and  warrant"  in  the 
granting  clause  and  following  the  description  with  this  lan- 
guage: "In  case  of  the  death  of  either  A.  Ford  Cover  or 
Bessie  Cover  the  other  to  have  the  whole  of  said  property 
without  litigation."  It  was  contended  on  the  one  side  that 
the  quoted  words  were  without  effect,  and  on  the  other 
that  in  the  construction  of  the  deed  these  words  should  be 
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given  their  literal  meaning.  The  question  was -discussed  at 
some  length  in  the  opinion,  Palmer  v.  Cook,  supra,  being 
again  considered,  and  it  was  said  in  reference  to  the  deed 
in  the  Palmer  case  (p.  313)  :  ''Merely  because  the  deed 
was  substantially  in  the  form  prescribed  by  section  9,  how- 
ever, a  fee  simple  title  was  not  necessarily  conveyed.  That 
section  prescribes  the  form  of  the  deed,  and  provides  that 
every  deed  substantially  in  that  form  shall  be  deemed  and 
held  to  be  a  conveyance  in  fee  simple  to  the.  grantee,  etc. ; 
but  it  must  be  construed  in  connection  with  section  13, 
supra,  under  which,  if  a  less  estate  be  limited  by  express 
words  or  appear  to  have  been  granted,  conveyed  or  devised 
by  construction  or  operation  of  law,  the  conveyance,  not 
using  words  heretofore  necessary  to  transfer  an  estate  of 
inheritance,  shall  not  be  deemed  to  convey  a  fee  simple  es- 
tate." The  conclusion  reached  was  that  the  words  follow- 
ing the  description  of  the  real  estate  in  the  Cover  deed 
were  a  limitation  upon  the  title,  which  otherwise  would 
have  been  conveyed  by  that  deed. 

Manifestly,  the  purpose  of  the  legislature  in  enacting 
section  13  was  to  require  that  every  word  used  in  a  con- 
veyance, no  matter  in  what  part  found,  should  be  given 
weight  in  construing  the  instrument,  where  the  party  mak- 
ing the  conveyance  did  not  use  words  of  grant  or  devise 
which  at  common  law  would  have  conveyed  an  estate  of 
inheritance.  The  doctrine  by  which  words  in  some  part 
of  a  deed  following  the  premises,  which  apparently  cut 
down  or  reduce  the  estate  conveyed  by  the  words  of  grant, 
shall  be  disregarded  as  repugnant  to  the  words  of  convey- 
ance, has  no  application  where  the  granting  words  are  not 
such  as  would  at  common  law  convey  an  estate  of  inherit- 
ance. Such  having  been  the  legislative  intent,  Cover  v. 
James,  and  the  cases  upon  which  it  rests,  should  be  fol- 
lowed rather  than  Palmer  v.  Cook.  The  phrase,  "if  a  less 
estate  be  not  limited  by  express  words,"  found  in  section  13, 
must  be  applied  to  a  deed  drawn  in  accordance  with  sec- 
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tion  9  where  the  only  granting  words  are  "convey  and 
warrant." 

We  think  the  children  of  Frank  Doyle  took  a  contingent 
remainder  under  the  deed  of  1882,  and  as  the  abstract  of 
title  did  not  reveal  anything  which  would  defeat  that  re- 
mainder it  failed  to  show  a  merchantable  title  in  appellant. 

The  judgment  of  the  Appellate  Court  will  accordingly 
be  affirmed.  Judgment  ofRrmed. 


Irving  W.  KellEy  et  al.  Plaintiffs  in  Error,  vs,  Warren 
Springer,  Defendant  in  Error. — ^John  McNicholas 
et  al.  Plaintiffs  in  Error,  vs.  William  H.  Tinsler,  De- 
fendant in  Error. — A.  Campbell  et  al.  Plaintiffs  in  Er- 
ror, vs.  Warren  Springer,  Defendant  in  Error. 

Opinion  filed  June  i8y  ipo8 — Rehearing  denied  October  7,  ipo8. 

1.  Mechanic's  lien — when  lien  cannot  be  enforced  against  the 
fee.  An  owner  of  the  fee  who  leases  the  ground  and  contracts  with 
the  lessee  to  erect  a  building,  and  who  subsequently  acquires  the 
leasehold  by  forfeiture,  occupies  the  position  of  a  purchaser  or 
holder  of  an  encumbrance,  within  the  meaning  of  section  28  of  the 
Mechanic's  Lien  law  as  it  existed  prior  to  1895,  ^^  against  persons 
contracting  solely  with  the  lessee ;  and  such  persons  cannot  enforce 
a  lien  against  the  fee  if  they  have  failed  to  file  a  claim  for  lien 
within  the  time  fixed  by  section  4  of  such  act.  (Crandall  v.  Sorg, 
198  111.  48;  distinguished.) 

2.  Same — failure  to  file  claim  or  bring  suit  within  time  limited 
by  section  7  of  act  of  l8p§  bars  lien.  No  mechanic's  lien  can  be  en- 
forced, even  as  against  the  owner  of  the  property,  unless  a  claim 
for  lien  was  filed  or  a  suit  begun  to  enforce  the  lien  within  four 
months  after  the  last  payment  fell  due,  as  required  by  section  7  of 
the  Mechanic's  Lien  act  of  1895.  (Bloomington  Hotel  Co.  v.  Garth- 
wait,  227  111.  613,  followed.) 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge,  pre- 
siding. 
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J.  A.  Coleman,  (Area  N.  Waterman,  and  Edward 
Maher,  of  counsel,)  for  plaintiffs  in  error. 

Douglas  C.  Gregg,  for  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

In  the  years  which  immediately  followed  1894  War- 
ren Springer  was  the  owner  of  an  unimproved  tract  of  real 
estate  in  the  city  of  Chicago.  He  desired  to  have  a  large 
seven-story  building,  to  be  used  for  manufacturing  pur- 
poses, erected  thereon  at  the  expense  of  some  person  other 
than  himself.  With  this  object  in  view  he  made  several 
ninety-nine-year  leases  of  the  property  to  persons  who  were 
practically  insolvent,  binding  them,  by  the  terms  of  the 
lease,  to  erect  such  a  building  as  he  desired.  In  one  in- 
stance he  entered  into  a  fraudulent  arrangement  with  the 
lessee  and  a  man  who  pretended  to  be  a  money  lender,  for 
the  purpose  of  convincing  intending  building  contractors 
that  the  lessee  had  successfully  negotiated  a  loan  which 
would  enable  him  to  carry  out  the  tmdertaking.  Each 
of  the  lessees  made  an  attempt  to  construct  the  building. 
Neither  of  them  traveled  far.  In  each  instance  when  it 
became  apparent  that  the  lessee  would  be  unable  to  con- 
struct the  building  the  lease  was  forfeited  or  surrendered  to 
Springer.  Each  lessee,  however,  entered  into  various  con- 
tracts with  builders  and  others  looking  to  the  erection  of 
the  desired  structure.  About  all  that  seems  to  have  been 
accomplished  by  all  of  them  was  to  secure  the  preparation 
of  plans  and  specifications  by  a  firm  of  architects,  thereby 
incurring  an  indebtedness  of  $1600,  and  the  making  of  an 
excavation  on  the  property  at  an  expense  of  several  thou- 
sand dollars.  The  present  litigation  results  from  the  at- 
tempts of  various  creditors  to  enforce  mechanics'  liens 
against  the  property. 

Vincent  Bowerman,  a  sub-contractor,  filed  a  bill  in  chan- 
cery in  the  circuit  court  of  Cook  county,  in  1896,  to  enforce 
a  lien  for  the  amount  due  bim.     He  obtained  a  decree  in 
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the  circuit  court,  which,  however,  was  reversed  and  the 
cause  remanded  by  the  Appellate  Court  for  the  First  Dis- 
trict. (Springer  v.  Bowerman^  75  III.  App.  352.)  In  the 
suit  so  instituted  by  him  various  other  lien  claimants  filed 
intervening  petitions  in  the  nature  of  cross-bills  or  answers 
in  the  nature  of  cross-bills.  All  the  lien  claimants  parties 
to  the  litigation  now  before  this  court  were  unsuccessful  in 
the  circuit  court,  where  the  cause  was  finally  disposed  of  by 
a  decree  entered  on  the  22d  day  of  September,  1903.  There- 
after three  writs  of  error  were  sued  out  of  the  Appellate 
Court  for  the  First  District  by  certain  of  the  lien  claimants 
other  than  Bowerman.  The  three  causes  were  there  con- 
solidated and  the  decrees  of  the  circuit  court  affirmed  on 
the  14th  day  of  June,  1906.  Thereafter,  in  March,  1908, 
lien  claimants  so  defeated  in  the  Appellate  Court  brought 
the  three  cases  to  this  court  by  writs  of  error.  The  causes 
have  been  here  consolidated  and  will  all  be  disposed  of  by 
this  opinion. 

Kelley  &  McMullen,  plaintiffs  in  error  in  the  suit  first 
above  entitled,  were  co-partners  engaged  in  business  as  ar- 
chitects. On  January  23,  1903,  they  filed  in  the  suit  insti- 
tuted by  Bowerman  an  intervening  petition  in  the  nature 
of  a  cross-bill.  To  that  pleading  Springer  interposed  a  de- 
murrer, which  was  sustained.  Kelley  &  McMullen  stood  by 
their  pleading  and  were  dismissed.  The  only  question  pre- 
sented by  the  writ  of  error  prosecuted  by  them  is  as  to  the 
sufficiency  of  that  pleading.  It  appears  from  that  document 
that  on  February  19,  1895,  they  entered  into  a  contract  with 
Bartlett  &  Roach,  who  at  that  time  held  the  ninety-nine-year 
lease,  by  which  they  were  to  make  plans  and  furnish  pro- 
fessional consultation  and  architects'  superintendence  for 
the  construction  of  the  building.  If  the  building  was  com- 
pleted their  compensation  was  to  be  five  per  cent  upon  the 
cost  thereof.  If  the  work  was  abandoned  before  comple- 
tion they  were  to  be  paid  $1500  on  account  of  preliminary 
plans  and  studies  and  the  reasonable  value  of  alterations  and 
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additions  made  in  the  plans.  Between  February  19,  1895, 
and  March  19,  1895,  they  made  the  necessary  preliminary 
studies  and  plans  and  consulted  in  a  professional  way  with 
Bartlett  &  Roach  and  with  Springer.  It  appears  from  the 
petition  that  they  had  earned  during  that  period  the  sum 
of  $1600  on  account  of  the  contract  so  entered  into  with 
Bartlett  &  Roach,  and  that  after  some  excavation  for  the 
building  had  been  done  the  further  construction  thereof  was 
abandoned.  The  petition  also  avers  that  Bartlett  &  Roach 
were  obligated  by  their  lease  with  Springer  to  construct  the 
building  and  to  employ  architects  to  prepare  the  necessary 
plans;  that  Springer  agreed  to  aid  in  the  construction  of 
the  building  by  loaning  and  advancing  to  Bartlett  &  Roach 
the  sum  of  $10,000,  to  be  used  by  them  in  paying  for  the 
construction ;  that  Springer  fraudulently  induced  Bartlett  & 
Roach  to  make  the  lease  and  to  contract  to  erect  the  building 
by  falsely  pretending  to  them  that  he  had  secured  for  them 
a  building  loan  of  an  amount  sufficient,  with  the  money 
which  he  (Springer)  would  loan  them,  to  pay  for  the  con- 
struction of  the  building ;  that  Bartlett  &  Roach  ascertained 
this  statement  in  reference  to  the  building  loan  to  be  a  false 
pretense  and  thereupon  compelled  Springer  to  cancel  their 
lease,  and  that  when  that  was  done  Bartlett  &  Roach  and 
Springer  abandoned  the  construction  of  the  building.  The 
building  was  to  be  214x120  feet  in  dimensions  and  to  be 
seven  stories  in  height,  with  a  basement.  It  further  ap- 
pears from  the  pleading  that  the  plaintiffs  in  error  did  not 
file  with  the  clerk  of  the  circuit  court  of  Cook  county  their 
claim  for  lien  until  the  8th  day  of  January,  1903,  which  was 
fifteen  days  before  they  intervened.  It  does  not  appear 
from  the  petition  that  this  claim  for  lien  was  filed  within 
four  months  after  the  last  payment  became  due  and  payable 
to  Kelley  &  McMullen, — ^the  time  limited  by  sections  4  and 
28  of  the  Lien  law  of  the  State  in  force  prior  to  July  i, 
189s,  which  was  the  statute  of  1874,  as  amended  in  1887. 
(Kurd's  Stat.  1887,  chap.  82,  sees.  4,  28.) 
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It  is  contended  by  the  plaintiflFs  in  error  that  as  against 
Springer,  whom  they  consider  the  "owner,"  they  were  not 
required  to  file  their  claim  for  lien  with  the  circuit  clerk 
within  four  months,  the  period  limited  by  the  statute  as  it 
existed  prior  to  July  i,  1895,  which  they  regard  as  being 
the  statute  by  which  the  sufficiency  of  the  petition  in  this 
respect  must  be  determined,  but  that  they  could  file  it  at  any 
time  before  the  debt  was  barred  by  the  Statute  of  Limita- 
tions. If  the  statute  of  1895  were  to  be  applied  the  claim 
would  be  barred,  for  the  reason  that  it  does  not  appear  that 
suit  was  commenced  or  intervening  petition  filed  by  Kelley 
&  McMullen  within  two  years  after  the  completion  of  the 
contract,  as  required  by  section  9  of  the  Mechanic's  Lien 
statute  of  1895,  being  paragraph  23  of  chapter  82,  Kurd's 
Revised  Statutes  of  1895.  Even  if  it  be  true,  however,  that 
this  matter  is  regulated  by  the  statute  as  it  existed  prior  to 
July  I,  1895,  (^  question  which  we  do  not  decide,)  we  think 
the  pleading  failed  to  show  existence  of  an  enforcible  lien. 

Sections  4  and  28  of  chapter  82,  Kurd's  Revised  Stat- 
utes of  1893,  reads  as  follows: 

"Sec.  4.  Every  creditor  or  contractor  who  wishes  to 
avail  himself  of  the  provisions  of  this  act  shall  file  with 
the  clerk  of  the  circuit  court  of  the  county  in  which  the 
building,  erection,  or  other  improvement  to  be  charged  with 
the  lien  is  situated,  a  just  and  true  statement  or  account  or 
demand  due  him,  after  allowing  all  credits,  setting  forth  the 
time  when  such  material  was  furnished  or  labor  performed, 
and  containing  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  and  verified  by  an  affidavit.  Any  per- 
son having  filed  a  claim  for  a  lien,  as  provided  in  this  sec- 
tion, may  bring  a  suit  at  once  to  enforce  the  same  by  bill 
or  petition  in  any  court  of  competent  jurisdiction  in  the 
cotmty  where  the  claim  for  a  lien  has  been  filed." 

"Sec.  28.  No  creditor  shall  be  allowed  to  enforce  a  lien 
created  under  the  provisions  of  this  act,  as  against  or  to  the 
prejudice  of  any  other  creditor,  or  encumbrancer,  or  pur- 
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chaser,  unless  a  claim  for  a  lien  shall  have  been  filed  with 
the  clerk  of  the  circuit  court,  as  provided  in  section  4  of 
this  act,  within  four  months  after  the  last  pajrment  shall 
have  become  due  and  payable.  Suit  shall  be  commenced 
within  two  years  after  filing  such  claim  wifli  the  clerk  of 
the  circuit  court,  or  the  lien  shall  be  vacated." 

It  is  agreed  by  the  parties  that  the  limitation  established 
by  the  two  sections  above  set  out  in  reference  to  filing  the 
claim  within  four  months  may  not  be  availed  of  by  the  owner 
of  the  property  with  whom  the  builder  contracts  for  the 
construction  of  the  building,  and  the  position  taken  by  the 
plaintiffs  in  error  is,  that  Springer,  so  far  as  the  lien  claimed 
is  concerned,  is  here  subject  to  the  same  liabilities  as  though 
the  contract  had  actually  been  made  with  him  by  Kelley  & 
McMullen,  and  that  the  claim  for  lien  could  be  filed  against 
him  at  any  time  before  the  debt  itself  was  barred  by  the 
Statute  of  Limitations,  and  upon  being  so  filed  could  be  en- 
forced by  suit.  The  position  of  the  defendant  in  error  is 
that  the  lessees,  with  whom,  alone,  Kelley  &  McMullen  con- 
tracted, gre  the  only  persons  who  cannot  take  advantage  of 
a  failure  to  file  the  claim  with  the  circuit  clerk  within  the 
four  months. 

Plaintiffs  in  error  rely  principally  upon  the  case  of  Cratp- 
doll  V.  Sorg,  198  111.  48.  In  that  case,  which  arose  between 
1890  and  189s,  Sorg,  the  landlord,  stood  in  the  same  posi- 
tion as  does  Springer  here ;  that  is  to  say,  he  had  entered 
into  a  ninety-nine-year  lease  conveying  certain  real  estate 
owned  by  him  to  the  lessee,  had  made  a  contract  with  the 
lessee  binding  the  latter  to  place  a  valuable  improvement 
upon  the  property,  and  had  agreed  to  pay  to  the  lessee 
money  to  assist  in  constructing  the  building.  After  the 
lease  was  forfeited,  persons  who  had  furnished  labor  and 
material  attempted  to  enforce  liens  against  the  fee  of  the 
property.  Sorg  contended  that  the  liens  attached  alone  to 
the  leasehold,  which  had  been  forfeited,  and  that  they  could 
not  be  made  effective  against  the  fee  divested  of  the  lease. 
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We  there  held  that  as  the  landlord  and  tenant  were  acting 
together  in  the  construction  of  the  building,  the  fee  in  the 
property  owned  by  Sorg  was  subject  to  the  lien  after  the 
forfeiture  of  the  lease.  This  case  presents  a  different  as- 
pect. There  is  no  question  but  that  the  fee  in  this  property 
might  have  been  subjected  to  the  lien  had  Kelley  &  Mc- 
Mullen  filed  their  claim  with  the  circuit  clerk  within  the' 
four-month  period,  as  did  the  claimants  in  the  Sorg  case. 
(Sorg  V.  Crandall,  233  111.  79.)  It  is  also  apparent  Aat  in- 
asmuch as  Springer  was  not  a  party  to  the  contract  be- 
tween plaintiffs  in  error  and  the  lessees,  and  as  the  lessees 
were  bound  by  their  contract  with  Springer  to  construct  the 
building,  the  primary  fund,  as  between  the  lessor  and  les- 
sees, for  the  satisfaction  of  the  lien  was  the  leasehold  owned 
by  the  tenants.  In  other  words,  Springer  had  the  right  to 
have  that  interest  exhausted  before  resort  could  be  had  to 
the  fee.  Under  these  circumstances  we  do  not  think  he 
stands  in  precisely  the  same  relation  to  the  lien  claimants  as 
did  the  owners  of  the  leasehold  with  whom  the  contract  was 
made.  He  succeeded  to  the  interest  of  the  tenants, — that  is, 
he  acquired  the  leasehold  after  the  contract  had  been  made 
by  them  with  plaintiffs  in  error, — and  we  think,  therefore, 
that  he  is,  within  the  meaning  of  section  28  above  set  out, 
a  purchaser  of  the  leasehold,  against  whom  a  lien  could  not 
be  enforced  unless  the  claim  therefor  had  been  filed  with  the 
clerk  of  the  circuit  court,  as  provided  in  section  4  above 
set  out  Upon  a  failure  of  the  lessees  to  comply  with  the 
terms  of  the  lease  Springer  could  declare  a  forfeiture  there- 
of, and  in  that  view  of  the  matter  he  might,  so  far  as  the 
leasehold  was  concerned,  be  regjarded  as  the  holder  of  an 
encumbrance,  within  the  meaning  of  the  statute. 

We  think  the  demurrer  to  the  pleading  was  properly 
sustained,  as  it  did  not  appear  therefrom  that  a  claim  for 
lien  had  been  filed  with  the  clerk  of  the  circuit  court  within 
four  months  after  the  last  payment  became  due  to  plaintiffs 
in  error. 
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A.  Campbell  et  al.  are  plaintiffs  in  error  in  the  cause  last 
above  entitled.  They  filed  an  answer  in  the  nature  of  a 
cross-bill,  to  which  a  demurrer  was  sustained.  They  stood 
by  their  pleading,  which  contained  the  same  infirmity  as 
that  of  Kelley  &  McMuUen.  The  course  of  the  litigation 
in  regard  to  the  Campbell  claim  has  been  exactly  the  same 
as  that  pertaining  to  the  claim  of  Kelley  &  McMuUen.  The 
same  questions  arise.  They  are  disposed  of  adversely  to  the 
contentions  of  Campbell  et  al.  by  what  has  already  been  said. 

Roswell  W.  Weld  and  Daniel  T.  Donovan,  co-partners 
doing  business  as  R.  W.  Weld  &  Co.,  and  John  McNicholas, 
are  plaintiffs  in  error  in  the  cause  secondly  above  entitled. 
They  joined  in  an  answer  in  the  nature  of  an  intervening 
petition,  which  they  filed  on  June  23,  1898,  in  the  suit  be- 
gun by  Bowerman.  Their  claims  for  liens  are  based  upon 
contracts  made  with  one  William  H.  Tinsler  early  in  1896, 
who,  after  the  termination  of  the  lease  between  Springer  on 
the  one  hand  and  Bartlett  &  Roach  on  the  other,  figured  for 
a  time  as  lessee  of  the  premises  for  a  period  of  ninety-nine 
years.  Tinsler  was  also  bound  by  his  lease  to  construct  a 
building  for  manufacturing  purposes,  which  was  to  cost  not 
less  than  $150,000.  He  seems  to  have  been  entirely  with- 
out financial  ability  to  carry  out  his  contract,  so  far  as  the 
construction  of  the  building  was  concerned.  The  contract 
between  McNicholas  and  Tinsler  provided  the  work  to  be 
done  by  McNicholas  was  to  be  finished  by  June  4,  1896,  but 
it  was,  in  fact,  completed  on  May  29,  1896,  and  the  contract 
price,  $1400,  thereupon  became  due.  Weld  &  Co.  aver  that 
it  was  implied  that  their  contract  was  to  be  completed  by 
May  15,  1897,  and  that  they  could,  in  fact,  have  completed 
it  by  the  first  day  of  September,  1896;  that  they  did  not 
complete  the  contract  because  of  Tinsler's  inability  to  make 
payments  in  accordance  with  his  agreement  with  them,  and 
that  there  was  due  them  on  September  i.,  1896,  the  sum  of 
$500  for  work  done  and  materials  furnished,  and  the  fur- 
ther sum  of  $36,132  for  loss  of  profits  and  for  damages  oc- 
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casioned  by  Tinsler's  breach  of  the  contract.  Whether  there 
was  any  demurrer  to  this  pleading  does  not  appear,  but,  at 
any  rate,  the  alleged  causes  of  action  of  McNicholas  and 
of  Weld  &  Co.,  with  certain  other  claims,  were  referred  to 
the  master,  and  upon  the  coming  in  of  his  report,  and  the 
consideration  thereof  upon  exceptions,  a  decree  was  passed 
which  dismissed  the  answer  in  the  nature  of  an  intervening 
petition  filed  by  Weld  &  Co.  and  McNicholas,  for  the  rea- 
son that  it  appeared  that  neither  had  filed  a  statement  of 
claim  for  Ken  with  the  circuit  clerk  or  begun  suit  to  enforce 
the  lien  within  the  time  limited  by  section  7  of  the  Mechan- 
ic's Lien  law  of  1895,  which  was  in  force  at  the  time  they 
made  their  contracts  with  Tinsler  and  at  the  time  moneys 
became  due  to  them.  The  circuit  court  seems  to  have  re- 
garded Springer  as  standing  in  the  position  of  an  owner 
who  had  contracted  directly  with  the  builder,  by  reason  of 
the  fact  that  Springer  was  guilty  of  a  fraud  in  inducing  the 
plaintiffs  in  error  to  believe  that  Tinsler  had  made  an  ar- 
rangement by  which  he  could  borrow  money  necessary  to 
pay  the  expense  of  constructing  the  building,  when  no  such 
arrangement,  in  fact,  had  been  made.  Whether  the  court 
was  warranted  in  regarding  Springer  as  such  an  owner  is 
immaterial,  for  the  reason  that  whatever  doubt  may  have 
before  existed  as  to  whether  the  owner  could  invoke  the 
four  months'  bar  of  section  7,  supra,  has  been  set  at  rest 
by  the  case  of  Bloomington  Hotel  Co,  v.  Garthzvait,  227  111. 
613,  where  it  was  held  that  no  lien  could  be  enforced,  even 
as  against  the  owner  of  the  property,  unless  a  claim  for  lien 
was  filed  or  suit  to  enforce  the  lien  was  begun  within  four 
months  after  the  last  payment  fell  due. 

The  judgment  of  the  Appellate  Court  in  each  of  the 
three  cases  will  be  affirmed.  Judgments  affirmed. 
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Fred  Ramey  et  al.  Appellees,  vs.  The  Baltimore  and 
Ohio  Southwestern  Rah^road  Company,  Appellant. 

Opinion  Med  June  i8,  ipo8 — Rehearing  denied  October  8,  ipo8, 

1.  Waters — duty  of  railroad  company  not  to  obstruct  stream  is 
a  continuing  one.  The  duty  of  a  railroad  company  to  so  construct 
and  maintain  its  road  across  a  stream  as  not  to  injure  adjacent  land 
by  throwing  water  back  upon  it  is  a  continuing  one,  and  each  over- 
flow resulting  from  a  neglect  of  that  duty  creates  a  new  cause  of  ac- 
tion for  any  injury  thereby  occasioned  to  the  crops  and  land. 

2.  Same — party  may  assume  that  railroad  company's  neglect  will 
not  continue.  One  whose  lands  have  been  injured  by  overflow  of 
water  caused  by  an  imperfect  structure  built  by  a  railroad  company 
or  by  the  wrongful  or  negligent  acts  of  the  company  is  not  bound 
to  assume  that  the  structure  will  be  permanent  or  that  the  wrongful 
or  negligent  acts  will  be  continued,  but  he  has  a  right  to  regard 
them  as  of  a  transient  character. 

3.  Same — effect  where  lessee  renews  lease  knowing  of  injury  to 
crops  caused  by  railroad  company's  neglect  of  duty,  A  lessee  of 
land  whose  crops  have  been  injured  by  overflow,  caused  by  the 
wrongful  act  of  a  railroad  company  in  obstructing  a  stream,  has  a 
right  to  renew  the  lease  upon  the  presumption  that  the  nuisance 
will  not  be  continued  and  that  the  company  will  perform  its  contin- 
uing duty  not  to  obstruct  the  stream,  and  he  is  not  precluded  from 
recovering  damages  for  subsequent  injury  to  the  crops  caused  by  a 
continuation  of  the  obstruction. 

4.  Same — what  does  not  justify  railroad  in  changing  course  of 
stream.  The  fact  that  a  creek  flowing  under  a  railroad  trestle  has 
become  filled  up  without  fault  of  the  company  does  not  give  the 
company  the  right  to  dig  a  ditch  and  throw  the  water  upon  farm 
land  against  the  natural  course  of  drainage. 

5.  Evidence — when  release  of  damages  from  overflow  is  not  ad- 
missible. In  an  action  against  a  railroad  company  for  damages  to 
land  caused  by  overflow  alleged  to  be  due  to  the  defendant's  wrong- 
ful act  in  obstructing  a  stream  and  changing  its  course,  a  release 
executed  by  the  plaintiff  to  another  railroad  company,  whose  tracks 
paralleled  the  defendant's,  for  all  damages  sustained  by  the  plain- 
tiff on  account  of  his  land  being  overflowed  up  to  a  date  previous 
to  the  time  the  damage  sued  for  began  to  occur,  is  not  admissible. 

6.  Instructions — there  is  no  difference  between  repeating  the 
facts  alleged  and  referring  jury  to  declaration.  There  is  no  differ- 
ence, in  effect,  between  an  instruction  which  repeats  the  facts  al- 
leged in  the  declaration  and  authorizes  a  recovery  if  the  jury  believe 
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such  facts  to  have  been  proved,  and  one  which  refers  the  jury  to 
the  declaration  for  the  facts  by  requiring  the  plaintiflF  to  prove  that 
the  defendant  has  been  guilty  of  the  negligence  charged  in  the  dec- 
laration or  some  count  thereof. 

7.  Same — what  modification  does  not  change  meaning.  An  in- 
struction in  an  action  for  damages  from  overflow  which  directs  the 
jury  to  find  for  the  defendant  railroad  company  if  the  ditch  it  had 
constructed  did  not  "obstruct"  the  water's  flow  is  not  changed  in 
meaning  by  striking  out  the  word  "obstruct"  and  inserting  the 
clause,  "in  any  manner  cause  an  obstruction  to." 

Appeai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  St.  Clair  county;  the  Hon.  R.  D.  W.  Hou)ER,  Judge, 
presiding. 

Kramer,  Kramer  &  Campbell,  (Edward  Barton,  of 
counsel,)  for  appellant 

KoERNER  &  KoERNER,  for  appellees. 

Mr.  Chie^  Justice  Cartwright  delivered  the  opinion 
of  the  court: 

On  August  6,  1906,  the  appellees,  who  were  lessees  of 
a  farm  known  as  the  Brooks  farm,  lying  north  of  and  near 
the  railroad  of  appellant,  in  St.  Clair  county,  brought  this 
action  of  trespass  on  the  case  against  appellant  to  recover 
damages  by  reason  of  overflow  on  the  eastern  part  of  said 
farm  in  the  years  1905  and  1906,  alleged  to  have  been 
caiised  by  negligent  and  wrongful  acts  of  the  appellant  in 
changing  the  direction  of  a  natural  water-course.  The  dec- 
laration contained  two  counts,  the  first  relating  to  the  year 
1905  and  the  second  to  the  year  1906.  The  defendant 
pleaded  the  general  issue  and  a  trial  resulted  in  a  verdict 
in  favor  of  plaintiffs  for  $1900,  from  which  they  remitted 
$400.  Judgment  was  entered  for  $1500  and  costs,  and  the 
Appellate  Court  for  the  Fourth  District  affirmed  the  judg- 
ment 
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One  of  the  assignments  of  error  is  that  the  court  re- 
fused to  direct  a  verdict  of  not  guilty. 

The  Brooks  farm  is  situated  in  the  bottom  land  between 
the  city  of  East  St.  Louis  and  the  bluffs  a  few  miles  east 
of  said  city,  and  is  bounded  on  the  south  by  the  Vandalia 
railroad  and  on  the  east  by  the  Griswold  farm.  The  rail- 
road of  the  defendant  lies  south  of  the  Vandalia  railroad, 
and  the  roads  run  east  from  the  city  of  East  St.  Louis,  par- 
allel with  and  near  each  other,  to  the  vicinity  of  the  south- 
east comer  of  the  Brooks  farm,  where  they  diverge  and 
continue  east,  from  three  hundred  to  six  hundred  yards 
apart,  to  Caseyville  and  the  bluffs.  Prior  to  the  acts  com- 
plained of  the  natural  drainage  from  the  eastern  half  of 
the  Brooks  farm  was  southward  to  the  Vandalia  right  of 
way  and  from  thence  eastward  about  three  himdred  yards 
to  a  trestle  under  the  Vandalia  tracks  on  the  Griswold  farm. 
The  water  flowed  under  that  trestle  and  southward  about 
three  hundred  yards  to  and  under  a  trestle  of  defendant 
eighty-two  feet  long,  and  from  thence  south  to  Spring  lake. 
That  drainage  was  adequate  at  all  times,  and  with  the  ex- 
ception of  a  great  flood  in  the  Mississippi  river  in  1903, 
when  water  was  thrown  upon  the  farm  from  the  north,  the 
land  was  practically  free  from  water.  About  three  hundred 
yards  east  of  said  trestle  in  defendant's  road  there  is  a  high- 
way running  north  and  south  through  the  Griswold  farm, 
known  as  Black  lane.  There  is  a  trestle  under  defendant's 
road,  constructed  in  1893,  about  six  hundred  and  fifty  yards 
east  of  Black  lane,  over  the  natural  water-course  of  Casey- 
ville creek  or  Little  Canteen  creek.  That  creek  rises  in  the 
bluffs  to  the  east  and  flows  from  Caseyville  in  a  westerly 
direction  between  the  Vandalia  road  and  defendant's  road, 
with  a  well  defined  channel  from  ten  to  fifteen  feet  wide 
at  the  top  and  nine  or  ten  feet  deep.  That  trestle  is  fifty- 
four  feet  long,  and  prior  to  1902  the  creek  turned  south 
in  its  natural  channel  under  the  trestle  and  continued  south- 
west to  Spring  lake.     In  times  of  heavy  rains  the  creek 
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overflowed  its  bank  and  water  sometimes  reached  a  ditch 
on  the  south  side  of  the  Vandalia  road,  called  by  the  wit- 
nesses the  Vandalia  ditch.  At  the  trestle  built  over  Casey- 
ville  creek  the  two  railroads  are  about  six  hundred  yards 
apart,  and  when  that  trestle  was  built  there  was  an  open 
space  of  about  eight  feet  under  the  track.  Between  1893 
and  1902  the  rubbish,  stumps,  logs  and  sediment  brought 
down  by  the  creek  filled  up  the  ground  between  the  two 
tracks  several  feet,  mostly  west  of  the  trestle,  and  willows 
grew  there,  and  in  1902  there  was  very  little  space  under 
the  trestle.  There  was  a  dike  running  north  from  the  west 
end  of  the  trestle  as  high  as  the  railroad  tracks,  which  pre- 
vented the  waters  of  the  creek  from  going  further  west, 
and  the  water  spread  out,  some  of  it  running  through  the 
space  remaining  under  the  trestle  and  sometimes  over  the 
track.  In  1902  the  defendant  cut  through  the  dike  and  dug 
a  ditch  along  the  north  side  of  its  track  about  one  thousand 
yards  west,  to  the  trestle  west  of  Black  lane,  through  which 
the  Brooks  farm  had  previously  been  drained.  By  digging 
the  ditch  the  natural  course  of  the  creek  was  changed  and 
the  water  was  carried  west  along  the  track.  In  1903,  at 
the  time  of  the  Mississippi  river  flood,  the  bank  of  the 
defendant  slid,  and  it  dumped  a  large  quantity  of  rock  on 
the  north  side  of  its  embankment,  east  of  the  west  trestle, 
so  as  to  fill  up  the  ditch  at  that  place  and  drive  the  waters 
around  the  pile  of  rock.  During  the  spring  and  summer 
of  1905  there  were  severe  and  continued  rain  storms,  which 
were  repeated  to  some  extent  in  1906.  During  these  heavy 
rains  the  waters  of  the  creek  flowing  west  along  the  ditch 
diverged  and  were  turned  in  a  north-west  direction  through 
the  trestle  of  the  Vandalia  road  and  north  and  west  upon 
the  eastern  part  of  the  Brooks  farm,  reversing  the  natural 
course  of  drainage  and  causing  the  damage  complained  of. 
One  ground  of  the  motion  to  direct  a  verdict  was,  that 
the  lands  south  of  the  defendant's  railroad  and  trestle  east 
of  Black  lane^  where  the  natural  water-course  existed,  had 
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become  so  filled  up  and  raised  that  the  water  would  not 
longer  flow  in  its  natural  course  to  Spring  lake ;  that  this 
was  without  fault  of  the  defendant ;  that  it  was  not  bound 
to  go  upon  the  land  of  others  and  cut  a  channel  below  its 
own  road,  and  that  it  was  useless  to  clean  out  its  trestle 
for  the  reason  that  the  water  could  not  flow  away  from  it. 
The  argument  rests  upon  some  testimony  for  the  defend- 
ant, but  the  evidence  for  the  plaintiffs  was  to  the  contrary, 
that  the  land  south  of  the  defendant's  road  was  lower,  and 
if  the  defendant  had  not  permitted  its  trestle  to  fill  up  or 
if  the  water  had  been  permitted  to  go  through  the  trestle 
it  would  have  found  its  way  to  Spring  lake.  The  evidence 
for  the  plaintiffs  was  to  be  taken  as  true  for  the  purpose  of 
the  motion,  and  the  court  did  not  err  in  leaving  the  ques- 
tion of  fact  to  the  jury. 

It  is  also  contended  that  the  plaintiffs  could  not  recover, 
and  the  court  ought  to  have  directed  a  verdict  for  the  rea- 
son that  they  leased  the  farm  from  year  to  year,  and  the 
renewals  for  the  years  1905  and  1906  were  made  with  full 
knowledge  of  the  condition  of  the  trestle,  track  and  ditch. 
The  duty  of  a  railroad  company  to  so  construct  and  main- 
tain its  road  across  a  stream  as  not  to  injure  adjacent  land 
by  throwing  water  back  upon  it  is  a  continuing  one,  and 
each  overflow  resulting  from  a  neglect  of  that  duty  creates 
a  new  cause  of  action  for  any  injury  thereby  occasioned  to 
the  crops  and  land.  A  party  injured  by  an  imperfect  struc- 
ture or  a  wrongful  or  negligent  act  is  not  bound  to  assume 
that  the  structure  will  be  permanent  or  that  the  wrongful 
or  neglig^ent  act  will  be  continued,  but  he  has  a  right  to 
regard  tliem  as  of  a  transient  character.  The  damage  which 
the  plaintiffs  suffered  by  reason  of  the  wrongful  acts  of  the 
defendant  might  or  might  not  occur,  and  they  had  a  right, 
in  taking  a  lease  of  the  land,  to  act  upon  the  presumption 
that  the  nuisance  would  not  be  continued  and  the  defendant 
would  perform  its  continuing  duty  imposed  by  the  law  to 
not  obstruct  the  passage  of  the  water  in  its  natural  channel. 
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(Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  MofUtt, 
75  111.  524 ;  Ohio  and  Mississippi  Railway  Co.  v.  Wachter, 
123  id.  440;  Chicago,  Btirlington  and  Quincy  Railroad  Co. 
V.  S chaffer,  124  id.  112;  Ohio  and  Mississippi  Railway  Co. 
V.  Thillman,  143  id.  127.)  The  court  did  not  err  in  re- 
fusing to  direct  a  verdict. 

The  defendant  offered  in  evidence  a  release  executed 
by  the  plaintiffs  on  July  8,  1904,  to  the  receiver  of  the 
Vandalia  railroad,  for  all  damages  suffered  by  them  as  ten- 
ants on  account  of  the  overflow  and  detention  of  water  on 
the  farm,  but  the  court  refused  to  admit  it  in  evidence.  As 
•the  release  was  only  for  damages  which  had  accrued  up  to 
July  8,  1904,  which  was  before  the  damage  sued  for  in 
this  case  began  to  occur,  the  court  did  not  err  in  the  ruling. 

Complaint  is  made  of  the  instructions  given  at  the  re- 
quest of  the  plaintiffs.  Two  instructions  were  given  stat- 
ing the  facts  which  would  justify  a  recovery,  and  they  were 
alike,  except  that  one  applied  to  the  first  count  for  the  year 
1905  and  the  other  to  the  second  count  for  the  year  1906. 
There  were  also  two  instructions  as  to  the  measure  of  dam- 
ages,— one  applicable  to  the  first  and  the  other  to  the  sec- 
ond count.  The  instructions  as  to  the  facts  necessary  to  be 
proved  are  objected  to  because  they  "set  out  the  facts  favor- 
able to  the  plaintiffs  which  the  evidence  tended  to  prove. 
Counsel  say  that  such  instructions  have  been  repeatedly 
condemned.  The  instructions  did  not  assume  the  existence 
of  any  fact  and  are  not  subject  to  that  criticism,  but  they 
set  out  the  facts  alleged  in  the  respective  counts  of  the 
declaration  and  directed  a  verdict  for  the  plaintiffs  if  such 
facts  were  proved.  There  is  no  distinction  respecting  the 
enumeration  of  facts  between  them  and  the  fifth  instruction 
given  at  the  request  of  the  defendant,  which  required  the 
plaintiffs  to  prove,  by  a  preponderance  of  the  evidence,  that 
the  defendant  had  been  guilty  of  the  negligence  alleged  in 
the  declaration  or  some  count  thereof.  By  that  instruction 
the  jury  were  referred  to  the  declaration  for  the  necessary 
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facts,  and  we  see  no  difference  between  referring  the  jury 
to  the  declaration  for  the  facts  and  repeating  them  in  the 
instruction. 

The  instructions  reciting  the  facts  which  would  justify 
a  recovery  are  also  objected  to,  as  permitting  a  recovery  in 
the  alternatiTe  without  a  finding  that  the  plaintiffs  were 
damaged  or  the  drainage  of  the  farm  interfered  with  in 
one  alternative.  Certain  facts  necessary  to  be  proved  were 
stated,  and  the  alternative  facts  referred  to  were  the  forcing 
and  carrying  of  the  water  under  the  Vandalia  trestle  and 
into  the  natural  water-course  which  served  as  a  drain  to 
the  farm  and  upon  the  farm,  or  the  obstruction  and  dam- 
ming of  the  water-course  which  served  as  a  drain  for  the 
farm  and  thereby  preventing  drainage.  In  either  event  the 
jury  were  required  to  believe,  from  a  preponderance  of  the 
evidence,  that  the  plaintiffs  were  damaged. 

The  court  modified  instruction  No.  7  offered  by  the  de- 
fendant, and  it  is  insisted  that  the  court  erred  in  doing  so. 
As  offered,  the  instruction  directed  the  jury  to  find  the  de- 
fendant not  guilty  if  the  ditch  running  west  from  the  creek 
did  not  carry  the  water  onto  the  land  nor  obstruct  the 
water's  flow  from  said  land.  The  court  struck  out  the 
word  "obstruct"  and  inserted  "nor  in  any  manner  cause  an 
obstruction  to."  The  change  was  immaterial  and  left  the 
instruction  with  the  same  meaning  as  before.  If  the  de- 
fendant did  not  obstruct  the  flow  of  the  water  it  did  not 
obstruct  it  in  any  manner,  and  if  it  did  obstruct  the  flow 
of  the  water  it  necessarily  obstructed  it  in  some  manner. 
As  the  instruction  was  not  changed  in  meaning  the  defend- 
ant was  not  harmed. 

The  court  did  not  err  in  refusing  the  third  instruction 
offered  by  the  defendant,  which  stated  that  if  the  creek  had 
become  filled  up  without  fault  of  the  defendant  it  had  a 
right  to  dig  the  ditch  and  throw  the  water  on  the  farm 
against  the  natural  course  of  drainage. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Naaman  Shoukair,  Appellee,  vs.  The  Sargent  Com- 
pany, Appellant. 

Opinion  Hied  Jui\e  i8,  ipo8— Rehearing  denied  October  8,  iqo8. 

1.  Triax — questions  of,  assumed  risk  and  whether  relation  of 
fellow-servants  exists  are  ordinarily  ones  of  fact.  The  questions 
whether  the  risk  was  assumed  or  the  relation  of  fellow-servants 
exists  in  a  particular  case  are  ordinarily  questions  of  fact,  and  be- 
come questions  of  law  only  when  the  facts  are  so  established  that 
there  is  no  reasonable  chance  for  reasonable  minds  to  reach  dif- 
ferent conclusions. 

2.  Same — what  proof  authorizes  the  submission  of  case  to  jury. 
Proof  that  plaintiffs  eye  was  put  out  by  the  popping  of  hot  metal 
from  a  mold  as  he  was  performing  his  duty  in  following  the  pour- 
ing kettle  to  see  that  the  molds  were  filled;  that  the  popping  was 
due  to  defendant's  failure  to  provide  an  escape  for  gases ;  that  the 
plaintiff  had  been  at  the  work  but  two  months,  during  which  time 
he  had  never  known  a  popping  to  occur;  that  his  instructions  were 
meager  but  he  had  been  directed  to  look  "straight  into"  the  molds, 
and  that  he  had  nothing  to  do  with  the  preparation  of  the  molds, 
justifies  the  submission  of  the  case  to  the  jury. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Lockwood  Honore, 
Judge,  presiding. 

F.  J.  Canty,  and  J.  C.  M.  Clow,  for  appellant. 

William  R.  Moss,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant  is  engaged  in  operating  a  foundry,  and  ap- 
pellee, while  in  its  employment,  received  an  injury  resulting 
in  the  loss  of  one  of  his  eyes.  Appellee  claimed  the  injury 
was  the  result  of  the  negligence  of  appellant  and  brought 
this  suit  to  recover  damages  therefor.  He  recovered  a 
judgment  in  the  circuit  court  for  $i8oo,  which  has  been 
affirmed  by  the  Appellate  Court,  and  the  case  is  brought 
here  by  appeal  from  the  Appellate  Court. 

Digitized  by  LjOOQIC 


510  Shoukaib  v.  Sargent  Co.  [2J5  DL 

On  the  trial  appellant  offered  no  testimony  and  at  the 
conclusion  of  appellee's  evidence  requested  the  court  to  di- 
rect a  verdict  in  its  favor,  which  was  denied.  The  only 
contention  of  appellant  here  is  that  the  trial  court  erred  in 
not  directing  a  verdict  in  its  favor  and  the  Appellate  Court  * 
erred  in  not  reversing  the  judgment  for  that  reason. 

The  grounds  upon  which  appellant  claims  it  was  entitled 
to  have  a  verdict  in  its  favor  are,  first,  that  appellee's  injury 
resulted  from  an  assumed  risk;  and  second,  that  if  appel- 
lee's injury  was  the  result  of  negligence  it  was  the  negli- 
gence of  a  fellow-servant.  Both  these  questions  were  sub- 
mitted to  the  jury  as  questions  of  fact,  under  instructions  of 
which  no  complaint  is  made. 

The  largest  dimensions  of  appellant's  foundry  where  the 
accident  happened  extended  north  and  south.    The  furnace 
where  the  iron  is  melted  for  the  making  of  castings  is  in  the 
north  end,  and  when  the  molds  or  flasks  are  prepared  to 
receive  the  molten  metal  they  are  placed  in  rows,  running 
north  and  south,  on  the  foundry  floor.     We  deem  it  un- 
necessary to  enter  into  a  minute  description  of  the  entire 
method  of  preparing  the  flasks.    The  castings  that  were  be- 
ing manufactured  at  the  time  appellee  was  injured  had  a 
hole  in  them  about  one  and  one-half  inches  in  diameter. 
In  order  to  make  this  hole,  what  is  called  a  "core"  was  used. 
This  was  made  of  sand,  flour  and  molasses  and  was  set  in 
the  bottom  half  of  the  flask  before  the  top  half  was  placed 
on  it,  at  the  proper  place  to  make  the  hole  desired  in  the 
casting.     The  heating  of  the  core  when  the  molten  metal 
was  poured  into  the  flask  generated  gases,  which  would 
cause  an  explosion,  or  "popping,"  which  would  throw  metal 
out  of  the  flask  unless  some  means  were  provided  for  the 
escape  of  said  gases.     To  accomplish  this  purpose  a  hole 
was  made  extending  almost  through  the  core,  lengthwise, 
about  the  size  of  an  ordinary  rye  straw.    When  the  top  half 
of  the  flask  was  put  in  place  a  hole  was  punched  through 
the  sand  down  to  and  connecting  with  the  hole  in  the  core, 
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affording  a  vent  for  the  escs^e  of  the  gases.  When  this 
was  properly  done  the  gases  would  not  cause  a  popping  out 
of  the  metal.  When  the  flasks  were  made  ready  to  receive 
the  molten  metal  they  were  set  in  rows  on  the  floor  of  the 
foimdry  and  runner-cups  placed  on  top  of  them,  into  which 
the  metal  was  poured  and  through  which  it  ran  into  the 
flask.  The  metal  was  in  a  large  kettle,  which  was  moved 
along  over  the  rows  of  flasks  by  means  of  a  crane.  When 
it  reached  the  proper  point  over  the  runner-cup  of  the  flask 
it  was  stopped  and  a  hole  opened  in  the  bottom  of  it  by 
means  of  a  lever  and  a  valve,  from  which  the  metal  runs 
into  the  runner-cup  and  flask.  When  the  flask  is  filled  the 
valve  is  closed  and  the  kettle  moved  on  to  the  next  flask. 
The  services  of  seven  men  were  required  to  do  this  work. 
It  is  customary  for  another  man  to  follow  behind  the  kettle, 
three  flasks  distant,  for  the  purpose  of  seeing  whether  the 
mold  or  flask  is  completely  filled  with  the  metal,  and  if  it 
is,  to  throw  on  a  small  quantity  of  sand.  If  he  finds  it  is 
not  filled  he  notifies  the  foreman  in  charge  of  the  kettle  and 
it  is  run  back  and  the  flask  filled.  These  operations  were 
repeated  usually  twice  a  day.  At  the  time  of  appellee's  in- 
jury he  was  following  the  kettle  for  the  purpose  of  ascer- 
taining if  the  flasks  were  all  filled,  and  while  so  engaged, 
from  some  cause  metal  popped  out,  striking  him  in  one  eye 
and  completely  destroying  it. 

Appellee  was  a  Syrian,  had  been  in  this  country  less 
than  two  years,  and  had  been  at  work  for  appellant  about 
two  months  when  he  was  injured.  He  was  not  a  molder 
and  had  nothing  to  do  with  preparing  the  flasks  for  the 
metal.  His  chief  employment  was  in  making  the  runner- 
cups,  and  this  he  did  in  a  room  by  himself.  The  cores  were 
made  and  flasks  prepared  by  others,  and  when  they  were 
ready  to  pour  the  metal  in  them  appellant's  foreman  would 
call  appellee  for  the  purpose  of  following  behind  the  kettle 
to  see  that  the  flasks  were  filled  with  the  metal.  The  proof 
shows  that  explosions  or  poppings  were  caused  sometimes 
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while  the  metal  was  being  poured  into  the  flask  if  it  came 
in  contact  with  a  nail,  a  little  piece  of  wood  or  something 
of  that  character  in  the  flask.  When  poppings  resulted  from 
these  causes  they  occurred  at  the  time  the  metal  was  poured, 
but  when  they  occurred  from  an  imperfect  vent  in  the  core 
they  would  take  place  a  few  seconds  afterwards,  and  for 
this  reason  the  man  following  the  kettle  kept  three  flasks 
behind  it.  There  was  testimony  to  the  effect  that  poppings 
from  the  latter  cause  occurred  frequently,  but  appellee  tes- 
tified that  during  his  emplo3rment  there  he  had  never  known 
one  to  occur.  The  instructions  given  appellee  by  appellant's 
foreman  were  of  the  most  meager  character.  It  does  not 
appear  that  he  at  any  time  informed  appellee  of  the  dangers 
of  popping  from  a  clogged  vent  but  ordered  him  to  look 
into  the  flask  from  a  position  directly  over  it,  and  when 
he  discovered  appellee  looking  in  sideways,  swore  at  him 
and  ordered  him  to  "look  in  straight." 

Questions  of  assumed  risk  and  whether  the  relation  of 
fellow-servants  existed  are  ordinarily  questions  of  fact  to 
be  submitted  to  the  jury.  They  only  become  questions  of 
law  where  the  facts  are  conceded  or  are  so  conclusively 
proven  that  there  is  no  reasonable  chance  for  reasonable 
minds  to  reach  different  conclusions.  (Chicago  and  Bast- 
em  Illinois  Railroad  Co.  y.  Driscoll,  176  111.  330;  Clark  v. 
Chicago,  Rock  Island  and  Pacific  Railway  Co.  231  id.  548; 
Wrisley  Co.  v.  Burke,  203  id.  250.)  The  evidence  in  this 
case  warranted  the  submission  of  these  questions  to  the 
jury,  and  the  judgment  of  the  Appellate  Court  affirming 
the  judgment  of  the  circuit  court  is  conclusive  upon  us. 

A  further  contention  of  appellant  is,  that  it  appears  from 
the  evidence  that  one  of  several  causes  might  account  for 
the  accident  which  injured  plaintiff,  and  that  the  accident  is 
no  more  traceable  to  a  cause  for  which  appellant  would  be 
liable  than  to  one  for  which  it  would  not  be  liable.  If  this 
question  were  open  to  review  by  us  the  position  is  not  ten- 
able.    The  evidence  tends  to  show,  and  counsel  for  both 
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parties  practically  concede,  that  the  accident  was  caused  by 
gases  generated  in  the  core  that  were  unable  to  escape ;  and 
even  though  such  escape  might  be  prevented  in  more  than 
one  way,  the  duty  of  providing  for  the  escape  of  gases  de- 
volved upon  the  appellant,  and  the  evidence  tended  to  show 
that  it  was  by  reason  of  its  negligence  in  discharging  this 
duty  that  the  metal  popped  and  caused  the  injury. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afHrmed. 


Henry  Frkund  et  al.  Plaintiffs  in  Error,  vs.  Louis  Becker, 
Defendant  in  Error. 

Opinion  Hied  June  i8,  ipo8 — Rehearing  denied  October  7,  Jpo8, 

1.  Wills — proof  of  prior  will  making  same  disposition  of  prop^ 
erty  is  competent.  Proof  that  the  testatrix  had  made  a  prior  will 
making  the  same  disposition  of  her  property  as  is  made  by  the  will 
in  contest  is  competent  to  be  considered  to  rebut  a  charge  of  undue 
influence,  and  tends  to  show  that  the  later  will  disposes  of  the 
property  according  to  the  desire  of  the  testatrix,  who  made  it  be- 
cause one  of  the  witnesses  to  the  former  will  had  moved  to  an  un- 
known location. 

2.  Same — when  giving  instructions  stating  abstract  rules  of  law 
will  not  reverse.  Giving  instructions  stating  correct  abstract  rules 
of  law  is  not  ground  for  reversing  a  decree  in  a  will  contest  case, 
where  the  rules  stated  were  involved  in  the  case  and  it  is  clear  that 
the  jury  could  not  have  been  misled  by  the  instructions  when  con- 
sidered in  connection  with  the  others  given  in  the  case. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  S.  L.  Dwight,  Judge,  presiding. 

This  is  a  bill  filed  November  13,  1906,  in  the  circuit 
court  of  Clinton  county,  to  set  aside  the  will  of  Ernestine 
Becker,  deceased.  The  bill  was  filed  by  plaintiffs  in  error, 
Henry  Freund,  Emil  Freund  and  Anna  C.  Schmidt,  who 
are  children  of  Caroline  Freund,  a  deceased  daughter  of 
testatrix,  against  defendant  in  error,  Louis  Becker,  a  son 
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of  testatrix.  At  the  time  of  her  death  testatrix  was  eighty- 
eight  years  of  age.  It  appears  from  the  evidence  that  she 
came  to  this  country  from  Germany,  and  with  her  husband 
lived  upon  a  farm  of  sixty  acres  some  two  or  three  miles 
north  of  Breese,  where  her  husband  died  in  1867.  After 
the  death  of  her  husband  testatrix  lived  with  her  only  son, 
defendant  in  error,  up  to  the  time  of  her  death,^-a  period 
of  about  thirty-nine  years.  The  only  children  of  testatrix 
were  Caroline  Freund,  mother  of  plaintiffs  in  error,  who 
died  before  the  death  of  her  mother;  Louis  Becker,  de- 
fendant in  error;  and  another  daughter,  who  died  single, 
before  the  execution  of  the  will  in  question.  For  about 
twenty-six  years  after  the  death  of  testatrix's  husband  she 
lived  with  defendant  in  error  upon  the  farm  upon  which 
they  resided  at  the  time  of  his  death.  In  1893,  testatrix 
having  inherited  about  $6000  from  her  brother,  she  and 
defendant  in  error  purchased  what  is  known  as  the  Crocker 
farm,  paying  for  the  same  $7500,  of  which  sum  testatrix 
paid  $5000  and  defendant  in  error  $2500,  the  deed  being 
taken  in  testatrix's  name.  They  lived  upon  this  farm  to 
within  a  short  time  before  her  death,  with  the  exception  of 
a  short  period  while  they  lived  in  Carlyle.  Defendant  in 
error  improved  the  farm  by  building  granaries,  covering  the 
house  and  bam  and  fencing  and  clearing  some  twenty  or 
thirty  acres.  He  received  the  rents  from  the  farm.  Later 
he  bought  a  farm  of  his  own  and  moved  upon  it  a  short 
time  prior  to  the  death  of  testatrix.  Some  ten  or  twelve 
years  before  her  death  she  made  a  will  devising  the  Crocker 
farm  to  defendant  in  error  and  either  $500  or  $1000  to  her 
daughter,  Caroline  Freund.  On  September  24,  1903,  she 
destroyed  this  will  and  executed  the  will  in  question,  by 
which  she  gave  $1000  to  her  daughter,  Caroline,  and  all 
her  other  property,  real  and  personal,  after  the  payment  of 
debts  and  funeral  expenses,  to  defendant  in  error.  Tes- 
tatrix died  July  16,  1906.  The  said  will  was  admitted  to 
probate  in  August  following,  and  letters  testamentary  is- 
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sued  to  defendant  in  error.  The  amended  bill,  upon  which 
the  cause  was  tried,  charged  that  at  the  time  of  making 
said  will  testatrix  was  not  of  sound  mind,  and  that  she  did 
not  execute  the  will  freely  and  voluntarily,  but  that  she  was 
unduly  influenced  to  make  the  same  by  her  son,  Louis 
Becker.  It  further  charges  that  testatrix  was  imposed  upon 
in  the  execution  of  said  will  by  reason  of  the  fact  that  she 
^d  not  understand  the  English  language  and  could  not 
speak  it  and  that  the  scrivener  who  wrote  the  will  could 
not  understand  the  German  language  and  could  not  speak 
it,  and  that  said  will  was,  in  fact,  dictated  to  the  scrivener 
by  defendant  in  error,  and  that  testatrix,  by  reason  of  her 
inability  to  understand  and  speak  the  English  language,  did 
not  know  the  nature  of  said  supposed  will  or  what  it  con- 
tained. An  answer  was  filed  denying  the  material  allega- 
tions of  the  bill  as  to  mental  incapacity,  undue  influence  and 
fraud  in  the  execution  of  the  will.  Issues  were  formed  and 
the  cause  tried  by  a  jury.  At  the  conclusion  of  the  evi- 
dence contestants  withdrew  from  the  consideration  of  the 
court  and  jury  the  averment  in  the  bill  .that  deceased  was 
not  of  sound  mind  and  memory. 

J.  J.  McGaffigan,  a  lawyer  who  drew  the  will,  testified 
he  wrote  it  at  the  house  of  Louis  Becker,  defendant  in  er- 
ror, with  whom  the  testatrix  resided.  The  other  persons 
present  besides  witness  and  testatrix  were  Becker,  his  wife, 
and  Murphy  and  Gray,  who  attested  the  will  as  witnesses. 
It  appears  from  the  evidence  that  some  years  before  the 
last  will  was  executed  testatrix  had  made  a  will  which  was 
written  by  a  lawyer  named  Lambe,  who  also  attested  the 
will  as  one  of  the  witnesses.  Peter  Orrell  was  the  other 
attesting  witness  to  that  will.  McGafiigan  testified  that  tes- 
tatrix told  him  the  reason  she  wished  to  make  another  will 
was,  that  Lambe,  one  of  the  witnesses  to  the  first  will,  had 
removed  to  some  other  locality;  that  it  was  at  the  request 
of  defendant  in  error  witness  went  to  the  house  where  tes- 
tatrix was;   that  Mrs.  Ernestine  Becker  was  German  and 
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spoke  English  very  imperfectly.  He  testified  that  when  he 
went  to  her  son's  house,  where  she  resided  and  where  he 
wrote  the  will,  she  produced  the  former  will  made  by  her 
and  spoke  sufficient  English  to  give  him  to  understand  that 
she  wanted  another  will  written  the  same,  so  far  as  the 
disposition  of  the  property  was  concerned,  as  the  previous 
will,  giving  as  her  reasons  for  making  another  will  that 
Lambe,  one  of  the  witnesses  to  the  first  will,  had  left  the 
country  and  she  did  not  know  where  he  was,  and  she  ap- 
peared to  have  some  apprehension  about  the  will  on  that 
account.  He  testified  the  old  will  gave  Caroline  Freund 
$1000  and  defendant  in  error  the  rest  of  testatrix's  prop- 
erty, and  he  inquired  of  testatrix  if  in  the  will  he  was  re- 
quested to  write  she  wanted  to  make  the  same  disposition 
of  her  property,  and  she  said  she  did.  He  further  testified 
that  he  received  his  information  and  instructions  as  to  how 
Mrs.  Becker  desired  the  will  to  be  written  from  her  in  such 
English  as  she  could  speak  in  response  to  his  questions, 
and  that  defendant  in  error  did  not  in  any  way  assist  him 
in  talking  with  Mrs.  Becker  about  making  the  will.  The 
witness  testified  that  after  writing  the  will  he  read  it  over 
to  her,  but  that  he  did  not  think  she  understood  English 
sufficiently  to  understand  from  reading  it,  but  he  explained 
to  her  that  by  the  will  she  was  giving  the  farm  to  her  son, 
Louis,  and  $1000  to  her  daughter,  Caroline  Freund,  and  she 
said  that  was  what  she  wanted  to  do.  He  further  testified 
that  Gray,  one  of  the  witnesses  to  the  will,  could  speak  a 
little  German  and  he  explained  it  to  Mrs.  Becker.  Defend- 
ant in  error  paid  witness  for  his  services  in  writing  the 
will,  but  whether  the  payment  was  made  with  his  own 
money  or  his  mother's  witness  did  not  know. 

The  witness  Gray  testified  he  was  present  when  McGaf- 
figan  wrote  the  will,  and  that  McGaffigan  asked  Mrs.  Becker 
questions  which  would  be  translated  to  her  by  defendant  in 
error  and  her  answer  in  German  would  then  be  translated 
by  defendant  in  error  into  English ;  that  to  questions  asked 
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Mrs.  Becker  by  defendant  in  error  she  would  say  "y^s" 
and  "no,"  but  witness  was  not  sufficiently  conversant  with 
the  German  language  to  know  whether  defendant  in  error 
correctly  translated  McGaffigan's  questions  to  Mrs.  Becker 
or  her  answers  to  McGaffigan.  The  witness  testified  he  had 
no  recollection  of  having  any  talk,  at  the  time  the  will  was 
executed,  with  Mrs.  Becker;  that  McGaffigan  talked  to  her 
about  giving  the  farm  to  defendant  in  error  and  $1000  to 
Mrs.  Freund,  and  questioned  her  as  to  whether  she  knew 
and  understood  what  she  was  doing;  that  she  answered 
the  questions  "yes"  and  "no,"  and  if  the  translations  were 
properly  made  she  did  understand.  Gray  further  testified 
that  he  did  not  hear  Mrs.  Becker  speak  any  English  at  the 
time  the  will  was  prepared,  and  that  he  did  not  explain  it 
to  her  unless  to  ask  her  in  English  whether  she  understood 
it;  that  before  it  was  signed  by  the  witnesses  McGaffigan 
stated  to  all  present  how  it  disposed  of  testatrix's  property, 
and  witness  thought  it  was  translated  to  Mrs.  Becker  by 
her  son,  Louis,  but  he  was  unable  to  state  whether  it  was 
correctly  translated. 

Murphy,  the  other  witness  to  the  will,  testified  McGaf- 
figan asked  Mrs.  Becker  questions  about  the  will,  and  that, 
on  account  of  her  not  understanding  English  very  well, 
many  of  them  had  to  be  explained  to  her  by  defendant  in 
error;  that  the  talk  was  that  the  farm  was  to  go  to  de- 
fendant in  error,  and  that  before  witness  signed  the  will  it 
was  so  explained  to  her  that  he  thought  she  understood  and 
knew  what  she  was  doing.  The  witness  testified  he  could 
understand  some  German  words  but  could  not  speak  the 
language,  and  that  some  questions  asked  by  McGaffigan 
were  translated  to  Mrs.  Becker  by  defendant  in  error  and 
her  answers  in  German  were  translated  also  by  defendant  in 
error,  and  witness  could  not  state  whether  these  transla- 
tions were  correct  or  not.  McGaffigan  and  Murphy  both 
testified  that  when  the  last  will  was  executed  Mrs.  Becker 
burned  her  former  will. 
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John  C.  Lampen  testified  he  talked  with  Mrs.  Becker 
about  the  disposition  of  her  property  eleven  or  twelve  years 
before  her  death  and  thought  that  he  drew  a  will  for  her. 
He  could  not  remember  definitely  its  provisions.  He  spoke 
the  German  language  and  talked  with  Mrs.  Becker  in  that 
language  about  the  preparation  of  the  will.  He  testified 
that  Mrs.  Becker  desired  the  greater  portion  of  her  estate 
to  go  to  defendant  in  error.  He  was  to, have  the  farm  but 
was  to  pay  a  sum  of  money  to  some  other  l^^tee,  the 
amount  witness  could  not  remember. 

Peter  Orrell,  one  of  the  witnesses  to  the  will  drawn  by 
Lambe,  testified  it  was  read  over  to  Mrs.  Becker  and  ex- 
plained to  her  before  it  was  executed,  and  that  she  said  she 
desired  to  give  her  daughter  $500  or  $1000, — the  witness 
had  forgotten  which, — ^and  the  balance  of  her  property  to 
defendant  in  error.  Orrell  testified  that  his  best  recollec- 
tion was  Mrs.  Becker  said  she  had  previously  made  a  will 
and  wished  to  change  it.  He  further  testified  he  could  un- 
derstand some  German  but  not  sufficient  to  carry  on  a  con- 
versation, and  that  Lambe,  the  other  witness  to  the  will  and 
the  man  who  prepared  it,  he  thought  was  unable  to  speak 
and  understand  the  German  language. 

The  jury  returned  a  verdict  finding  that  said  will  was 
not  obtained  by  the  undue  influence  of  said  Louis  Becker 
and  that  said  instrument  was  the  last  will  and  testament  of 
said  Ernestine  Becker.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  on  December  12,  1906,  a  decree  was 
rendered  in  accordance  with  the  verdict  of  the  jury  and 
against  complainants  for  costs,  to  the  entering  of  which 
complainants  excepted  and  have  prosecuted  this  writ  of  er- 
ror to  reverse  said  decree. 

Louden  &  Crow,  and  Murray  &  Beckemeyer,  for 
plaintiffs  in  error. 

Thomas  E.  Ford,  and  Wii^uam  Winki^emann,  for 
defendant  in  error. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

It  is  the  contention  of  plaintiffs  in  error  that  the  terms 
and  provisions  of  the  will  were  dictated  by  defendant  in 
error,  and  that  on  account  of  her  inability  to  understand 
and  speak  the  English  language  Mrs.  Becker  did  not  know 
what  disposition  was  made  of  her  property  by  the  will.  We 
have  set  out  in  the  preceding  statement  the  substance  of  the 
material  portions  of  the  testimony  of  the  only  three  per- 
sons present  who  testified  as  witnesses  on  the  trial.  It  will 
be  seen  that  their  memory  of  what  occurred  on  the  occasion 
of  the  execution  of  the  will  is  not  in  all  respects  the  same, 
McGaflfigan,  who  wrote  the  will,  testified  Mrs.  Becker  spoke 
and  understood  sufficient  English  to  give  him  to  understand 
why  she  wanted  the  will  made  and  how  she  desired  to  dis- 
pose of  her  property.  Gray's  memory  was  that  her  direc- 
tions were  given  in  German  and  were  translated  by  defend- 
ant in  error.  Murphy,  who  understood  a  little  German, 
testified  the  will  was  explained  to  Mrs.  Becker  and  that  he 
believed  she  understood  it.  The  proof  offered  by  defendant 
in  error  that  Mrs.  Becker  had  previously  made  wills  in 
which  she  made  substantially  the  same  disposition  of  her 
property  as  was  made  by  her  last  will,  tends  to  support  the 
proposition  that  said  last  will  disposed  of  her  property  in 
accordance  with  her  desire.  Lampen  testified  she  told  him 
she  intended  defendant  in  error  to  have  the  farm,  and  his 
recollection  is  that  he  prepared  a  will  for  her  giving  de- 
fendant in  error  the  farm  and  requiring  him  to  pay  a  sum 
of  money  to  a  legatee,  the  amount  of  which  he  could  not 
remember.  The  will  drawn  by  Lambe,  which  Mrs.  Becker 
destroyed  when  the  will  in  controversy  was  executed,  dis- 
posed of  her  property  to  the  same  persons  and  in  the  man- 
ner as  said  last  will,  and  the  proof  shows  that  her  only 
reason  for  making  the  will  written  by  McGaffigan  was  that 
Lambe,  who  was  one  of  the  witnesses  to  the  will  written 
by  him,  was  gone  and  his  whereabouts  unknown.  Plaintiffs 
in  error  contend  that  the  will  written  by  Lambe  was  pre- 
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pared  in  the  same  manner  as  the  will  written  by  McGaffi- 
gan.  The  proof  tends  to  show  that  Lambe  could  not  speak 
or  understand  the  German  language,  but  Orrell,  the  other 
witness  to  that  will,  testified  he  could  understand  a  little 
German  and  that  that  will  was  prepared  according  to  the 
directions  and  desires  of  Mrs.  Becker.  Prior  wills  contain- 
ing the  same  provisions  and  making  the  same  disposition 
of  property  as  a  last  will  are  competent  evidence  to  be  con- 
sidered to  rebut  the  charge  of  undue  influence  having  been 
exercised  to  procure  the  execution  of  the  last  will.  {Kaen- 
ders  V.  Montague,  i8o  111.  300.)  The  proof  shows  Mrs. 
Becker  had  lived  with  defendant  in  error  thirty-nine  years 
after  the  death  of  her  husband;  that  defendant  in  error 
paid  $2500  of  the  $7500  paid  for  the  farm,  title  to  which 
was  taken  in  Mrs.  Becker.  Henry  Becker,  son  of  defend- 
ant in  error,  called  as  a  witness  by  him,  testified,  on  cross- 
examination,  that  Mrs.  Becker,  his  grandmother,  told  his 
father's  children  to  work  and  pay  the  debts  and  the  farm 
would  be  their  father's.  Considering  all  this  testimony,  we 
cannot  say  the  jury  were  not  warranted  in  finding  that 
Mrs.  Becker  knew  and  understood  the  terms  and  provisions 
of  the  will. 

It  further  appears  from  the  evidence  that  after  making 
the  will  in  controversy,  and  before  her  death,  Mrs.  Becker 
executed  a  deed  purporting  to  convey  all  of  her  real  estate 
to  defendant  in  error,  and  a  bill  is  pending  in  the  circuit 
court  of  Clinton  county  to  set  aside  that  deed.  It  was  also 
proven  by  plaintiffs  in  error  that  a  short  time  before  the 
death  of  Mrs.  Becker,  McGaffigan  wrote  letters  to  each  of 
them,  representing  himself  as  Mrs.  Becker's  attorney,  pro- 
posing to  give  each  of  them  $500  in  settlement  of  any  and 
all  right  they  might  have  to  receive  anything  out  of  the 
estate  of  their  grandmother  upon  her  death,  and  it  is  con- 
tended the  proof  shows  he  did  not  represent  and  was  not 
employed  by  Mrs.  Becker  for  this  purpose  but  that  he  was 
acting  for  defendant  in  error.    The  testimony  is  not  very 
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clear  upon  this  question,  but  it  is  not  shown  that  Mrs. 
Becker  had  any  knowledge  of  the  writing  of  these  letters 
and  the  offers  made  therein.  They  appear  to  have  been 
written  at  the  request  of  defendant  in  error,  and  whether 
he  represented  his  mother  is  not  shown.  While  there  is 
some  testimony  of  plaintiffs  in  error  themselves  to  the  ef- 
fect that  defendant  in  error  objected  to  his  mother  making 
frequent  or  prolonged  visits  to  her  daughter,  Caroline,  to- 
ward the  latter  part  of  her  daughter's  life  and  during  her 
last  illness,  it  was  not  of  a  character  to  overcome  the  con- 
clusions to  be  drawn  from  the  other  evidence,  the  weight 
of  which  we  think  tends  to  show  that  Mrs.  Becker  knew 
and  tmderstood  what  she  was  doing  when  she  made  her 
last  will  and  that  it  represented  her  wishes  and  intentions 
as  to  the  disposition  of  her  property. 

In  our  opinion  the  verdict  of  the  jury  and  the  decree 
of  the  circuit  court  were  warranted  by  the  evidence. 

Objections  are  made  to  certain  instructions  given  at  the 
request  of  defendant  in  error.  The  principal  objections  are 
that  they  state  abstract  propositions  of  law  and  are  not  ap- 
plicable to  the  facts  of  this  case.  It  is  true,  some  of  the 
instructions  merely  state  propositions  of  law ;  but  the  prop- 
ositions of  law  were  involved  in  this  case,  and  when  these 
instructions  are  read  in  connection  with  the  other  instruc- 
tions given,  it  seems  clear  the  jury  could  not  have  been  mis- 
led by  the  instructions  complained  of.  No  single  instruction 
could  well  embrace  either  the  law  or  the  facts  involved  in 
this  case,  but,  taking  the  instructions  for  both  parties  to- 
gether, we  think  no  substantial  error  was  committed  by  the 
court  and  that  the  issues  were  fairly  submitted  to  the  jury 
by  the  instructions  given. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  aMrmed. 
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MiCHAEi.  E.  Franey,  Appellee,  vs.  The  Union  Stock 
Yard  and  Transit  Company  oi^  Chicago,  Appellant. 

Opinion  filed  June  i8,  ipoS— Rehearing  denied  October  /j,  ipo8. 

1.  NEGi«iGENCfi — when  a  stock  shipper  is  not  a  mere  licensee. 
Where  a  stock  yards  company  maintains  a  building  containing  pens 
for  stock,  in  which  the  stock  is  driven,  after  being  unloaded  from 
the  cars,  to  be  fed  and  watered  by  the  shipper  with  food  and  water 
provided  by  the  company,  which  privileges  are  paid  for  by  the  ship- 
per, a  shipper  who  is  upon  the  premises  to  care  for  his  stock  is  not 
a  mere  licensee  but  is  there  upon  implied  invitation  of  the  company, 
which  owes  to  him  the  duty  of  exercising  reasonable  care  to  guard 
against  his  being  injured. 

2.  Evidence — when  proof  of  custom  is  admissible.  In  an  action 
by  a  shipper  against  a  stock  yards  company  for  injuries  received 
by  falling  through  a  hole  in  the  floor  near  the  division  fence  of  a 
stock  pen  over  which  he  had  climbed  to  use  the  hydrant  provided 
by  the  company  for  watering  stock,  evidence  tending  to  show  a 
general  custom  of  shippers  to  cUmb  the  fences  between  the  pens 
when  attending  their  stock  is  competent,  and  the  degree  of  care 
required  of  the  company  should  be  determined  in  view  of  the  gen- 
eral practice  of  those  rightfully  upon  the  premises. 

Caktwright,  C.  J.,  and  Scott  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  L.  Heai,y,  Judge, 
presiding. 

Michael  Franey  recovered  a  judgment  in  the  circuit 
court  of  Cook  county  against  the  Union  Stock  Yard  and 
Transit  Company  for  $17,500  for  personal  injuries  charged 
to  have  resulted  from  the  negligence  of  the  defendant,  and 
that  judgment  has  been  affirmed  by  the  Branch  Appellate 
Court  for  the  First  District.  By  its  further  appeal  the  de- 
fendant below  brings  the  record  to  this  court  for  review. 

The  declaration,  which  is  in  one  count,  charges  that 
appellant  negligently  permitted  a  large  hole  to  remain  in 
close  proximity  to  the  hydrant  which  was  being  used  by  ap- 
pellee, and  negligently  failed  to  provide  any  proper  guard 
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or  barrier  about  or  over  said  hole,  and  negligently  failed  to 
have  the  same  lighted  in  any  manner. 

Appellant  was  in  possession  and  control  of  the  premises, 
structures  and  enclosures  known  as  the  Union  Stock  Yards 
of  Chicago.  Appellee  was  a  shipper  of  hogs  to  that  market 
and  had  been  so  engaged  for  more  than  twenty  years.  For 
the  convenience  of  shippers  and  buyers  the  appellant  main- 
tained a  structure  known  as  the  hog  house,  which  was  two 
stories  high  and  contained  2800  pens, — 1400  on  each  floor. 
These  pens  were  arranged  in  tiers,  separated  by  passages  or 
aUey-ways.  The  pens  were,  with  a  few  exceptions,  twenty 
feet  long  and  sixteen  feet  wide,  enclosed  by  double  board 
fences  four  feet  high.  The  division  fences  between  the  pens 
were  constructed  by  fastening  boards  on  both  sides  of  the 
posts.  To  supply  the  pens  with  water  a  hydrant  was  located 
at  one  end  of  the  division  fence,  with  a  movable  spout  at- 
tached to  it  in  such  a  way  that  water  could  be  supplied  to 
two  adjacent  pens  from  the  same  hydrant.  The  water 
troughs  were  placed  parallel  with  the  division  fence,  and 
were  fourteen  feet  long,  twelve  inches  wide  and  six  inches 
deep.  Hog  pens  Nos.  56  and  57  adjoined  each  other  in  the 
second  tier  of  pens  on  the  upper  floor,  and  were  equipped 
with  hydrant,  spout  and  water  troughs  as  above  described. 
Appellant  had  constructed  an  overhead  passageway  for  the 
purpose  of  transferring  live  stock  over  the  hog  house  to 
other  parts  of  the  yards.  As  a  result  of  the  construction 
of  this  overhead  passageway,  which  crossed  above  pens 
Nos.  56  and  57,  the  east  end  of  these  pens  was  rendered 
dark.  To  overcome  this  difficulty  appellant  divided  pen 
No.  57  by  fencing  off  eight  feet  east  and  west  and  sixteen 
feet  north  and  south  of  the  east  end  of  No.  57.  A  double 
fence,  similar  in  appearance  and  construction  to  all  the  other 
division  fences,  was  erected  separating  those  portions  cut 
off  from  the  rest  of  pen  No.  57.  Appellant  then  cut  a  hole 
in  the  floor  of  the  eastern  part  of  No.  57,  leaving  a  floor 
space  three  feet  wide  along  the  entire  length  of  the  east 
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and  south  sides  of  the  cut-off.  The  watering  trough  in 
No.  57  occupied  one-third  of  the  floor  space  left  on  the 
south  side  of  the  space  cut  off  from  No.  57  and  extended 
from  the  partition  fence  in  No.  57  west  into  that  part  of 
No.  57  reserved  for  use  by  appellant  as  a  hog  pen.  On  the 
morning  of  November  13,  1901,  about  six  o'clock,  appellee 
arrived  at  appellant's  yards  with  a  car-load  of  hogs  con- 
signed to  the  National  Live  Stock  Commission  Company. 
Appellant  received  appellee's  hogs,  and  they  were  unloaded 
and  driven  through  an  alley-way  to  pen  56.  The  gate  of 
pen  56  was  opened  by  one  of  appellant's  servants  and  after 
the  hogs  were  driven  in  the  gate  was  locked.  Appellee  fol- 
lowed his  load  of  hogs  from  the  car  to  the  pen  and  went 
into  the  pen  where  his  hogs  were,  either  through  the  gate 
or  by  climbing  the  fence.  Appellee  then  went  to  the  hy- 
drant in  the  north-east  corner  of  his  pen  for  the  purpose 
of  watering  his  hogs.  He  attempted  to  pull  the  spout, 
which  had  been  last  used  for  pen  57,  so  as  to  turn  the  water 
into  56.  The  opening  between  the  boards  on  the  fence,  and 
through  which  the  pipe  had  to  be  drawn,  was  about  three 
inches.  The  spout  was  hard  to  turn,  and  appellee  could  not 
adjust  it  while  standing  in  56,  with  the  thirsty  hogs  crowd- 
ing about  his  feet.  He  then  climbed  over  the  division  fence 
from  56  into  what  he  supposed  was  pen  57.  After  climbing 
over  the  fence  he  stood  on  the  projecting  platform  or  floor 
left  by  appellant  on  the  south  side  of  the  cut-off  from  57. 
He  pushed  the  spout  through  the  opening  in  the  fence  and 
turned  the  water  on  for  the  purpose  of  watering  his  hogs. 
He  testified  that  he  remembers  hearing  the  water  flow  into 
the  trough,  which  is  the  last  fact  that  he  does  remember. 
He  was  afterwards  picked  up  in  an  unconscious  condition 
from  the  floor  beneath  and  conveyed  to  Mercy  Hospital, 
where,  upon  examination,  it  was  discovered  that  he  had  sus- 
tained a  fracture  of  the  base  of  the  skull,  extending  through 
the  right  eye  socket  and  back  from  the  temple  to  the  right 
ear,  then  upward.    He  had  concussion  of  the  brain,  and  the 
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right  eye  was  forced  upward  and  outward,  so  that  it  was 
somewhat  crossed.  He  was  bleeding  from  the  nose,  mouth 
and  ear,  and  while  he  was  being  examined  he  vomited 
mouthfuls  of  blood.  His  injuries  were  very  severe  and  per- 
manent. At  the  time  he  fell  down  the  light  shaft  it  was  so 
dark  that  the  opening  in  the  floor  of  pen  57  could  not  be 
distinguished  from  the  floor  itself.  There  was  no  artificial 
light  of  any  kind  about  this  opening. 

The  grounds  upon  which  appellant  contends  that  the 
judgment  should  be  reversed  are :  ( i )  That  on  the  undis- 
puted facts  in  the  case  appellee*  cannot  recover  as  a  matter 
of  law;  (2)  that  there  is  no  evidence  in  the  record  of  any 
negligence  on  the  part  of  appellant;  (3)  that  appellee  was 
guilty  of  such  contributory  negligence  as  to  preclude  his 
recovery;  and  (4)  that  the  trial  court  committed  error  in 
admitting  certain  evidence  offered  by  appellee. 

Winston,  Payne,  Strawn  &  Shaw,  (John  Barton 
Payne,  John  D.  Black,  and  Walter  H,  Jacobs,  of 
counsel,)  for  appellant. 

Samuel  Shope  Page,  (Cecil  Page,  of  counsel,)  for 
appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  first,  second  and  third  contentions  of  appellant  may 
all  be  considered  together.  By  its  motion  to  direct  a  ver- 
dict and  the  exception  to  the  ruling  of  the  court  in  denying 
it  appellant  has  preserved  for  review  the  question  whether 
there  is  any  evidence  fairly  tending  to  support  the  verdict. 

Appellant's  principal  contention  is  that  the  appellee  was 
upon  the  premises  as  a  mere  licensee,  and  for  that  reason 
appellant  owed  him  no  duty  except  not  to  injure  him  will- 
fully. Appellant  owned  the  pens  and  furnished  them  to 
appellee  and  6ther  shippers.  These  pens  were  supplied  with 
water,  and  when  requested  by  the  owner  of  the  hog^  ap- 
pellant furnished  feed.     For  these  privileges  the  shippers 
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paid  the  appellant  compensation.  Appellant  did  not  furnish 
anyone  to  feed  and  water  the  hogs.  .  This  was  done  by  the 
owner  of  the  stock,  either  in  person  or  by  his  agent  to 
whom  the  hogs  were  consigned.  In  the  late  case  of  Pauck- 
net  V.  Wakem,  231  111.  276,  this  court  had  under  consid- 
eration a  case  involving  the  distinction  between  a  mere 
licensee  and  one  upon  the  premises  of  another  by  virtue  of 
an  invitation,  expressed  or  implied.  After  discussing  the 
rules  of  law  applicable  to  the  two  relations,  this  court,  on 
page  279,  said :  "It  will  be  found  that  the  distinction  be- 
tween a  visitor  who  is  a  mere  licensee  and  one  who  is  on 
the  premisies  by  invitation  turns  on  the  nature  of  the  busi- 
ness that  brings  him  there,  rather  than  on  the  words  or  acts 
of  the  owner  which  precede  his  coming.  Permission  in- 
volves leave  and  license,  but  it  gives  no  right  If  one  avail 
himself  of  permission  to  cross  another's  land,  he  does  so 
by  virtue  of  the  license  and  not  of  right.  The  permission 
of  license  is  a  justification  for  his  entry,  and  while  he  is  not 
technically  a  trespasser,  yet  the  duty  of  the  owner  to  guard 
him  against  injury  is  governed  by  the  rules  aK>licable  to 
trespassers.  *  *  *  The  duty  to  one  who  comes  thereon 
by  the  owner's  invitation  to  transact  business  in  which  the 
parties  are  mutually  interested  is  to  exercise  reasonable  care 
for  his  safety  while  on  that  portion  of  the  premises  required 
for  the  purpose  of  his  visit.  Under  such  circumstances  the 
party  is  said  to  be  on  the  premises  by  implied  invitation  of 
the  owner,**  The  nature  of  the  business  which  appellant 
permitted  to  be  transacted  on  these  premises  necessarily  re- 
quired the  presence  of  both  buyers  and  sellers  of  live  stock. 
They  must  necessarily  meet  at  the  pens  where  the  stock  is 
lotted,  to  effect  sales.  Until  the  hogs  are  sold  they  belong 
to  the  shipper  and  are  in  his  care  and  possession.  The  feed- 
ing and  watering  of  the  hogs  prior  to  their  sale  are  nec- 
essarily incident  to  the  business  of  the  market.  Appellant 
furnished  both  feed  and  water,  but  it  was  the  business  of 
the  shipper  or  his  agent  to  supply  the  feed  and  water  to 
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his  hogB.  Appellee  was  upon  the  premises  at  the  time  of 
the  accident,  not  as  a  trespasser  or  licensee,  but  by  virtue  of 
implied  invitation,  and  was  entitled  to  the  protection  of  the 
law  requiring  appellant  to  exercise  reasonable  care  to  guard 
him  against  injury. 

Appellant  suggests  that  even  if  appellee  was  properly 
upon  the  premises  by  invitation,  he  was  clearly  guilty  of 
contributory  negligence  in  climbing  the  fence  to  get  out  of 
pen  56  into  pen  57.  To  this  we  cannot  agree.  Even  if  it 
could  be  said  that  appellee  should  have  gone  to  the  gate,  or 
at  least  have  climbed  the  fence  which  separated  pen  56  from 
the  alley-way,  instead  of  climbing  the  division  fence,  still  it 
must  be  borne  in  mind  that  appellee  was  not  injured  as 
a  result  of  climbing  the  fence.  The  fence  did  not  break, 
neither  did  ajq)ellee  slip  from  the  fence  into  the  hole.  He 
crossed  over  the  fence  in  safety  and  was  on  the  platform 
long  enough  to  adjust  the  water  spout  before  the  accident. 
The  result  would  have  been  the  same  had  appellee  crossed 
out  of  pen  56  to  the  alley-way  and  then  gone  around  57 
and  approached  the  hydrant  by  means  of  the  platform  or 
extension  of  the  floor  in  the  cut-off  in  57,  which  was  ap- 
parently left  for  persons  to  walk  on  in  order  to  water  hogs 
that  might  be  in  57.  It  is  what  happened  after  the  appellee 
was  at  the  hydrant  that  caused  his  injury  and  not  the  route 
selected  by  appellee  to  reach  the  hydrant.  We  do  not  mean 
to  hold  that  appellee  was  guilty  of  contributory  negligence 
in  climbing  the  fence  to  get  to  the  spout.  As  already  inti- 
mated, if  he  had  desired  to  reach  the  hydrant  in  any  other 
way  he  would  have  had  to  pass  through  pen  56,  which  must 
have  been  well  filled  with  hogs.  He  would  then  have  been 
compelled  to  climb  the  fence  to  get  out  of  56,  since  the  evi- 
dence shows  the  gate  was  locked  and  the  man  who  had  the 
key  was  gone.  Being  in  the  alley-way,  appellee  would  have 
to  walk  north  and  then  climb  the  outer  fence  of  57,  and 
then  walk  east  until  he  encountered  the  division  fence  be- 
tween the  light-shaft  and  57. 
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Appellant's  final  contention  is  that  the  court  erred  in 
permitting  appellee,  over  its  objection,  to  prove  what  the 
course  of  business  was  in  handling  stock  through  those 
yards  and  what  practice  was  followed  by  owners  or  ship- 
pers of  stock  when  they  accompanied  their  stock  to  the 
yards.  Several  witnesses  testified  that  it  was  a  custom  fol- 
lowed by  many  shippers  to  go  into  the  yards  to  feed  and 
water  their  own  stock,  and  for  this  and  other  purposes  con- 
nected with  the  business  being  done  on  the  premises  such 
persons  would  frequently  climb  over  the  fences  of  the  pens. 
This  evidence  was  given  by  several  shippers  and  persons 
engaged  in  the  commission  business  in  the  appellant's  yards. 
The  evidence  tended  to  show  that  this  had  been  the  general 
course  of  business  in  the  yards  for  a  number  of  years.  If, 
as  this  evidence  tended  to  prove,  shippers  of  stock  to  ap-. 
pellant's  yards  followed  such  a  general  practice,  the  deg^ree 
of  care  required  of  appellant  in  keeping  its  premises  in  a 
reasonably  safe  condition  must  be  determined  in  view  of 
the  manner  in  which  persons  rightfully  thereon  customarily 
used  the  premises.  This  testimony  was  proper  under  the 
holdings  of  this  court  in  Pennsylvania  Co.  v.  Stoelke,  104 
111.  201 ;  5*/.  Louis  National  Stock  Yards  v.  Godfrey,  198 
id.  288 ;  North  Chicago  Street  Railroad  Co.  v.  Irwin,  202 
id.  345;  Chicago  City  Railway  Co.- v.  Lowitz,  218  id.  24; 
Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  Rathneau, 
225  id.  278. 

There  are  no  other  reasons  urged  for  the  reversal  of 
this  judgment. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Dunn,  J.,  Cartwpight,  C.  J.,  and  Scott,  J.,  dissenting: 

Appellee's  hogs  were  consigned  to  the  National  Live 
Stock  Commission  Company  and  upon  their  arrival  were 
delivered  to  the  consignee.  They  were  placed  in  pen  No. 
56,  and  the  gate  to  the  pen  was  locked  by  an  employee  of 
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the  Stock  Yards  Company.  It  was  the  duty  of  the  con- 
signee to  feed  and  water  the  hogs,  and  there  was  no  neces- 
sity for  appellee  to  go  to  the  pen  for  that  purpose.  The 
evidence  shows  that  it  was  not  unusual  for  the  owners  and 
shippers  of  stock  to  go  to  the  pens  and  see  to  it  that  the 
stock  was  fed  and  watered.  It  may  be  conceded  that  ap- 
pellee had  a  right  to  go  to  pen  No.  56  to  look  after  his 
hogs,  and  that  it  was  the  duty  of  appellant  to  keep  that  pen 
and  the  approaches  thereto  in  a  reasonably  safe  condition 
for  appellee's  use.  There  is  no  g^round  for  saying  it  did  not 
do  so.  Beyond  this  appellant  was  under  no  obligation  to 
appellee'  in  regard  to  the  construction  of  the  hog  house,  or 
the  manner  of  lighting  the  same,  or  the  location  of  its  light 
shafts.  There  was  no  obligation  that  the  pens  should  be 
of  the  same  size  or  the  light  shafts  in  the  same  position  in 
relation  to  the  pens.  Appellant  had  a  right  to  place  a  light 
shaft  wherever  it  was  required,  or  wherever,  in  appellant's 
judgment,  it  was  required.  When  it  had  furnished  to  ap- 
pellee's consignee  a  safe  pen,  with  safe  means  of  approach 
and  egress,  it  could  not  reasonably  anticipate  that  anyone 
rightfully  using  the  pen  would,  in  darkness  and  in  igno- 
rance of  his  surroundings,  climb  out  of  the  pen  into  an  ad- 
joining light  shaft  instead  of  leaving  by  the  safe  approach 
provided  for  the  purpose.  Though  the  appellee  may  have 
thought  it  more  convenient  to  go  to  another  part  of  the 
premises  to  turn  the  water  into  the  trough  for  his  hogs,  yet 
appellant  owed  him  no  duty  to  keep  the  adjacent  parts  of 
the  premises  in  condition  to  be  walked  on.  If  pen  No.  56 
and  its  approaches  were  in  reasonably  safe  condition,  there 
was  no  breach  of  any  duty  to  appellee  if  an  adjoining  pen 
was  in  an  unsafe  condition  to  be  used. 

Appellee  did  not  exercise  ordinary  care  for  his  own 
safety.  While  he  had  been  at  the  stock  yards  a  number 
of  times  before,  he  has  no  recollection  of  having  ever  been 
to  pen  No.  56  or  No.  57.  He  had  no  knowledge  of  this 
part  of  the  hog  house.     He  had  no  right  to  assume  that 
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all  the  pens  were  alike  in  construction  or  dimensions.  In 
fact,  pen  No.  57  was  shorter  than  pen  No.  56.  It  had 
been  shortened  by  cutting  off  part  of  the  east  side.  The 
greater  part  of  the  floor  of  the  part  so  cut  off  had  been 
cut  out  for  the  purpose  of  giving  light  to  the  adjacent 
premises.  The  appellee  had  never  seen  either  of  the  pens 
before  this  change  was  made.  The  change,  therefore,  did 
not  affect  him.  Without  a  light,  unable  to  see  where  he 
was  going,  he  climbed  over  into  what  he  supposed  to  be 
an  adjoining  pen.  He  was  mistaken.  It  was  not  an  ad- 
joining pen,  but  a  part  of  the  premises  used  for  an  entirely 
different  purpose.  In  darkness  and  in  ignorance  of  his  sur- 
roundings he  proceeded  with  the  same  confidence  as  if  in 
the  light  and  in  a  familiar  place.  He  climbed  out  of  the 
pen  set  apart  for  his  hogs,  and,  assuming  that  there  was 
a  pen  on  the  other  side  of  the  fence,  without  looking  or 
being  able  to  see  where  he  went,  stepped  into  the  opening. 
The  accident  happened  because  appellee  went  in  the  dark- 
ness, of  his  own  accord,  into  a  strange  place  without  paying 
any  heed  to  his  steps  or  trying  to  ascertain  where  he  was 
going. 

In  our  judgment  it  was  error  to  refuse  to  instruct  the 
jury  to  find  for  the  defendant. 


A.  I.  Clarke,  Appellee,  vs.  John  B.  Newton,  Appellant 
Opinion  filed  June  18,  1908— Rehearing  denied  October  14,  ipo8. 

1.  Bii<i<s  AND  NOTES — note  is  admissible  mthout  proof  of  execu- 
tion, in  absence  of  verified  plea,  A  note  is  admissible  in  evidence, 
in  an  action  thereon,  without  proof  of  its  execution,  unless  there  is 
a  verified  plea  filed  denying  such  execution. 

2.  Same — when  variance  does  not  preclude  admission  of  note  in 
evidence.  In  an  action  on  a  note,  where  there  are  special  counts 
and  the  consolidated  common  counts,  a  variance  between  the  note 
and  the  description  thereof  in  the  special  counts  does  not  preclude 
its  admission  in  evidence  under  the  common  counts. 
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3.  Samb — same  presumption  arises  where  note  is  admitted  un^ 
der  common  counts  as  under  special  count.  The  presumption  that 
the  plaintiff  purchased  the  note  in  suit  before  maturity,  for  value, 
in  due  course  of  business,  and  that  he  was  an  innocent  holder,  arises 
where  the  note  is  properly  admitted  under  the  common  counts  the 
same  as  though  it  had  been  introduced  under  a  special  count  de- 
claring on  the  note. 

4.  Same — when  plaintiff  is  entitled  to  recover  on  note.  Want 
of  consideration  for  a  note  may  be  shown  without  specially  plead- 
ing the  defense  where  the  note  is  introduced  in  evidence  under  the 
common  counts ;  but  the  prima  facie  case  made  by  introducing  the 
note  in  evidence  is  not  overcome  by  showing  want  of  consideration, 
where  the  proof  does  not  show  that  the  plaintiff  had  notice  thereof 
or  that  he  purchased  the  note  after  matur^. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  io  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  AxEL  Chytraus,  Judge, 
presiding. 

Myer  S.  Emrich,  for  appellant. 

Alfred  Livingston,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit  commenced  in  the  su- 
perior court  of  Cook  county  on  March  20,  1906,  by  the 
appellee,  against  the  appellant,  to  recover  upon  the  follow- 
ing promissory  note : 

''$500.  Chicago,  December  29, 1903. 

''May  10,  1904,  after  date  I  promise  to  pay  to  the  order  of 
myself  five  hundred  and  no  /lOO  dollars  at  Chicago.  Value 
received,  with  interest  at  the  rate  of  seven  per  cent  per  an- 
num  after  maturity.  j^^  3  Newton." 

— ^which  had  endorsed  upon  the  back  thereof  "John  B.  New- 
ton" and  "T.  L.  Moran." 

The  declaration  upon  which  the  case  was  tried  contained 
three  special  counts  and  the  consolidated  common  counts, 
and  had  attached  thereto  a  copy  of  said  note,  with  the 
endorsements  thereon,  to  which  the  appellant  pleaded  the 
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general  issue  and  a  special  plea  setting  up  want  of  consid- 
eration. The  first  special  count  in  the  declaration  is  by  the 
appellee^  as  second  endorsee^  against  appellant,  as  maker, 
and  the  second  and  third  special  counts  are  by  the  appellee, 
as  first  endorsee,  against  the  appellant,  as  maker,  and  the 
common  counts  are  in  the  usual  form.  The  jury,  under 
the  direction  of  the  court,  returned  a  verdict  against  the 
appellant  for  $570,  upon  which  the  court,  after  overruling 
motions  for  a  new  trial  and  in  arrest  of  judgment,  rendered 
judgment,  which  judgment  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  First  District,  and  a  certificate  of  im- 
portance having  been  granted  by  that  court,  a  further  appeal 
has  been  prosecuted  to  this  court. 

It  is  contended  by  the  appellant  that  the  trial  court  erred 
in  admitting  the  note,  with  the  endorsements  thereon,  in 
evidence,  as  it  is  said  there  is  a  variance  between  the  note 
and  each  of  the  special  counts  of  the  declaration,  and  the 
execution  of  the  note  by  Newton  was  not  proven.  If  that 
contention  be  conceded  to  be  correct,  still  we  think  the  note 
was  properly  admitted  in  evidence  under  the  common  counts. 
There  was  no  plea  on  file,  verified  by  affidavit,  denying  the 
execution  or  assignment  of  the  note,  and  under  section  34  of 
the  Practice  act,  (3  Starr  &  Cur.  Stat. — 2d  ed. — ^p.  3017,) 
which  reads  as  follows :  "No  person  shall  be  permitted  to 
deny,  on  trial,  the  execution  or  assignment  of  any  instru- 
ment in  writing,  whether  sealed  or  not,  upon  which  any 
action  may  have  been  brought,  or  which  shall  be  pleaded 
or  set  up  by  way  of  defense  or  set-off,  or  is  admissible  un- 
der the  pleadings  when  a  copy  is  filed,  unless  the  person 
so  denying  the  same  shall,  if  defendant,  verify  his  plea  by 
affidavit ;  and  if  plaintiff  shall  file  his  affidavit  denying  the 
execution  or  assignment  of  such  instrument :  Provided,  if 
the  party  making  such  denial  be  not  the  party  alleged  to 
have  executed  or  assigned  such  instrument,  the  denial  may 
be  made  on  the  information  and  belief  of  such  party,"  it 
was  not  necessary  for  the  appellee  to  prove  the  execution 

Digitized  by  LjOOQIC 


OcL'08.]  Clarke  v,  Newton.  538 

of  the  note  before  it  was  admissible  in  evidence  under  the 
common  counts.  The  statute  now  in  force  is  different  from 
the  one  in  force  when  the  case  of  Hall  v.  Freeman,  59  111. 
55,  was  decided.  We  think,  therefore,  the  court  did  not  err 
in  admitting  the  note  in  evidence  under  the  common  counts. 

It  is  also  contended  that  the  evidence  showed  the  note 
to  have  been  without  consideration.  The  only  evidence 
bearing  upon  that  issue  was  the  testimony  of  the  appellant, 
who  upon  the  trial  testified  that  Moran  proposed  to  him 
that  if  he  would  take  five  hundred  shares  of  stock  in  an  oil 
company  he  represented,  so  that  he  could  make  a  showing 
to  other  people,  and  g^ve  him  a  note  therefor,  at  the  time 
the  note  was  due  he  need  take  only  one  hundred  shares  of 
the  stock  if  he  did  not  want  the  five  hundred  shares,  and 
that  with  that  understanding  he  signed  the  note  and  en- 
dorsed it  and  delivered  it  to  Moran;  that  the  stock  was 
to  be  delivered  when  the  note  was  paid;  that  he  had  not 
paid  the  note  or  received  the  stock,  and  that  he  had  never 
seen  and  did  not  know  the  appellee.  The  evidence  there- 
fore failed  to  show  that  the  appellee  had  notice  of  what 
the  consideration  of  the  note  was,  or  when  he  purchased  it. 
The  presumption  therefore  was  he  purchased  the  note  be- 
fore maturity,  for  value,  in  the  due  course  of  business,  and 
that  he  was  an  innocent  holder.  Mulford  v.  Shepard,  i 
Scam.  583 ;  Depuy  v.  Schuyler,  45  111.  306 ;  Wightman  v. 
Hart,  37  id.  123. 

It  is,  however,  urged  that  the  note  having  been  intro- 
duced in  evidence  under  the  common  counts,  the  presump- 
tion that  the  appellee  was  a  purchaser  before  maturity,  and 
for  value,  and  was  an  innocent  holder  of  the  note,  does  not 
obtain  in  his  favor.  The  note,  as  we  have  seen,  was  prop- 
erly admitted  in  evidence  under  the  common  counts,  and 
when  admitted  the  same  presumption  obtained  in  favor  of 
the  appellee  being  an  innocent  holder  thereof,  for  value,  be- 
fore maturity,  as  though  it  had  been  introduced  in  evidence 
under  a  special  count  declaring  upon  the  note,    {Johnson  v. 
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County  of  Stark,  24  111.  75 ;  Gilmore  v.  Nowland,  26  id. 
200;  Bilderback  v.  Burlingame,  27  id.  338;  Nickerson  v. 
Sheldon,  33  id.  372;  Boxberger  v.  5*co/^,  88  id.  477.)  The 
appellant  had  the  right  to  show  want  of  consideration  when 
the  note  was  introduced  under  the  common  counts  without 
specially  pleading  that  defense,  (Wilson  v.  King,  83  111. 
232,)  and  he  attempted  so  to  do  but  failed,  as  his  proof 
did  not  show  that  the  appellee  had  notice  of  the  fact,  if  such 
was  the  fact,  that  the  note  was  without  consideration  or  he 
purchased  the  note  after  it  was  past  due.  The  introduction 
of  the  note  made  a  prima  facie  case  in  favor  of  the  appel- 
lee, and  as  the  appellant  failed  to  overcome  the  prima  facie 
case  made  by  the  appellee,  the  court  properly  directed  a  ver- 
dict in  favor  of  the  appellee. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


AxicE  WiER  Printy,  Admx.,  et  al.  Appellees,  vs,  Michael 
J.  CahiIvL,  Appellant. 

Opinion  Hied  June  18,  ipo8 — Rehearing  denied  October  17,  ipo8. 

1.  Mortgages — the  mortgagor  is  entitled  to  such  credits  as  he 
may  establish.  In  a  proceeding  by  an  administratrix  to  foreclose 
a  mortgage  the  mortgagor  is  entitled  to  have  deducted  from  amount 
of  the  loan  any  credits  he  may  be  able  to  establish,  by  competent 
evidence,  in  the  way  of  payments,  advances  of  money  or  by  per- 
formance of  services,  which  by  mutual  agreement  were  to  be  cred- 
ited upon  the  note;  and  he  is  not  required  to  pay  the  note  and 
probate  his  claims  against  the  estate  with  other  creditors  and  share 
pro  rata  in  the  assets. 

2.  Same — mortgagor  is  entitled  to  credit  for  items  endorsed  on 
duplicate  note.  In  a  proceeding  to  foreclose  a  mortgage,  where  the 
original  note  has  been  found  and  the  duplicate  note,  which  was  ex- 
ecuted upon  the  assumption  that  the  original  note  was  lost,  has  been 
lost,  the  mortgagor  is  entitled  to  have  credit  for  the  items  which 
were  endorsed  as  credits  upon  the  duplicate,  although  the  original 
note  bears  no  endorsements. 
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3,  Equity — equity  has  jurisdiction  in  matters  of  equitable  set- 
off.  Equity  has  jurisdiction  in  matters  of  equitable  set-off  inde- 
pendently of  the  statute  authorizing  set-offs  in  actions  at  law,  and 
a  counter-claim  should  be  allowed  in  equity  where  there  has  been  a 
mutual  credit  given  by  each  party  upon  the  footing  of  the  debt  of 
the  other,  so  that  a  just  presumption  arises  that  the  one  is  under- 
stood by  the  parties  to  go  in  liquidation  or  set-off  of  the  other ;  and 
this  rule  applies  though  the  suit  is  brought  by  the  administrator  of 
one  party. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Lockwood  Honore,  Judge, 
presiding. 

Smith  &  Dickinson,  for  appellant. 

Chari^es  W.  Taywr,  a.  S.  Robertson,  and  Phii^ip  S. 
Brown,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Alice  Wier  Printy,  as  administratrix  of  the  estate  of 
Mary  E.  A.  McElroy,  deceased,  filed  a  bill  in  the  circuit 
court  of  Cook  county  to  foreclose  a  mortgage  for  $2387, 
executed  by  Michael  J.  Cahill  in  the  lifetime  of  Mary  E.  A. 
McElroy.  Subsequently  Catherine  Burns,  as  administra- 
trix of  the  estate  of  J.  Frank  Tyrrell,  was  joined  as  com- 
plainant in  the  foreclosure  proceeding,  on  the  ground  that 
her  intestate  was  the  owner  of  a  note  for  $75  that  was  also 
secured  by  the  same  mortgage.  Cahill  answered  the  bill, 
admitting  the  execution  of  the  mortgage  and  notes  but 
denying  that  there  was  anything  due  on  the  larger  note. 
Cahill  set  up  in  the  answer  that  he  had  been  employed  by 
Mrs.  McElroy  to  represent  her  in  various  business  transac- 
tions for  which  he  was  entitled  to  compensation ;  that  he  had 
paid  out  large  sums  of  money  for  her  and  on  her  account 
for  which  he  was  entitled  to  credit  upon  the  note  and  mort- 
gage, and  that  he  had  paid  various  sums  at  different  times 
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upon  said  indebtedness  for  which  he  was  entitled  to  credit. 
He  also  filed  a  cross-bill  containing  substantially  the  same 
matters  that  are  set  up  in  his  answer,  which  he  prayed 
might  be  adjudicated  and  set  off  against  anything  that 
might  be  found  due  upon  the  McElroy  note.  The  cause 
was  referred  to  a  master  in  chancery,  who  heard  the  evi- 
dence and  found  for  the  complainants  and  allowed  the  full 
amount  of  both  notes,  with  interest,  attorney  fees  and  costs. 
The  cause  was  heard  in  the  circuit  court  upon  exceptions 
to  the  master's  report,  all  Of  which  were  overruled  and  the 
master's  report  was  approved  and  a  decree  of  foreclosure 
entered.  That  decree  has  been  affirmed  by  the  Appellate 
Court,  and  Cahill  has  perfected  an  appeal  to  this  court. 

The  questions  involved  for  our  decision  are  whether  the 
court  erred  in  disallowing  the  claims  of  Cahill,  which  he 
insists  should  be  deducted  from  the  amount  due  on  the  Mc- 
Elroy note.  The  circuit  and  Appellate  Courts  seem  to  have 
been  of  the  opinion  that  the  law  requires  appellant  to  pay 
his  indebtedness  to  these  estates,  and  if  he  has  a  counter- 
claim he  should  probate  it  against  the  estate  and  share  with 
other  creditors  his  pro  rata  share  of  the  assets.  Such  is 
undoubtedly  the  law  where  the  debtor  has  acquired  a  daim 
against  an  estate  after  the  death  of  the  intestate.  The 
debtor  of  an  estate  cannot  buy  up  claims  against  the  de- 
ceased, and,  when  sued  upon  his  indebtedness  to  the  estate, 
interpose  such  claims  as  a  set-off.  (Mack  v.  Woodruff,  87 
III.  570.)  And  it  is  equally  well  settled  that  a  debtor  can 
not  set  off  a  claim  due  him  from  the  deceased  against 
the  debt  which  he  is  liable  for  to  the  administrator,  grow- 
ing out  of  a  business  transaction  with  the  administrator. 
(Harding  v.  Shepard,  107  111.  264.)  But  appellant's  case 
does  not  fall  within  either  of  the  above  classes. 

The  evidence  shows  that  appellant  was  employed  by  the 
deceased  to  manage  her  business  affairs.  The  deceased  was 
a  widow,  seventy-four  years  of  age,  and  was  wholly  tmable 
to  manage  her  business  affairs.     She  employed  appellant, 
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about  three  years  before  her  death,  to  take  charge  of  her 
business  and  represent  her  in  all  business  matters.  The  evi- 
dence tends  to  prove  that  in  pursuance  of  this  emplojrment 
appellant  did  perform  services  of  great  value  to  the  deceased. 
The  evidence  tends  to  show  that  appellant  paid  out  consid- 
erable sums  of  his  own  money  for  the  deceased's  benefit  and 
at  her  request.  The  note  and  mortgage  in  question  were 
given  by  appellant  soon  after  he  became  Mrs.  McElroy's 
agent.  The  evidence  tends  to  show  that  it  was  mutually 
understood  between  appellant  and  the  deceased  that  appel- 
lant was  to  have  credit  on  his  note  and  mortgage  for  his 
services  and  for  all  the  money  paid  out  by  him  for  her. 
Mrs.  Emma  B.  Collins,  a  witness  on  behalf  of  appellant, 
testified  that  Mrs.  McElroy  told  her  that  appellant  was 
very  kind  to  her;  that  he  brought  in  coal,  split  her  wood 
and  swept  the  floors  when  her  arm  was  hurt,  and  that  he 
procured  provisions  for  her  such  as  she  wanted.  This  wit- 
ness testifies  that  Mrs.  McElroy  told  her  that  she  had  loaned 
Cahill  $2000  on  a  mortgage,  but  she  said  she  did  not  think 
there  would  be  very  much  owing  on  it  by  the  time  it  was 
due ;  that  after  Mr.  Cahill  was  paid  up  there  would  not  be 
much  left,  she  thought,  but  that  she  did  not  care,  as  she  did 
not  wish  to  leave  an)rthing  at  her  death.  Another  witness, 
Mulder,  testified  that  Mrs.  McElroy  told  him  that  she  had 
sent  for  Mr.  Cahill  to  manage  her  affairs  and  made  him 
her  agent  to  transact  all  her  business  for  her.  She  also 
said  to  this  witness  that  when  she  had  her  arm  hurt  Mr. 
Cahill  was  willing  to  do  an)rthing  and  ever3rthing  for  her, 
which  he  did  from  time  to  time, — swept  up  for  her  every 
morning,  brought  her  coal  and  made  her  fires.  She  said 
that  Mr.  Cahill  took  her  to  the  theater  and  different  places 
of  amusement  where  she  liked  to  go.  She  also  told  this 
witness  that  she  had  loaned  Mr.  Cahill  money,  and  that  he 
bought  everything  for  the  house  which  she  wanted  in  the 
way  of  provisions,  and  that  she  had  told  Mr.  Cahill  to  keep 
track  of  what  she  loaned  him,  and  everything  he  paid  out 
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from  time  to  time,  and  also  of  the  time  spent  in  doing 
things  for  her. 

This  evidence  tends  to  show  that  it  was  the  mutual  un^ 
derstanding  between  the  deceased  and  appellant  that  any 
credits  that  appellant  might  be  entitled  to  were  to  be  de- 
ducted from  the  amount  of  his  loan.  This  being  true,  the 
court  below  erred  in  not  allowing  appellant  such  credits  as 
cotdd  be  established  by  competent  evidence.  The  evidence 
also  shows  that  the  larger  note  involved  in  this  suit  was  lost 
or  mislaid  during  the  lifetime  of  Mrs.  McElroy ;  that  Mrs. 
McElroy  made  and  subscribed  to  an  affidavit  that  the  origi- 
nal note  was  lost  or  mislaid  and  could  not  be  found,  and 
thereupon  appellant  executed  a  duplicate  note.  This  dupli- 
cate note  was  kept  by  the  deceased  and  so  far  as  the  evi- 
dence shows  she  never  was  able  to  find  the  original.  The 
witness  Mulder,  whose  testimony  has  already  been  once  re- 
ferred to,  testified  that  on  one  occasion,  in  the  year  1904, 
Cahill  gave  the  witness  $30,  with  instructions  to  give  it  to 
Mrs.  McElroy  and  to  have  Mrs.  McElroy  endorse  it  on 
the  mortgage  note.  The  witness  testifies  that  he  gave  the 
deceased  the  $30;  that  she  got  the  note  and  showed  it  to 
the  witness  and  endorsed  a  credit  of  $30  on  the  back  of 
the  note.  This  witness  also  testifies  that  there  were  a  num- 
ber of  other  credits  endorsed  on  the  back  of  this  note,  ag- 
gregating $700  or  $800.  The  witness  testifies  that  Mrs. 
McElroy  endorsed  the  credit  of  $30  in  his  presence  and  that 
he  examined  the  note,  and  it  was  marked  on  the  left-hand 
corner  "Duplicate."  After  the  death  of  Mrs.  McElroy  the 
duplicate  note  seems  to  have  been  lost  and  the  original 
found,  so  that  at  the  trial  of  this  case  the  original  note  was 
offered  in  evidence,  which  showed  no  credits. 

Appellant  contends  that  he  should  have  credit  upon  the 
original  note  for  the  items  endorsed  upon  the  duplicate, 
and  we  fail  to  see  why  he  is  not  correct  in  this  claim  if 
such  credits  are  proven.  The  court  below  rejected  all  this 
evidence  and  refused  to  consider  it,  and  arrived  at  the  con- 
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elusion  that  the  whole  amount  of  the  original  note  was 
due  and  should  be  paid.  The  result  was  apparently  reached 
upon  the  erroneous  assiunption  that  appellant  in  no  event 
could  be  entitled  to  any  deductions  or  set-offs  against  the 
administrator.  This  is  a  misapprehension  of  the  rules  of 
law  applicable  to  the  facts  of  this  case.  Appellant  is  en- 
titled to  a  reduction  in  the  amount  of  his  note  to  the  ex- 
tent that  he  can  establish  his  counter-claim,  and  this  is  true 
whether  it  be  regarded  as  a  set-off  or  a  payment  pro  tanto 
of  the  debt.  Equity  has  original  jurisdiction  in  matters  of 
equitable  set-off,  independently  of  the  statute  authorizing 
set-offs  in  actions  at  law.  (Hughes  v.  Trahern,  64  111.  48; 
SffUth  V.  Billings,  170  id.  543.)  Such  counter-claim  should 
be  allowed  in  equity  where  there  has  been  a  mutual  credit 
given  by  each  upon  the  footing  of  the  debt  of  the  other, 
so  that  a  just  prestunption  arises  that  the  one  is  understood 
by  the  parties  to  go  in  liquidation  or  set-off  of  the  other. 
(Howe  Machine  Co.  v.  Hickox,  106  111.  461 ;  Smith  v.  Bil- 
lings, supra.)  The  fact  that  the  suit  is  brought  by  an  ad- 
ministrator does  not  change  this  rule.  (Peacock  v.  Haven, 
22  111.  23.)  The  rights  of  other  creditors  are  not  preju- 
diced by  the  application  of  this  rule,  since  that  portion  of 
a  debt  which  was  paid  or  extinguished  in  the  lifetime  of 
the  deceased  cannot,  in  any  just  sense,  be  regarded  as  an 
asset  of  the  estate. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  are  reversed  and  the  cause  remanded  to  the 
circuit  court  of  Cook  county,  with  directions  to  hear  and 
consider  any  competent  evidence  appellant  may  offer  tend- 
ing to  establish  his  claim  of  set-off  and  to  allow  such  cred- 
its, if  any,  as  may  be  proven. 

Reversed  and  remanded,  with  directions. 
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W11.UAM  Mertens,  Appellee,  vs.  The  Southern  Coai* 
AND  Mining  Company,  Appellant. 

Opinion  Hied  June  18,  ipoS— Rehearing  denied  October  Jj,  zpo8. 

1.  Mines — defect  in  roof  of  room  is  within  terms  of  section  18 
of  Mines  act.  A  defect  in  the  roof  of  a  room  is  within  the  meaning 
of  the  words  "any  dangerous  conditions/'  used  in  section  18  of  the 
Mines  act^  requiring  the  mine  examiner  to  place  a  conspicuous 
mark  as  notice  to  all  men  to  keep  out,  and  to  at  once  report  his 
finding  to  the  mine  manager  "when  working  places  are  discovered 
in  which  accumulations  of  gas,  or  recent  falls  or  any  dangerous 
conditions  exist." 

2.  Same — what  justifies  jury  in  finding  that  roof  of  mine  was 
in  a  dangerous  condition  on  the  morning  of  accident.  Proof  that 
the  plaintiff,  a  coal  miner,  fired  a  shot  in  a  certain  room  about  five 
o'clock  in  the  evening  and  did  not  return  to  the  room  again  until 
about  eleven  o'clock  the  following  day,  when  he  noticed  that  the 
roof  was  in  a  dangerous  condition,  justifies  the  jury  in  finding  that 
the  roof  was  in  that  condition  earlier  in  the  morning  when  the  ex- 
aminer was  there,  in  the  absence  of  evidence  of  any  change  in  the 
meantime. 

3.  Same — whether  failure  to  comply  with  Mines  act  was  proxi- 
mate cause  of  injury  is  a  question  for  jury.  Whether  the  failure 
to  properly  mark  and  report  a  dangerous  condition  in  the  roof  of  a 
room  was  the  proximate  cause  of  the  injury  to  a  miner  is  a  question 
of  fact  for  the  jury,  notwithstanding  the  miner  had  actual  notice 
of  such  condition  before  he  entered  the  room  and  began  to  work 
without  propping  the  roof,  a  portion  of  which  fell  and  injured  him. 

4.  Same — contributory  negligence  does  not  defeat  recovery  for 
willful  violation  of  Mines  act.  Contributory  negligence  on  the  part 
of  a  miner  while  at  work  in  a  mine  will  not  defeat  a  recovery  where 
he  is  injured  by  a  willful  disregard  of  the  provisions  of  the  Mines 
act,  either  through  an  act  of  omission  or  commission  on  the  part 
of  the  owner,  operator  or  manager  of  the  mine. 

5.  Same — examiner's  failure  to  comply  with  the  Mines  act  is 
willful  without  evil  intent.  It  is  not  necessary  that  a  mine  exam- 
iner shall  have  any  evil  intent  in  order  to  make  his  failure  to  com- 
ply with  the  Mines  act  a  willful  violation  thereof,  and  any  con- 
scious violation  of  the  act  signifies  a  willful  violation  thereof. 

6.  Evidence — when  number  of  rooms  inspected  by  an  examiner 
may  be  shown  on  cross-examination.  Where  a  mine  examiner  has 
testified  in  chief  that  he  examined  the  room  where  plaintiff  was  in- 
jured and  inscribed  his  memoranda  on  a  board,  which  he  placed  in 


Digitized  by  LjOOQIC 


Oct '08.]        Mertens  v.  Southern  Coal.  Go.  541 

the  room,  the  plaintiff  may  show,  on  cross-examination,  the  num- 
ber of  rooms  he  had  examined,  as  tending  to  weaken  his  testimony 
by  showing  that  it  was  impossible  for  him  to  properly  examine  the 
number  of  rooms  he  testified  to  having  examined,  in  the  short  time 
he  was  in  the  mine. 

7.  Instructions — an  instruction  stating  duties  imposed  by  sec- 
tion 18  of  Mines  act  is  not  improper.  An  instruction  setting  forth 
all  of  the  duties  of  a  mine  examiner  specified  in  section  18  of  the 
Mines  act  is  not  improper,  even  though  the  evidence  only  shows  a 
violation  of  certain  provisions  of  such  section. 

Appeai.  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  St.  Clair  county;  the  Hon.  Charles  T.  Moore,  Judge, 
presiding. 

Kramer,  Kramer  &  Campbei^I/,  for  appellant. 

ScHAEFER,  Farmer  &  Kruger,  and  L.  D.  Turner,  for 
appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  the  ap- 
pellee, against  the  appellant,  in  the  circuit  court  of  St.  Clair 
county,  to.  recover  damages  for  an  injury  to  his  person  al- 
leged to  have  been  sustained  by  him  while  engaged  as  a 
coal  miner  in  appellant's  coal  mine,  in  consequence  of  a  por- 
tion of  the  roof  of  the  room  in  which  he  was  at  work  fallr 
ing  upon  him.  A  trial  resulted  in  a  verdict  in  favor  of  the 
appellee  for  the  sum  of  $8000,  upon  which  the  court  renr 
dered  judgment  for  $6000  after  requiring  a  remittitur  of 
$2000,  which  judgment  has  been  affirmed  by  the  Appellate 
Court  for  the  Fourth  District,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

The  declaration  contained  two  counts,  which  alleged  a 
willful  violation  of  section  18  of  the  Mines  and  Mining  act, 
(Kurd's  Stat.  1905,  p.  1388,)  which  reads  as  follows: 

"Sec.  18.  To  enter  and  examine  all  places,]  (a)  A 
mine  examiner  shall  be  required  at  all  mines.     His  duty 
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shall  be  to  visit  the  mine  before  the  men  are  permitted  to 
enter  it,  and,  first,  he  shall  see  that  the  air  current  is  travel- 
ing in  its  proper  course  and  in  proper  quantity.  He  shall 
then  inspect  all  places  where  men  are  expected  to  pass  or 
to  work,  and  observe  whether  there  are  any  recent  falls  or 
obstructions  in  rooms  or  road-ways  or  accumulations  of  gas 
or  other  unsafe  conditions.  He  shall  especially  examine  the 
edges  and  accessible  parts  of  recent  falls  and  old  gobs  and 
air-courses.  As  evidence  of  his  examination  of  all  working 
places,  he  shall  inscribe  on  the  walls  of  each,  with  chalk,  the 
month  and  the  day  of  the  month  of  his  visit. 

"To  post  danger  tiotices.]  (&)  When  working  places 
are  discovered  in  which  accumulations  of  gas,  or  recent 
falls,  or  any  dangerous  conditions  exist,  he  shall  place  a 
conspicuous  mark  thereat  as  notice  to  all  men  to  keep  out, 
and  at  once  report  his  finding  to  the  mine  manager. 

"No  one  shall  be  allowed  to  remain  in  any  part  of  the 
mine  through  which  gas  is  being  carried  into  the  ventilating 
current,  nor  to  enter  the  mine  to  work  therein,  except  un- 
der the  direction  of  the  mine  manager,  until  all  conditions 
shall  have  been  made  safe. 

"To  make  daily  record.]  (c)  The  mine  examiner  shall 
make  a  daily  record  of  the  conditions  of  the  mine,  as  he 
has  found  it,  in  a  book  kept  for  that  purpose,  which  shall 
be  preserved  in  the  office  for  the  information  of  the  com- 
pany, the  inspector  and  all  other  persons  interested,  and  this 
record  shall  be  made  each  morning  before  the  miners  arc 
permitted  to  descend  into  the  mine." 

The  evidence  introduced  by  the  appellee  fairly  tended  to 
prove  that  the  appellee  was  in  the  employ  of  the  appellant 
as  a  coal  miner,  in  a  coal  mine  operated  by  it  near  the  city 
of  Belleville,  in  St.  Clair  county;  that  his  duties  were  to 
shoot  down  and  load  coal  in  one  of  the  rooms  of  said  mine, 
which  room  was  about  thirty-five  feet  wide  and  two  hun- 
dred feet  long;  that  the  roof  of  said  room  was  composed 
of  rock  and  slate,  in  which  there  appeared  "slips;"   that 
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after  a  shot  was  fired  in  said  room  on  the  evening  of  the 
19th  of  March,  1906,  there  was  a  slip  in  the  roof  extending 
in  a  diagonal  direction  across  the  working  place,  which 
made  the  roof  dangerous  and  likely  to  fall;  that  on  the 
forenoon  of  the  next  day,  about  eleven  o'clock,  the  appel- 
lee, with  a  fellow-workman,  went  into  the  room  and  com- 
menced to  work  under  the  slip,  loading  coal,  and  continued 
at  work  until  about  i  :30  in  the  afternoon  of  the  same  day, 
when  a  portion  of  the  roof  fell  upon  him  and  he  was  se- 
verely and  permanently  injured.  The  mine  examiner  of  the 
appellant  had  not  placed  any  mark  in  said  room  indicating 
the  dangerous  condition  of  its  roof,  or  in  his  record  made 
any  minute  of  the  dangerous  condition  of  said  roof,  or  re- 
ported to  the  mine  manager  the  dangerous  condition  there- 
of, and  appellee  was  permitted  to  enter  said  room  for  work 
without  objection,  and  the  mine  examiner  had  not  inscribed 
on  the  walls  of'  said  room,  with  chalk,  the  month  and  the 
day  of  the  month  of  his  examination,  on, the  morning  of 
the  accident.  He,  however,  claimed  to  have  placed  such  in-* 
scription  upon  a  board  a  foot  long  and  four  or  five  inches 
wide,  which  he  placed  on  the  gob,  some  eighteen  feet  from 
the  face  of  the  coal. 

At  the  close  of  the  appellee's  evidence,  and  again  at  the 
close  of  all  the  evidence,  the  appellant  moved  the  court  for 
a  directed  verdict,  which  motion  was  denied.  It  is  first 
contended  the  court  erred  in  denying  said  motion,  as  it  is 
said  it  does  not  appear  from  the  evidence  that  the  roof  of 
the  room  was  in  a  dangerous  condition  at  the  time  the  mine 
examiner  visited  the  same  on  the  morning  of  the  accident, 
and  it  is  urged,  if  the  roof  of  the  mine  was  then  in  a  safe 
condition  it  was  not  necessary  that  the  mine  examiner  in- 
dicate the  condition  thereof  by  marks  in  the  room  or  upon 
his  record,  or  that  he  report  its  condition  to  the  mine  man- 
ager, or  that  the  appellee  be  kept  out  of  the  mine. 

The  evidence  tends  to  show  that  the  appellee  and  his 
fellow-workman  fired  a  shot  in  the  room  at  about  five 
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o'clock  on  the  evening  of  the  19th,  after  which  they  quit 
work  without  returning  to  the  room;  that  they  went  into 
the  mine  at  about  half-past  seven  o'clock  on  the  morning 
of  the  20th,  and  into  said  room  at  about  eleven  o'clock,  and 
commenced  work ;  that  when  they  went  into  the  room  they 
noticed  that  a  piece  of  the  roof  near  the  face  of  the  coal 
was  loose,  and  there  was  no  change,  so  far  as  the  evidence 
shows,  in  the  roof  of  the  room  after  the  shot  was  fired  on 
the  evening  of  the  19th  and  the  time  the  appellee  and  his 
fellow-workman  went  to  work  therein  on  the  forenoon  of 
the  next  day,  when  it  was  found  to  be  in  a  dangerous  con- 
dition. We  think,  therefore,  the  jury  were  justified  in 
finding,  from  the  evidence,  that  the  roof  of  the  mine  was 
in  a  dangerous  condition  on  the  morning  of  the  20th,  and 
that  if  the  mine-  examiner  of  the  appellant  had  made  a 
proper  examination,  to  ascertain  the  condition  of  the  roof 
he  would  have  discovered  its  dangerous  condition,  and  that 
from  such  evidence  they  were  justified  in  concluding  that 
jthe  mine  examiner  did  not  examine  the  room  on  that  morn- 
ing, or  that  if  he  did  examine  it  he  discovered  its  condi- 
tion and  failed  to  comply  with  the  statute  by  indicating,  by 
proper  marks,  its  dangerous  condition  and  noting  the  same 
in  his  record  and  reporting  the  same  to  the  mine  manager. 
It  is  next  contended  that  even  though  the  evidence  es- 
tablishes that  the  roof  of  the  mine  was  in  a  dangerous  con- 
dition and  the  mine  examiner  discovered  such  condition  on 
the  morning  of  the  20th,  his  failure  to  indicate  such  danger- 
ous condition  by  proper  marks  or  in  his  record  or  to  report 
the  same  to  the  mine  manager,  and  that  the  appellee  was 
allowed  to  enter  the  room  while  its  roof  was  in  a  danger- 
ous condition,  does  not  show  a  willful  violation  of  the  stat- 
ute, the  position  of  the  appellant  being  that  it  was  the  duty 
of  the  appellee  to  properly  prop  and  secure  the  roof  of  the 
room  in  which  he  was  at  work,  and  that  a  defect  in  the  roof 
of  the  room  in  which  the  appellee  was  working  is  not  within 
the  terms  of  section  18  of  the  statute,  the  argument  of  ap- 
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pellant  being  that  a  defective  condition  in  the  roof  of  a 
room  does  not  fall  within  the  designation  "or  any  dangerous 
conditions  exist,"  found  in  paragraph  b  of  section  i8,  and 
which  follows  the  words  "accumulations  of  gas,  or  recent 
falls,"  under  the  doctrine  of  ejusdem  generis.  We  do  not 
think  this  contention  can  be  sustained.  While  the  general 
rule  is,  that  where  general  words  follow  particular  ones  the 
general  words  will  be  held  to  apply  to  persons  or  things 
or  conditions  of  the  same  character  as  those  covered  by  the 
particular  words,  that  rule  is  only  a  rule  of  interpretation, 
and  when  it  clearly  appears  from  the  context  that  such  gen- 
eral words  are  not  so  limited  they  will  not  be  so  construed. 
The  words  "any  dangerous  conditions  exist,"  were,  we 
think,  when  the  object  of  the  Mines  and  Mining  act  and 
the  constitutional  provision  under  which  the  said  act  was 
passed  are  taken  into  consideration,  clearly  intended  to 
cover  all  dangerous  conditions  which  might  exist  in  a  coal 
mine  which  would  endanger  the  life,  limb  or  health  of  men 
working  in  such  mine,  and  that  they  were  not  limited  to 
dangerous  conditions  of  the  character,  only,  of  "accumula- 
tions of  gas,  or  recent  falls,"  but  cover  a  dangerous  condi- 
tion in  the  roof  of  a  room, — and  such  was  the  interpretation 
placed  upon  those  words  in  Kellyville  Coal  Co.  v.  Strine, 
217  111.  516,  and  Henrietta  Coal  Co.  v.  Martin,  221  id.  460, 
which  cases  were  each  brought  to  recover  for  injuries  sus- 
tained which  resulted  from  a  defective  roof  which  the  mine 
examiner  had  failed  to  properly  mark  or  indicate  in  his  rec- 
ord or  to  report  to  the  mine  manager. 

It  is  finally  contended,  upon  this  branch  of  the  case,  that 
the  failure  of  the  mine  examiner  to  properly  mark  the  dan- 
gerous place  in  the  roof^  to  indicate  its  condition  in  his 
record  or  to  report  its  condition  to  the  mine  manager  was 
not  the  proximate  cause  of  the  appellee's  injury,  but  it  is 
said  that  the  proximate  cause  of  his  injury  was  his  own 
negligence  in  working  in  the  room  beneath  the  defective 
roof  with  knowledge  of  its  defective  condition,  and  that 
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there  can  be  no  recovery  against  the  appellant  for  an  injury 
resulting  from  the  falling  of  a  portion  of  said  roof,  as  it 
is  urged  the  only  object  of  an  examination  of  the  room  by 
the  mine  examiner,  the  marking  of  dangerous  places  found 
therein,  the  indicating  of  such  dangerous  conditions  in  the 
record  required  to  be  kept  by  the  mine  examiner,  and  the 
reporting  of  such  conditions  to  the  mine  manager,  is,  that 
the  men  working  in  the  mine  may  have  notice  of  such  dan- 
gerous conditions  and  by  reason  of  such  notice  be  enabled 
to  protect  themselves  from  injury,  and  that  as  it  appears 
that  the  appellee  had  actual  notice  of  the  dangerous  con- 
dition of  said  roof  and  thereafter  went  into  said  room  and 
was  injured  by  the  falling  of  a  portion  of  the  roof,  the 
actual  notice  which  he  had,  relieved  appellant  from  comply- 
ing with  the  statute  in  the  particulars  hereinbefore  pointed 
out.  In  other  words,  it  is  contended  that  all  that  was  nec- 
essary to  relieve  the  appellant  from  liability  for  the  results 
of  the  falling  of  the  roof  in  said  room  was  that  it  appeared 
that  the  appellee  had  notice  of  its  dangerous  condition  when 
he  went  into  the  room,  and  that  actual  notice  of  such  con- 
dition was  equivalent  to,  and  took  the  place  of,  the  notice 
required  to  be  given  him  by  the  statute. 

This  court  has  repeatedly  held  that  contributory  negli- 
gence on  the  part  of  a  miner  while  at  work  in  a  mine  will 
not  defeat  a  right  of  recovery  where  he  is  injured  by  a 
willful  disregard  of  the  provisions  of  the  Mines  and  Min- 
ing act,  either  by  an  act  of  omission  or  commission  on 
the  part  of  the  owner,  operator  or  manager  of  the  mine; 
{Spring  Valley  Coal  Co.  v.  Patting,  210  111.  342;)  and  to 
hold  as  the  appellant  contends  we  should  hold,  would  be  to 
defeat  the  appellee's  right  of  recovery  by  reason  of  his  con- 
tributory negligence  in  going  into  the  room  knowing  it  to 
be  in  a  dangerous  and  unsafe  condition.  It  is  generally 
held  that  whether  negligence  is  the  proximate  cause  of  an 
injury  is  a  question  of  fact  for  the  jury,  and  the  same  must 
be  true  as  to  whether  a  willful  violation  of  the  Mines  and 


Digitized  by  LjOOQIC 


Octroi]        Mertens  v.  Southern  Coal.  Co.  547 

Mining  act  is  the  proximate  cause  of  an  injury.  In  this 
case  the  evidence  fairly  tended  to  show  that  the  roof  of  the 
room  in  which  the  accident  occurred  was  in  a  dangerous 
condition,  and  that  if  the  mine  examiner  had  examined  the 
same  he  wpuld  have  discovered  its  condition,  and  if  he  had 
made  such  examination  and  discovered  its  condition  and 
had  complied  with  the  statute  by  indicating  its  dangerous 
condition  by  proper  marks  in  the  room  and  had  indicated 
its  condition  in  his  record  and  reported  its  condition  to  the 
mine  manager,  the  appellee  would  not  have  gone  under  the 
roof  voluntarily  or  been  permitted  by  the  mine  manager  to 
go  into  the  room  until  the  dangerous  condition  of  the  roof 
of  the  room  was  remedied,  and  that  the  appellee  was  in  the 
room  at  the  time  the  roof  fell  and  injured  him  by  reason 
of  the  willful  failure  of  the  mine  examiner  to  perform  the 
duties  and  obligations  imposed  upon  him  by  the  statute,  and 
in  the  performance  of  those  duties  the  mine  examiner  stands 
as  a  vice-principal  of  the  appellant  (Henrietta  Coal  Co.  v. 
Martin,  supraj)  and  was  responsible  for  his  acts  or  neglect 
of  duty.  It  was  not  necessary  that  the  mine  examiner 
should  have  had  an  evil  intent  in  order  to  make  his  failure 
to  comply  with  the  statute  a  willful  violation  of  the  Mines 
and  Mining  act,  but  a  willful  violation  of  such  act,  within 
the  meaning  of  the  law,  signifies  a  conscious  violation  of 
the  act.  (Marquette  Third  Vein  Cod  Co.  v.  Dielie,  208  111. 
116.)  We  think  it  apparent,  therefore,  upon  principle,  that 
the  trial  court  properly  left  to  the  jury  the  question  whether 
the  failure  of  the  mine  examiner  of  appellant  to  comply  with 
the  duties  imposed  upon  him  as  such  mine  examiner  by  the 
statute  constituted  a  willful  violation  of  the  Mines  and  Min- 
ing act  and  whether  such  failure  was  the  proximate  cause 
of  appellee's  injury. 

The  question  here  raised  by  appellant  is  not,  however, 
an  open  question  in  this  court.  The  same  was  raised  in  Kel- 
lyville  Coal  Co.  v.  Strine,  supra,  and  in  Henrietta  Coal  Co. 
Y.  Martin,  st^pra.    In  the  KellyvUle  Coal  Co.  case,  on  page 
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528,  the  court  said:  "The  theory  of  appellant  upon  this 
subject  seems  to  be  this :  that  although  the  appellant  may 
have  been  guilty  of  a  willful  violation  of  the  statute  by  fail- 
ing to  make  the  examination  required  or  to  furnish  the 
props  and  cap-pieces  demanded,  yet  that  the  negligence  of 
appellee  in  going  under  the  rock  after  he  had  had  notice  that 
it  was  loose,  operated  as  a  new  and  independent  force  to 
break  the  causal  connection  between  the  original  wrong  and 
the  injury.  That  is  to  say,  the  contention  of  appellant  is 
that  the  alleged  negligence  of  appellee,  as  above  indicated, 
was  the  proximate  cause  of  the  injury  and  that  the  willful 
violation  of  the  statute  by  appellant  was  not  the  proximate 
cause.  If  this  theory  should  prevail,  then  the  rule  that  the 
defense -of  contributory  negligence  cannot  be  set  up  in  ac- 
tions of  this  kind  would  be  rendered  abortive  and  ineffective. 
The  doctrine  does  not  apply  here  that  *the  party  who  last  has 
a  clear  opportunity  to  avoid  the  accident,  notwithstanding 
the  negligence  of  his  opponent,  is  considered  solely  respon- 
sible for  it'  If  the  jury  believed,  from  the  evidence,  that  ap- 
pellee would  not  have  been  injured  but  for  the  negligence  of 
appellant  in  failing  to  make  the  examination  and  in  failing 
to  indicate  the  danger  by  a  mark,  then  they  were  justified 
in  finding  that  appellee's  injuries  were  occasioned  by  the 
willful  negligence  of  the  appellant  within  the  meaning  and 
intention  of  the  statute.  Appellant  claims  that  the  material 
question  was  whether  the  appellee  had  notice  of  the  defect 
or  not,  and  its  contention  is  that  if  he  received  notice 
from  any  source  it  made  no  diflference  whether  or  not  the 
examiner  made  the  necessary  mark  required  by  the  stat- 
ute, upon  the  theory  that  the  object  of  making  such  mark 
was  merely  to  give  notice.  This  view  cannot  prevail  in 
view  of  the  fact  that  the  miner  has  a  right  to  presume  that 
the  absence  of  the  mark  indicates  an  examination  on  the 
morning  in  question  by  the  mine  examiner  and  the  opinion 
by  the  latter  that  the  rock  was  not  dangerous.  The  material 
fact  is,  that  if  the  examiner  had  placed  the  required  mark 
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upon  the  roof  of  the  coal  room  to  indicate  the  danger  the 
appellee  would  not  have  gone  under  the  roof  in  order  to 
remove  the  coal  upon  the  floor  of  the  same  for  the  pur- 
pose of  putting  the  prop  under  it.  The  very  fact  that  the 
miner  has  the  right,  under  the  statute,  to  demand  the  props, 
and  the  mine  manager  is  under  obligation  to  furnish  the 
same,  is  proof  that  the  miner  regards  the  props  as  neces- 
sary. If  the  props  are  necessary,  then  the  miner  must  know 
that  there  is  some  degree  of  looseness  in  the  pieces  of  coal 
in  the  roof  of  the  coal  room  which  requires  the  placing  of 
props  thereunder.  It  cannot  be  said,  therefore,  that,  even 
though  he  has  some  knowledge  as  to  the  looseness  of  the 
coal,  his  working  in  the  room  with  such  knowledge  is  such 
negligence  as  amounts  to  a  proximate  cause  of  the  injury, 
so  as  thereby  to  release  the  operator  from  liability."  And 
in  the  Henrietta  Coal  Co,  case,  on  page  468 :  "Appellant 
urges,  however,  that  even  if  the  examiner  did  not  comply 
with  the  statute  in  this  respect,  his  failure  so  to  do  is  not 
the  proximate  cause  of  this  accident.  The  evidence  shows 
that  if  the  examiner  had  properly  examined  the  entry  where 
the  appellee  and  Zak  worked  he  would  have  found  the 
roof  to  be  dangerous,  and  had  he  made  a  record  to  that 
effect  and  placed  the  conspicuous  marks  required  by  the 
law,  it  is  fair  to  presume  that  appellee  and  Zak  would  not 
have  been  permitted  to  enter,  and  would  not  have  entered, 
(for  the  purpose  of  mining,)  the  place  where  they  worked 
until  after  the  conditions  there  had  been  made  safe.  Cun- 
ningham's willful  failure  to  examine  the  mine  in  the  man- 
ner required  by  law,  which  the  evidence  tends  to  show,  and 
his  failure  to  make  a  record  of  the  facts  which  such  an  ex- 
amination would  have  revealed,  and  his  failure  to  make  the 
marks  indicating  danger  at  appellee's  working  place,  con- 
tributed directly  to  cause  the  injury  to  appellee." 

We  are  of  the  opinion,  therefore,  the  trial  court  did  not 
err  in  declining  to  take  the  case  from  the  jury. 
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It  is  next  contended  that  the  trial  court  erred  in  permit- 
ting the  appellee,  on  the  cross-examination  of  appellants 
mine  examiner,  to  show  by  him  the  number  of  other  rooms 
and  entries  in  the  appellant's  mine  which  he  had  examined 
on  the  morning  of  the  accident.    The  mine  exammer  had 
testified  in  chief  that  he  examined  the  room  in  which  the 
appellee  was  injured,  early  on  the  morning  of  the  injury, 
and  that  while  he  did  not  comply  with  the  statute  by  in- 
scribing on  the  walls  of  the  room,  with  chalk,  the  month  and 
day  of  the  month  of  said  examination,  he  did  inscribe  such 
memoranda  upon  a  board  one  foot  long  by  four  or  five 
inches  wide  and  left  it  upon  the  gob,  some  distance  from 
the  face  of  the  coal.    The  position  of  the  appellee  was  that 
the  evidence  of  the  examination  should  have  been  found 
upon  the  walls  of  the  room  and  not  upon  a  board  upon 
the  gob,  and  that  the  examination  of  the  room,  if  made  at 
all  by  said  mine  examiner,  was  made  so  hurriedly  and  neg- 
ligently as  not  to  amount  to  a  compliance  with  the  Mines 
and  Mining  act  in  good  faith,  and  to  sustain  such  conten- 
tion, after  the  examination  in  chief  of  the  mine  examiner 
had  gone  in,  it  was  clearly  proper  to  show,  from  the  cross- 
examination  of  the  mine  examiner,  that  it  was  a  physical 
impossibility  for  him  to  have  carefully  examined  and  in- 
spected the  rooms  and  entries  which  he  testified  he  had  ex- 
amined on  the  morning  of  the  accident  in  the  two  hours 
and  fifteen  minutes  he  was  in  the  mine,  as  it  appeared  from 
his  own  statement  that  during  that  time  he  had  traveled 
some  seven  miles  and  examined  something  like  sixty  rooms 
and  working  places.    There  was  no  error,  therefore,  by  the 
trial  court  in  permitting  the  cross-examination  complained 
of,  as  it  was  upon  a  subject  upon  which  the  mine  examiner 
had  fully  testified  in  chief  and  was  explanatory  of  and  in 
rebuttal  of  his  testimony  given  on  direct  examination,  and 
tended  to  weaken  his  testimony  and  show  that  the  examina- 
tion of  the  room  made  by  him  was  not  in  compliance  with 
or  evidenced  in  the  manner  contemplated  by  the  statute.^ 
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It  is  also  contended  that  the  court  misdirected  the  jury 
upon  behalf  of  the  appellee  and  improperly  modified  certain 
instructions  given  on  behalf  of  appellant,  and  wrongfully 
refused  certain  instructions  offered  on  behalf  of  the  appel- 
lant. The  first  instruction  offered  upon  behalf  of  the  ap- 
pellee sets  forth  all  the  duties  of  the  mine  examiner  specified 
in  section  i8  of  the  Mines  and  Mining  act,  while  the  evi- 
dence only  showed  a  violation  of  certain  of  the  provisions 
of  said  section.  An  instruction  was  given  in  the  same  form 
in  Kellyville  Coal  Co.  v.  Strine,  supra,^  and  approved  by 
this  court.  It  was  there  said  (p.  536)  :  "The  instruction 
was  couched  in  almost  the  exact  language  of  the  statute, 
and  'where  an  instruction  is  given  in  the  language  of  the 
statute  it  must  be  regarded  as  sufficient,  because  laying 
down  the  law  in  the  words  of  the  law  itself  ought  not  to 
be  pronounced  to  be  error.' "  (See,  also,  Mt.  Olive  and 
Staunton  Coal  Co.  v.  Rademacher,  190  111.  538.)  It  is  also 
said  that  the  court  erred  in  modifying  appellant's  fourteenth 
instruction,  which  stated  the  rule  of  law  by  which  the  jury 
should  be  governed  in  weighing  appellee's  testimony,  by 
adding  thereto  the  words,  "and  weigh  his  testimony  by  the 
same  tests  as  applied  to  other  witnesses."  The  same  modi- 
fication was  made  to  appellant's  fourth  instruction  in  Hen- 
rietta Coal  Co.  V.  Martin,  supra,  and  the  modification  was 
held  not  to  be  improper.  Several  of  the  instructions  offered 
by  the  appellant  and  refused  state  the  law  correctly,  but  the 
same  subjects  were  covered  by  other  given  instructions,  and 
for  that  reason  it  was  not  error  to  refuse  them.  We  do  not 
think  the  court  erred  in  its  rulings  upon  the  instructions. 

We  have  examined  this  record  with  care  and  have  dis- 
covered no  reversible  error  therein.  The  judgment  of  the 
Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Louie  A.  Fenton  et  d.  Appellants,  vs.  Julian  H.  Hall 
et  al.  Appellees. 

Opinion  Hied  October  26,  ipo8. 

1.  Wills — what  amounts  to  a  devise  of  real  estate  to  executor. 
A  provision  in  a  will  authorizing  and  directing  the  executor  to 
convert  into  cash  all  the  property,  both  real  and  personal,  and  to 
sell  the  same  at  public  or  private  sale  and  distribute  the  proceeds 
as  directed  by  the  will,  amounts  to  a  devise  of  the  real  estate  to 
the  executor. 

2.  Same — when  d^ity  as  executor  ends  and  duty  as  trustee  he- 
gins.  Where  the  same  person  is  executor  and  trustee  the  relations 
are  distinct  and  he  does  not  take  a  fund  as  trustee  until  it  is  sep- 
arated from  the  general  funds  in  his  hands  as  executor,  but  when 
his  duties  concerning  a  fund  as  executor  are  completed  his  duties 
as  trustee  begin,  and  no  formal  order  of  transfer  from  the  execu- 
tor to  the  trustee  is  necessary  to  enable  the  cestui  que  trust  to 
claim  and  enforce  his  rights. 

3.  Same — what  does  not  postpone  right  to  income  for  Hve  years. 
A  provision  in  a  will  directing  that  the  executor,  who  was  also 
trustee,  complete  all  collections,  sales  and  distributions  within  five 
years  from  the  date  of  letters  testamentary,  (moneys  in  trust  not 
included,)  does  not  postpone  the  settlement  of  the  estate  for  five 
years  nor  authorize  the  executor  to  take  that  time  unless  neces- 
sary, and  does  not  indicate  an  intention  that  beneficiaries  of  be- 
quests for  life,  in  trust,  shall  receive  no  inbome  from  the  funds 
until  the  end  of  such  five  years. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  Guy  R.  Williams,  Judge,  presiding. 

Frank  E.  Blane,  and  H.  R.  Hall,  for  appellants, 

John  M.  Smoot,  (guardian  ad  litem,)  for  minor  ap- 
pellees. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

John  Tice  died  at  his  home  in  Petersburg,  Menard 
county,  on  November  22,  1904,  leaving  a  last  will  and  tes- 
tament, which  was  admitted  to  probate  on  January  22,  1905. 


Digitized  by  LjOOQ IC 


Oct. '08.]  Penton  v.  Hall.  553 

He  left  no  widow,  child,  descendant,  father  or  mother,  and 
his  heirs-at-law  were  his  brother,  Anderson  W.  Tice;  his 
sister,  Amanda  J.  Bryan,  one  of  the  appellants ;  four  chil- 
dren of  his  deceased  sister,  Mary  A.  Walters ;  and  Louie  A. 
Fenton,  the  other  appellant,  the  only  child  of  a  deceased 
brother,  James  C.  Tice.  The  will  bears  date  July  2,  1904, 
and  its  first  provision  is  as  follows : 

"It  is  my  will  that  my  executor,  hereinafter  named,  will 
reduce  and  convert  into  cash  all  my  personal  property,  both 
real  and  personal.  He  may  sell  same  at  public  or  private 
sale,  without  enabling  order  of  court,  at  times  and  upon 
such  terms  as  in  his  judgment  he  may  deem  best  for  my 
estate,  such  sales  to  be  for  best  prices  obtainable  and  sub- 
ject to  the  approval  of  the  probate  court.  He  will  complete 
all  collections  and  sales  and  distributions  within  five  years 
from  date  of  his  letters  testamentary  (moneys  in  trust  not 
included.)  When  deemed  best  he  may  extend  time  within 
said  five  year  period  to  my  debtors  on  their  notes,  collect- 
ing and  accounting  for  all  interest  and  endeavoring  to  keep 
all  money  at  interest  till  finally  paid  out.  All  the  proceeds  of 
my  estate,  including  cash  on  hand  and  what  may  be  realized 
as  above  and  from  all  other  sources,  shall  be  divided,  paid 
out  and  distributed  as  follows  and  as  promptly  as  he  may 
find  practicable/' 

This  was  followed  by  the  first  clause,  which  provided 
that  just  debts  and  funeral  expenses  and  costs  of  admin- 
istration should  be  paid  out  of  the  general  fund.  By  the 
second,  seventh,  eighth,  ninth  and  tenth  clauses  he  gave 
various  legacies  to  the  nephews  and  nieces  of  his  deceased 
wife,  and  devised  a  life  estate  in  town  lots  in  Petersburg 
to  one  of  the  nieces  and  made  bequests  for  various  chari- 
table and  religious  purposes.  By  the  eleventh  clause  he  di- 
rected that  his  executor  should  hold  his  bank  stock  and 
receive  the  dividends  until  it  should  be  sold,  and  at  some 
time  before  the  term  of  five  years  mentioned  in  the  intro- 
duction should  elapse,  should  sell  the  same  and  add  the  pro- 
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ceeds  to  the  general  fund.  By  the  third  clause  he  gave  to 
his  brother,  Anderson  W.  Tice,  to  be  held  in  trust  for  him 
during  his  life  by  the  executor,  $6000,  less  any  debt  said 
brother  might  owe  him,  the  principal  sum  to  be  held  in 
trust  by  the  executor,  after  the  brother's  death,  for  the 
brother's  wife,  Susan  C.  Tice,  during  her  life,  with  the 
right  of  the  survivor  of  the  two  to  bequeath  the  same  by 
will,  and  if  the  survivor  should  die  intestate,  the  principal 
was  to  go  to  the  heirs  of  their  joint  bodies.  By  the  fifth 
clause  he  gave  to  the  children  of  his  deceased  sister,  Mary 
A.  Walters,  $6000.  The  fourth,  sixth  and  twelfth  clauses, 
which  are  directly  involved  in  this  suit,  are  as  follows : 

"Fourth — ^To  my  sister,  Amanda  J.  Bryan,  I  give  and 
bequeath,  to  be  held  in  trust  for  her  during  her  natural  life 
by  my  executor,  the  sum  of  six  thousand  dollars,  ($6000,) 
and  at  her  death  the  same  to  go  in  fee  simple  to  the  heirs 
of  her  body,  if  any  be  living. 

"Sixth — ^To  Louie  A.  Fenton,  daughter  of  my  deceased 
brother,  James  C.  Tice,  I  give  and  bequeath,  to  be  held  in 
trust  for  her  during  her  natural  life  by  my  executor,  the 
sum  of  four  thousand  dollars,  ($4000,)  less  any  debt  she 
may  owe  me,  which  debt  shall  be  deducted  from  said  $4000, 
and  at  her  death  the  principal  sum  will  go  in  fee  to  the 
heirs  of  her  body. 

"Twelfth — It  is  my  will  that  all  the  balance  of  my  es- 
tate remaining  after  the  payments  hereinbefore  directed, 
and  after  the  payment  and  setting  apart  for  investment  of 
the  particular  legacies  hereinbefore  made,  be  and  the  same 
is  hereby  given  and  bequeathed  on  terms  and  conditions  as 
follows:  Six  twenty-seconds  (6-22)  part  thereof  given 
and  added  to  the  six  thousand  dollars  ($6000)  hereinbefore 
given  my  brother,  Anderson,  and  wife  and  children;  six 
twenty-seconds  (6-22)  part  likewise  given  and  added  to  the 
six  thousand  dollars  ($6000)  given  my  sister,  Amanda  J. 
Bryan,  and  children;  and  six  twenty-seconds  (6-22)  part 
likewise   given   and   added   to   the   six   thousand   dollars 
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($6cxx))  given  to  the  children  of  my  deceased  sister,  Mary 
A,  Walters;  and  four  twenty-seconds  (4-22)  part  likewise 
given  and  added  to  the  four  thousand  dollars  ($4000)  given 
herein  to  Louie  A.  Fenton  and  her  children.  All  said  ad- 
ditions are  bequeathed  under  exactly  same  conditions  and 
qualifications  as  particularly  and  respectively  attached  to 
each  of  said  four  foregoing  bequests.  These  shall  be  added 
to  the  above  general  balance  for  final  distribution  and  be- 
come a  part  thereof,  the  sum  of  any  legacies  or  bequests 
herein  that  may  lapse  by  reason  of  death  or  revert  to  my 
estate,  or  belong  to  or  remain  in  my  estate  from  any 
source  or  cause,  and  same  he  distributed  accordingly  as  di- 
rected in  said  foregoing  bequests." 

Julian  H.  Hall,  one  of  the  appellees,  was  appointed  the 
executor  of  the  will  and  also  trustee  to  carry  out  the  trusts 
created  thereby.  The  executor  was  directed  to  report  all 
funds  held  in  trust  to  the  probate  court  of  Menard  county 
as  to  amounts  and  dates,  and  to  loan  the  same  on  good  real 
estate  security  in  said  county,  farm  lands  preferred,  and  to 
collect  the  interest  and  pay  it  over  annually  to  the  lega- 
tees at  fixed  dates.  He  was  authorized  to  loan  the  funds 
en  masse  and  apportion  the  interest  to  each  legatee  in  ac- 
cordance with  the  intention  of  the  will. 

The  estate  amounted  to  about  $82,000,  and  consisted  of 
a  homestead  and  town  lots  in  Petersburg,  thirty-five  acres 
of  farm  land,  one  hundred  shares  of  bank  stock  of  the  mar- 
ket value  of  $25,000,  notes  secured  by  real  estate  mortgages 
$34)6i5,  other  notes  $7764,  cash  in  bank  $6608,  an  interest 
bearing  certificate  of  purchase  $1600,  and  some  other  as- 
sets. On  May  10,  1907,  the  executor  had  collected  and 
converted  into  money,  assets  amounting  to  $43,506.96,  and 
had  received  interest  and  income  from  real  estate  and  divi- 
dends on  bank  stock  to  the  amount  of  $6500.  He  had  con- 
verted into  money  all  of  the  property  except  the  one  hun- 
dred shares  of  bank  stock,  the  farm  land  and  notes  and 
accounts  amounting  to  about  $10,000,  and  had  paid  all 
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debts,  claims  against  the  estate,  accrued  costs  of  adminis- 
tration, and  all  the  legacies  except  the  $6000  to  Anderson 
W.  Tice,  $6000  to  the  appellant  Amanda  J.  Bryan,  $4000 
to  the  appellant  Louie  A.  Fenton  and  $500  to  one  of  the 
nieces.  The  executor  declined  to  pay  the  income  of  their 
legacies  to  appellants,  believing  that  they  were  not  entitled 
to  receive  any  income  until  after  the  final  settlement  of  the 
estate,  which  might  be  five  years  after  the  date  of  his  let- 
ters testamentary,  when  his  final  account  should  be  settled 
and  approved  by  the  court  and  a  distribution  of  the  estate 
be  ordered.  Appellants,  insisting  that  they  were  entitled  to 
the  income  from  the  specific  sums  given  them  by  the  will, 
filed  their  bill  in  the  circuit  court  of  Menard  county  in  this 
case  against  the  appellees,  Julian  H.  Hall,  executor  and  tes- 
tamentary trustee,  and  the  other  parties  interested,  includ- 
ing ten  minor  children  of  the  appellant  Louie  A.  Fenton. 
By  their  bill  they  asked  the-  court  to  construe  the  will  and 
to  hold  that  it  was  not  operative  to  devise  the  farm  land, 
and  that  they  were  entitled  to  interest  on  the  pecuniary  lega- 
cies and  to  their  proportionate  shares  of  interest  and  income 
which  had  accrued  and  been  collected  from  the  residuary 
estate  since  the  death  of  the  testator.  The  executor  an- 
swered, admitting  the  facts  alleged  in  the  bill,  and  alleging 
that  he  was  ready  and  willing  to  pay  to  the  complainants, 
under  the  direction  of  the  court,  such  sums  as  the  court 
might,  upon  construing  said  will,  order  and  decree.  The 
other  adult  defendants  were  defaulted.  A  guardian  ad  /»- 
tern  was  appointed  for  the  infant  defendants,  children  of 
Louie  A.  Fenton,  and  answered,  denying  the  right  of  com- 
plainants to  the  income  from  any  portion  of  the  funds  of 
the  estate  until  after  a  final  settlement,  when  the  executor 
would  turn  over  the  property  to  himself,  as  trustee.  Upon  a 
hearing  the  court  sustained  the  position  of  the  guardian  ad 
litem  and  entered  a  decree  construing  the  will  accordingly. 
It  is  first  contended  that  the  court  erred  in  holding  that 
the  testator  by  his  will  devised  his  real  estate,  and  it  is 
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claimed  that  the  complainants  are  entitled,  as  heirs-at-law, 
to  their  respective  shares  of  the  thirty-five  acres  of  farm 
land  and  to  the  rents  and  profits  thereof  received  by  the 
executor.  The  executor  was  authorized  and  directed  to  con- 
vert into  cash  all  the  property,  both  real  and  personal,  and 
to  sell  the  same  at  public  or  private  sale  and  distribute  the 
proceeds  as  directed  by  the  will.  This  amounted  to  a  de- 
vise of  the  real  estate  to  him. 

The  principal  controversy  is  between  the  life  tenants  and 
remainder-men,  and  it  is  to  be  settled  by  ascertaining  the 
intention  of  the  testator  upon  a  consideration  of  the  entire 
will  and  the  circumstances  surrounding  him  at  the  time  it 
was  made.  (Ingraham  v.  Ingraham,  169  111.  432;  Johnson 
v.  Askey,  190  id.  58.)  General  rules  are  framed  as  aids  to 
ascertaining  and  executing  the  intention  of  the  testator,  and 
when  that  intention  is  ascertained  it  is  to  be  carried  out 
unless  it  conflicts  with  some  established  rule  of  law.  It  is, 
of  course,  true,  that  where  the  same  person  is  executor  and 
trustee  his  duties  in  the  two  relations  are  separate  and  dis- 
tinct and  he  does  not  take  a  fund  as  trustee  until  it  is  sep- 
arated from  the  general  funds  in  his  hands  as  executor,  but 
when  his  duties  concerning  a  fund  as  executor  are  com- 
pleted and  his  duties  as  trustee  begin,  it  becomes  his  duty 
to  hold  the  fund  as  trustee,  and  a  court  of  equity  will  re- 
gard that  as  done  which  ought  to  be  done.  Under  that 
rule  no  formal  order  of  transfer  from  the  executor  to  the 
trustee  is  necessary  to  enable  the  cestui  que  trust  to  claim 
and  enforce  his  rights.  The  testator  would  have  had  a 
right  to  postpone,  by  his  will,  the  time  when  interest  on 
the  legacies  in  question  should  begin,  but  he  did  not  do  so, 
either  in  direct  language  or  by  necessary  implication. 

It  is  argued  that  such  an  intention  is  shown  by  giving 
the  executor  five  years  to  finally  complete  his  duties  as  such ; 
but  the  provision  did  not  postpone  the  settlement  of  the  es- 
tate or  authorize  the  executor  to  take  that  time  unless  nec- 
essary.    The  testator  required  his  executor  to  complete  all 

Digitized  by  LjOOQ IC 


558  Fenton  v.  Hall.  [85  E 

collections  and  sales  and  distributions  within  five  years,  but 
provided  that  the  proceeds  of  the  estate  should  be  divided, 
paid  out  and  distributed  as  promptly  as  the  executor  might 
find^  practicable.  The  condition  of  the  estate  throws  much 
light  both  upon  the  provision  in  question  and  the  intention 
of  the  testator.  The  larger  part  of  the  estate  consisted  of 
notes  secured  by  real  estate  mortgages,  which  would  come 
due  at  various  times  from  September,  1907,  to  February, 
1909.  They  were  producing  income  and  the  bank  stock 
was  paying  large  dividends.  The  bulk  of  the  estate  was 
already  invested  in  the  same  manner  in  which  the  executor 
was  expressly  authorized  to  invest  it  imder  the  trust  pro- 
visions, and  he  was  merely  permitted  to  allow  the  same  to 
remain  so  invested  for  the  period  of  five  years  from  the 
date  of  the  letters.  That  would  po^pone  the  final  settle- 
ment and  the  distribution  of  the  residuary  estate  for  a  con- 
siderable period,  and  furnishes  a  good  reason  for  making 
some  immediate  provision  for  the  brother  and  sister  of  the 
testator  and  the  children  of  his  deceased  brother  and  sister. 
By  the  third,  fourth,  fifth  and  sixth  clauses  he  gave  them 
$22,000  to  be  immediately  available,  giving  six  twenty-sec- 
onds of  that  sum  in  trust  for  his  brother^  the  same  propor- 
tion in  trust  for  his  sister,  the  appellant  Amanda  J.  Bryan, 
the  same  proportion  absolutely  to  the  children  of  his  de- 
ceased sister,  Mary  A.  Walters,  and  four  twenty-seconds  in 
trust  for  the  appellant  Louie  A.  Fenton.  By  the  twelfth 
clause  he  disposed  of  the  residuary  estate,  maintaining  the 
same  proportions  between  the  same  parties  and  giving  to 
each  a  portion  to  be  added  to  the  specific  sum  previously 
given.  The  intention  manifested  by  the  will  was  to  give  to 
the  complainants  certain  specific  sums  of  which  they  could 
receive  the  income  and  not  be  delayed  until  the  final  settle- 
ment of  the  estate,  when  the  balance  would  be  ascertained 
and  the  respective  portions  be  added.  If  it  had  been  the 
intention  that  the  complainants  should  begin  to  enjoy  the 
income  from  the  specific  sum§  Qf  $4000  and  $6000  at  the 
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same  time  that  they  would  begin  to  enjoy  the  income  from 
the  residue  under  the  twelfth  clause,  no  reason  can  be  per- 
ceived why  the  provisions  of  the  fourth  and  sixth  clauses 
should  have  been  made  at  all.  No  reason  is  suggested,  and 
we  know  of  none,  why  the  gifts  should  have  been  separated, 
unless  it  was  to  enable  the  life  tenants  to  have' the  benefit 
of  their  legacies  of  $4000  and  $6000  without  waiting  until 
the  final  settlement  of  the  estate.  While  the  executor  is 
also  named  as  trustee  in  the  appointing  clause  at  the  end 
of  the  will,  the  testator  did  not  designate  him  as  trustee  in 
other  portions  of  the  will  and  he  was  called  executor  all 
through  the  will.  In  the  clauses  particularly  involved  here, 
the  legacies  were  to  be  held  in  trust  by  the  executor,  indi- 
cating an  intention  that  they  should  be  so  held  before  the 
estate  was  finally  closed.  The  legacies  are  not  payable  to 
the  complainants  and  they  are  entitled  only  to  the  income, 
but  it  appears  that  the  income  actually  produced  was  at 
least  equal  to  the  legal  rate  of  interest  claimed  by  the  bill, 
which  is  all  that  was  asked  for. 

A  rule  which  is  perhaps  somewhat  arbitrary  but  which 
has  been  generally  adopted  where  no  time  has  been  fixed  by 
the  will  for  payment  of  a  general  legacy,  is,  that  it  is  pay- 
able at  the  expiration  of  one  year  from  the  testator's  death 
and  draws  interest  from  that  time.  (18  Am.  &  Eng,  Ency. 
of  Law, — 2d  ed. — p.  793.)  The  question  whether  that  rule 
ought  to  be  adopted  by  this  court  in  case  of  such  a  legacy 
is  not  involved  in  this  case  and  is  not  decided,  but  it  is  quite 
clear  that  its  application,  under  the  facts  of  this  case,  would 
be  entirely  just  and  fair  to  the  remainder-men.  The  moneys 
of  the  estate  were  invested  in  such  a  way  as  to  produce 
income,  and  there  is  no  reason  why  the  complainants  should 
not  receive  such  income  from  the  expiration  of  that  period. 
By  the  bill  they  ask  for  the  income  at  the  legal  rate  of  in- 
terest, and  we  think  it  should  be  awarded  to  them  on  their 
respective  legacies  of  $4000  and  $6000. 
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As  to  the  residuary  estate,  our  conclusion  is  that  com- 
plainants are  not  entitled  to  interest  and  will  not  be  until 
the  final  settlement  of  the  estate,  when  the  amounts  to  be 
taken  and  held  by  the  trustee  and  added  to  the  specific  sums 
previously  given  will  be  ascertained.  The  court  should 
direct  the  executor  to  invest  the  siuns  g^ven  to  the  com- 
plainants by  the  fourth  and  sixth  clauses  and  to  pay  the 
income  therefrom  to  the  complainants. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded  to  that  court,  with  directions  to  enter  a  decree 
in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


WiLUAM  J.  Collins  et  ah  Appellees,  vs.  Nellie  Capps 
et  al.  Appellants. 

Opinion  Med  October  26,  IQ08. 

1.  Wills — parol  evidence  is  admissible  to  identify  subjects  and 
objects  of  testator's  bounty.  In  determining  the  testator's  inten- 
tion^ parol  evidence,  though  not  admissible  to  change  the  language 
of  the  will,  may  be  received  when  necessary  to  identify  the  sub- 
jects or  objects  of  the  testator's  bounty. 

2.  Same — when  errors  of  description  do  not  avoid  the  devise. 
While  a 'court  of  equity  cannot  correct  a  mistake  in  a  will  by  re- 
forming the  instrument,  yet  all  the  circumstances  surrounding  the 
testator  and  the  state  and  description  of  his  property  may  be 
shown  for  the  purpose  of  applying  the  language  used  to  the  condi- 
tions existing,  and  errors  of  description,  either  of  the  devisees  or 
the  devise,  will  not  avoid  the  devise,  if  enough  remains,  after  re- 
jecting the  errors,  to  show  with  certainty  what  was  intended  when 
considered  from  the  testator's  position. 

3.  Same — when  false  word  of  description  may  be  stricken  out. 
Where  a  will  devises  the  "west  half"  of  a  certain  quarter  section, 
"containing  about  seventy-six  (76)  acres,"  but  the  evidence  shows 
that  the  only  land  owned  by  the  testator  in  such  section  or  county 
was  seventy-six  acres  in  the  north  half  of  said  quarter  section,  the 
word  "west"  may  be  stricken  out  and  the  devise  be  given  effect 
as  a  devise  of  "the  half"  of  said  quarter  section  which  the  tes- 
tator owned,  even  though  there  is  a  residuary  clause  in  the  will. 
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Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  CoLOSTiN  D.  MyeJis,  Judge,  presiding. 

Wight  &  Alexander,  for  appellants. 

Jack,  Irwin,  Jack  &  Miles,  and  Bracken,  Young  & 
Peirce,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

William  Collins  died  on  April  30,  1901,  having  on  the 
day  before  made  his  will,  whereby  he  gave  to  his  wife  all 
his  personal  property  absolutely,  and  the  use,  income  and 
rentals  of  all  his  real  estate  during  her  life.  The  third 
paragraph  of  the  will  contains  the  following  language: 

"Third — ^At  the  decease  of  my  said  wife,  I  give,  devise 
and  bequeath  unto  my  son  William  J.  Collins,  of  McLean 
county,  Illinois,  that  certain  tract  of  land  in  said  county  de- 
scribed as  follows :  The  west  half  of  the  north-east  quarter 
of  section  ten  (10),  in  township  twenty-one  (21),  range 
one  (i),  west,  containing  about  seventy-six  (76)  acres. 
Provided,  however,  my  daughter  Mary  E.  Collins  shall 
have  an  interest  in  said  premises  and  a  lien  thereon  to  the 
extent  of  $1060,  which  shall  be  paid  to  her  upon  the  sale 
of  said  property,  and  until  it  shall  be  sold  and  conveyed 
my  said  son  William  shall  pay  to  her  on  March  i  each  year 
the  simi  of  seventy-five  dollars  ($75.)  It  is  my  desire  that 
said  farm  should  not  be  sold  for  five  years  after  the  de- 
cease of  my  said  wife,  and  if  my  said  son  William  or  my 
said  daughter  Mary  Eliazbeth  shall  die  without  issue  before 
said  land  shall  be  conveyed,  the  fee  simple  title  thereto  shall 
vest  absolutely  and  in  fee  in  the  surviving  brother  or  sister." 

The  fifth  paragraph  is  as  follows : 

"Fifth — ^AU  the  balance  and  residue  of  my  property, 
real  and  personal,  I  give,  devise  and  bequeath  to  my  wife, 
Eliza  Collins." 

The  testator  owned  the  north  half  of  the  north-east 
quarter  of  section  10  mentioned  in  the  will,  except  four 
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acres  which  was  occupied  by  a  railroad  right  of  way,  but 
not  the  south-west  quarter  of  the  north-east  quarter  of  said 
section,  nor  any  other  land  in  said  section  or  in  McLean 
county.  He  also  owned  one  hundred  and  twenty  acres  of 
land  in  Logan  county,  which  was  specifically  devised  by 
another  clause  of  his  said  will,  and  he  owned  no  other  real 
estate.  Mrs.  Collins  died  a  few  days  after  her  husband, 
and  after  the  expiration  of  five  years  William  J.  Collins, 
who  has  since  his  mother's  death  been  in  possession  of  the 
north  half  of  the  north-east  quarter  of  said  section  lo,  and 
his  sister,  Mary  E.  Collins,  filed  their  bill  for  the  construc- 
tion of  their  father's  will,  praying  that  they  may  be  de- 
creed to  be  entitled  under  the  said  will  to  the  north  half 
of  the  north-east  quarter  of  said  section  lo.  All  the  other 
heirs  of  William  Collins,  who  were  al^o  all  the  heirs  of 
his  wife,  were  made  defendants,  and  a  cross-bill  was  filed 
for  the  partition  of  the  north-east  quarter  of  the  north-east 
quarter  of  section  lo  among  the  heirs  of  the  wife,  under 
the  claim  that  she  took  the  title  thereto  under  the  fifth  clause 
of  the  will.  On  a  hearing  the  court  dismissed  the  cross- 
bill and  decreed  the  relief  prayed  in  the  original  bill.  The 
question  presented  by  this  appeal  is  whether  the  devise  is 
of  the  west  half  of  the  quarter  section  or  the  north  half. 
The  purpose  of  the  construction  of  a  will  is  to  deter- 
mine the  intention  of  the  testator.  That  intention  must  be 
found  in  the  words  of  the  will  itself,  as  applied  to  the  sub- 
jects and  objects  of  the  testator's  bounty.  Parol  evidence, 
though  not  admissible  to  change  the  language  of  the  will, 
may  be  received  when  necessary  to  identify  such  subjects 
and  objects.  A  court  of  equity  cannot  correct  a  mistake  in 
a  will  by  reforming  the  instrument,  but  all  the  circumstances 
surrounding  the  testator  and  the  state  and  description  of 
his  property  may  be  shown,  for  the  purpose  of  applying  the 
language  used  to  the  conditions  existing.  However  many 
errors  there  may  be  in  a  description  either  of  a  devisee  or 
the  subject  of  a  devise,  the  devise  will  not  be  avoided  if 
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enough  remains,  after  rejecting  the  errors,  to  show  with 
certainty  what  was  intended,  when  considered  from  the  po- 
sition of  the  testator. 

In  this  case  the  testator,  after  devising  to  his  wife  the 
use  of  all  his  real  estate  for  life,  attempted  to  dispose  of 
it  all  after  her  death  by  specific  devises.  The  Logan  county 
farm  was  thus  disposed  of  and  no  question  arises  as  to  it. 
But  when  we  come  to  the  McLean  county  farm  of  seyenty- 
six  acres  the  error  in  describing  it  as  the  west  half  of  the 
quarter  section  instead  of  the  north  half  defeats  the  in- 
tention of  the  testator  unless  it  can  be  corrected  from  the 
language  of  the  will  itself,  in  view  of  circumstances  sur- 
rounding the  testator.  No  doubt  whatever  can  exist  as  to 
the  testator's  intention.  The  only  question  is  whether  such 
intention  is  expressed  in  the  will  after  the  rejection  of  the 
false  part  of  the  description. 

The  case  in  this  particular  is  not  distinguishable  from 
the  cases  of  Decker  v.  Decker,  121  111.  341,  Douglas  v.  Bo- 
linger,  228  id.  23,  and  Pelkel  v.  O'Brien,  231  id.  329.  If 
the  word  "west"  is  stricken  out  of  the  clause  of  the  will 
under  consideration,  there  remains  a  devise  of  "the  half  of 
the  north-east  quarter"  of  the  section.  The  testator  owned 
a  tract  of  land,  and  only  one,  to  which  this  description  ap- 
plies, and  it  must  be  regarded  as  the  tract  intended  to  be 
devised.  In  each  of  the  cases  cited  it  was  held  that  where 
it  appears  that  the  description  of  land  devised,  though  full, 
certain  and  explicit  on  the  face  of  the  will,  is  in  part  false 
and  the  testator  did  not  own  the  land,  extrinsic  evidence 
may  be  heard,  not  to  add  to  or  change  the  words  of  the 
will,  but  to  show  the  situation  of  the  testator's  property, 
and  to  enable  the  court  to  apply  the  words  to  the  subject 
matter  in  view  of  the  circumstances  surrounding  the  tes- 
tator at  the  time  of  the  execution  of  his  will,  and  if  enough 
remains,  after  striking  out  the  false  part  of  the  description, 
to  identify  the  property  the  testator  intended  to  convey,  his 
intention  will  be  given  effect.    In  Page  on  Wills  (sec.  819, 
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P-  376,)  it  is  said:  "Where  testator  describes  the  property 
devised  by  township,  range,  section  and  quarter  section  but 
does  not  locate  it  in  the  correct  section  or  range,  or  the 
like,  the  weight  of  authority  is  that  extrinsic  evidence  is 
admissible  to  show  exactly  what  real  estate  the  testator 
owned.  Under  this  view,  if  he  owns  any  real  estate  which 
corresponds,  in  part,  to  the  description  in  the  will,  the  court 
will  reject  the  incorrect  part  of  the  description  and  will 
pass  the  realty  conveyed  by  the  correct  description."  Other 
cases  in  which  the  principle  has  been  applied  are  Whitcomh 
v.  Rodman,  156  111.  116;  Huffman  v.  Young,  170  id.  290; 
Vestal  \.  Garrett,  197  id.  398;  Merrick  v.  Merrick,  37  Ohio 
St.  126;  Pate  V.  Bushong,  161  Ind.  533;  Bckford  v.  Bck- 
ford,  91  Iowa,  54;  Stewart  v.  Stewart,  96  id.  620;  More- 
land  V.  Brady,  8  Ore.  303;  Riggs  v.  Myers,  20  Mo.  239; 
Allen  V.  Lyons,  2  Wash.  C.  C.  475 ;  Winkley  v.  Kaime,  32 
N.  H.  268;  Patch  V.  White,  117  U.  S.  210. 

It  is  sought  to  distinguish  this  case  from  the  Decker 
case  on  the  ground  that  the  will  there  stated  the  testator's 
intention  to  devise  "a  part  of  my  real  estate,"  while  here 
there  are  no  words  of  ownership  or  possession.  The  dis- 
tinction is  immaterial.  The  presumption  is  that  the  tes- 
tator intended  to  dispose  of  property  which  he  owned. 
{Pate  V.  Bushong,  supra;  Patch  v.  White,  supra;  Case  v. 
Young,  3  Minn.  209.)  In  the  latter  case  the  will  gave  to 
the  wife  "one-third  of  all  real  estate,"  to  a  son  David  "the 
north  half  of  the  real  estate,"  to  a  son  Jacob  "the  south 
half  of  the  real  estate,"  and  no  other  description  was  found 
in  the  will.  The  court  held  that  it  was  the  intention  of  the 
testator  to  devise  his  own  lands  to  his  sons,  and  extrinsic 
evidence  was  competent  to  identify  them.  In  Whitcomb  v. 
Rodman,  supra,  Huffman  v.  Young,  supra,  and  Vestal  v, 
Garrett,  supra,  there  were  no  words  of  ownership  or  pos- 
session. 

It  is  also  sought  to  distinguish  this  case  from  those  of 
Douglas  V.  Bolinger,  supra,  and  Felkel  v.  O'Brien,  supra. 
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on  the  ground  that  there  was  no  residuary  devise  in  either 
of  those  cases.  Appellants  claim  that  there  being  a  resid- 
uary clause  here,  no  presumption  arises  that  the  testator 
intended  to  dispose  of  all  of  his  property  by  the  specific 
devises.  He  did  dispose  of  all  except  this  McLean  county 
land  by  other  specific  devises,  and  by  the  clause  under  con- 
sideration he  undertook  to  dispose  of  the  half  quarter  of 
section  lo,  containing  seventy-six  acres,  thus  manifesting 
sufficiently  his  intention  to  dispose  of  the  remainder  in  all 
the  land,  after  his  wife's  life  estate,  by  the  specific  devises. 
The  residuary  clause  is  therefore  not  material  in  the  con- 
sideration of  the  case.  The  specific  bequest,  after  omitting 
the  false  descriptive  word  "west,"  is  of  the  half  of  the 
quarter  section.  It  is  presumed  to  be  the  half  the  testa- 
tor owned. 

The  appellants  rely  upon  the  cases  of  Kurtz  v.  Hibner, 
55  111.  514,  Bingel  v.  Volz,  142  id.  214,  Williams  v.  Wil- 
liams^ 189  id.  500,  and  Lomax  v.  Lomax,  218  id.  629.  In 
those  cases  the  rule  was  expressly  recognized  that  repug- 
nant elements  in  the  description  employed  in  the  devise  may 
be  rejected,  and  if,  after  this  is  done,  a  sufficient  descrip- 
tion remains,  when  interpreted  in  the  light  of  surrounding 
circimistances,  to  identify,  the  land,  the  devise  will  be  given 
effect.  But  it  was  also  held  that  the  court  had  no  power 
to  reform  a  will  or  correct  a  mistake  therein  by  inserting 
or  changing  words,  and  that  in  each  of  those  cases  the  re- 
jection of  the  repugnant  words  did  not  leave  a  description 
which,  when  read  in  the  light  of  the  circumstances  sur- 
rounding the  testator  at  the  time  of  the  execution  of  the 
will,  was  sufficient,  without  inserting  words  not  found  in 
the  will,  to  identify  the  property  which  it  was  claimed  the 
testator  intended  to  devise. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  ofRrmed. 
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John  S.  Barnes,  Appellee,  vs.  The  Danville  Street 
Railway  and  Light  Company,  Appellant. 

Opinion  Hied  October  26,  ipo8. 

1.  Trial — when  question  of  motorman's  negligence  is  for  jury. 
Whether  the  failure  of  a  motorman  to  turn  the  controller  so  as  to 
completely  shut  off  the  power  before  he  jumped  from  the  car  was 
negligence  is  a  question  of  fact  for  the  jury,  where  the  evidence 
tends  to  show  that  he  was  confronted  by  a  sudden  emergency  and 
an  unexpected  danger  requiring  prompt  action  in  pushing  the  car 
from  the  railroad  crossing,  upon  which  it  had  stopped  because  of 
sudden  faihire  of  the  power. 

2.  Same — when  question  of  passenger's  exercise  of  due  care  is 
for  the  jury.  Whether  a  passenger  on  a  street  car  was  in  the  ex- 
ercise of  due  care  for  his  safety  is  a  question  of  fact  for  the  jury 
from  a  consideration  of  all  the  evidence,  even  though  there  is  evi- 
dence tending  to  show  that  he  remained  upon  the  car  in  apparent 
unconcern  while  the  car,  which  had  stopped  upon  a  railroad  cross- 
ing, was  being  pushed  by  the  motorman,  conductor  and  passengers 
to  a  place  of  safety,  from  which  it  suddenly  started  and  ran  in 
front  of  an  approaching  locomotive. 

3.  Carriers — the  rule  where  employees  are  compelled  to  act  in 
sudden  emergency.  In  determining  whether  a  carrier  was  in  the 
exercise  of  the  highest  degree  of  care  for  the  safety  of  its  passen- 
gers the  law  does  not  exact  the  same  measure  of  prudent  judgment 
from  employees  compelled  to  act  in  a  sudden  emergency  as  it  docs 
in  a  case  where  there  is  time  for  deliberation,  as  persons  acting  in 
an  emergency  are  not  to  be  judged  in  the  light  of  after-events,  but 
by  the  standard  of  what  a  prudent  person  would  have  been  likely 
to  do  under  the  circumstances  of  the  case. 

4.  Same — when  the  doctrine  of  res  ipsa  loquitur  does  not  apply. 
The  maxim  res  ipsa  loquitur  has  a  proper  and  legitimate  applica- 
tion in  actions  for  negligence,  including  an  action  against  a  car- 
rier for  injury  to  a  passenger;  but  the  maxim  does  not  apply  upon 
mere  proof  that  an  accident  has  happened  to  a  street  car,  resulting 
in  an  injury  to  a  passenger  who  was  exercising  due  care  for  his 
safety,  as  a  carrier  is  not  an  insurer  of  its  passengers. 

5.  Same — when  the  law  raises  a  presumption  of  negligence.  If 
an  injury  to  a  passenger  is  caused  by  apparatus  wholly  under  the 
control  of  the  carrier  and  furnished  and  applied  by  it,  and  the  ac- 
cident is  of  such  a  character  as  does  not  ordinarily  occur  if  due 
care  is  used,  the  law  raises  a  presumption  of  negligence;  but  this 
presumption  arises  from  the  nature  of  the  accident  and  the  attend- 
ing circumstances,  and  not  from  the  mere  fact  of  the  accident  itself. 


Digitized  by  LjOOQIC 


Od  '08.]     Barnes  v.  Danville  Street  Ry.  Co.  667 

6.  Same — when  giving  instructions  as  to  effect  of  happening  of 
accident  is  error.  Where  the  plaintiff  charges  the  defendant  with 
a  specific  act  of  negligence,  in  that  its  motorman  negligently  failed 
to  disconnect  a  car  from  the  power  and  negligently  allowed  it  to 
stand  in  that  condition  near  a  railroad  crossing,  and  offers  evi- 
dence tending  to  sustain  such  charge,  it  is  error  to  instruct  the 
jury  that  the  happening  of  an  accident  to  a  car,  and  proof  that  an 
injury  to  a  passenger  resulted  therefrom  and  that  llie  passenger 
was  in  the  exercise  of  due  care,  raises  a  presumption  that  the  car- 
rier has  been  negligent. 

7.  Evidence — when  proof  that  motorman  knew  the  power  was 
intermittent  is  competent.  Where  it  is  charged  that  a  motorman 
was  negligent  in  failing  to  fully  close  the  controller  when  the 
power  was  suddenly  shut  off  the  line  and  in  leaving  the  car  stand- 
ing in  that  condition  near  a  railroad  track,  proof  that  the  motor- 
man  knew  the  power  had  been  going  off  and  coming  on  all  day  is 
competent,  for  the  purpose  of  showing  that  the  power  had  been  in- 
termittent during  the  day  and  was  likely  to  come  on  again  suddenly. 

8.  Same — when  proof  of  earnings  or  wages  is  admissible.  In  a 
personal  injury  case,  proof  of  the  plaintiff's  wages  or  earnings 
prior  to  the  injury  is  admissible  where  general  damages,  only,  are 
claimed,  and  there  is  nothing  to  show  that  the  plaintiff  is  seeking 
to  recover  for  loss  of  profits  or  earnings  depending  upon  the  per- 
formance of  a  special  contract  or  engagement 

9.  Appeai^s  and  errors — when  alleged  error  will  not  be  consid- 
ered. Where  the  defendant  induces  the  court  to  erroneously  sus- 
tain an  objection  to  a  question  as  to  what  the  plaintiff  had  been 
earning  prior  to  his  injury,  and,  after  the  form  of  the  question  is 
changed  to  an  inquiry  into  the  reasonable  worth  of  such  services, 
makes  no  motion  to  exclude  the  answer,  which  was  irresponsive  in 
that  it  stated  what  plaintiff's  services  were  worth  to  his  employer, 
the  alleged  error  of  the  court  in  overruling  defendant's  objecticm 
to  the  second  question  will  not  be  considered. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Vermilion  county;  the  Hon.  M.  W.  Thompson,  Judge, 
presiding. 

H.  M.  Steely,  and  Louis  Clements,  for  appellant. 

Curtis  G.  Redden,  and  S.  M.  Clark,  for  appellee. 
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Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

On  October  3,  1906,  the  appellee  became  a  passenger  on 
a  street  car  of  appellant  on  Vermilion  street,  in  Danville, 
at  the  public  square,  and  rode  north  about  half  a  mile  to 
where  a  double  track  railroad  crossed  the  street  railway  at 
right  angles.  The  street  car  stopped  about  thirty  feet  south 
of  the  south  railroad  track  and  all  of  the  passengers  got 
off  except  ten  or  twelve.  The  conductor  went  ahead  upon 
the  railroad  crossing  to  see  if  the  way  was  clear,  and  find- 
ing it  clear  he  signaled  the  motorman  to  come  oa  The 
motorman  started  the  street  car  across  the  railroad  tracks, 
but  the  power  suddenly  went  off  the  trolley  wire  and  the 
street  car  stopped,  standing  over  the  tracks.  The  north 
track  was  used  for  west-bound  trains  and  the  south  track 
for  east-bound  trains.  There  was  a  locomotive  engine  on 
the  north  track,  a  short  distance  east  of  the  street  car, 
which  was  either  standing  or  moving  slowly  toward  it, 
waiting  for  the  signal  that  would  permit  it  to  cross  the 
street  car  track.  The  signal  consisted  of  a  horizontal  arm, 
which  would  be  dropped  down  to  give  the  engine  the  right 
of  way;  and  there  was  another  engine  near  by  on  the  other 
track,  either  standing  still  or  moving  slowly.  When  the 
street  car  stopped  on  the  tracks  the  motorman  threw  his 
controller  around  to  disconnect  from  the  power  but  failed 
to  entirely  close  it  by  three  notches.  This  was  done  in 
great  haste,  and  he  jumped  off  the  car  on  the  west  side, 
calling  for  help  to  assist  him  in  shoving  the  street  car  off 
the  railroad  tracks.  The  conductor,  who  was  on  the  east 
side  of  the  street  car,  between  the  two  tracks,  called  to  the 
passengers  to  get  off  the  car,  and  they  all  got  off  except 
the  appellee,  who  was  sitting  in  the  front  seat,  facing  north 
on  the  west  side,  reading  a  newspaper,  and  a  lady  who  was 
in  the  rear  seat  on  the  east  side.  The  car  was  an  open  siun- 
mer  car,  and  all  that  was  done  was  plainly  visible  to  every- 
body.   The  appellee  was  somewhat  hard  of  hearing  and  did 
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not  hear  the  niotorman  but  did  hear  the  conductor,  and  he 
saw  the  motorman  jump  off  hurriedly  and  saw  what  was 
being  done.  The  conductor,  motorman  and  passengers  who 
got  off  took  hold  of  the  street  car  and  shoved  it  back  to  the 
south,  off  the  railroad  track.  The  signal  was  then  given  for 
the  locomotive  to  cross  the  track  afid  it  started  up.  The 
appellee  sat  in  the  car  until  this  time,  when  he  got  up  and 
was  folding  his  newspaper,  with  the  intention,  as  he  says, 
of  getting  off  the  car,  and  stepped  to  the  other  side  of  the 
car,  when  the  power  suddenly  came  on  again  and  the  street 
car  started  forward  and  ran  in  front  of  the  approaching 
locomotive.  When  the  car  started  the  motorman  jumped 
for  the  car  to  get  on  and  get  to  his  levers,  and  was  climb- 
ing up  on  the  west  side  of  the  car  when  it  was  struck  by 
the  locomotive  and  turned  partly  around,  throwing  the  mo- 
torman against  the  curb-stone  on  the  west  side  of  the  street 
and  throwing  appellee  out  on  the  east  side  of  the  car.  The 
appellee  suffered  a  scalp  wound,  which  soon  healed,  and  a 
fracture  of  the  left  shoulder  blade,  which  united  in  a  short 
time.  He  was  disabled  for  about  ten  weeks,  when  he  re- 
sumed his  occupation.  He  brought  this  suit  in  the  circuit 
court  of  Vermilion  county  to  recover  damages  for  his  in- 
juries. 

The  negligence  charged  in  the  declaration  as  a  ground 
of  liability  was  that  the  motorman  negligently  failed  to  dis- 
connect the  street  car  from  the  power,  and  negligently  per- 
mitted the  car  to  stand  on  the  street  car  track,  near  the 
railroad  track  and  crossing,  without  being  disconnected 
from  the  power.  The  plea  was  the  gieneral  issue,  and  upon 
a  trial  there  was  a  verdict  finding  the  appellant  guilty  and 
assessing  the  damages  at  $3000.  The  court  overruled  a  mo- 
tion for  a  new  trial  and  entered  judgment  on  the  verdict, 
from  which  the  appellant  appealed  to  the  Appellate  Court 
for  the  Third  District.  The  Appellate  Court  affirmed  the 
judgment,  and  this  further  appeal  was  prosecuted. 
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There  was  no  material  conflict  in  the  evidence,  by  which 
the  facts  above  recited  were  proved,  and  it  is  argued  that 
the  court  erred  in  refusing  to  direct  a  verdict  of  not  guilty, 
for  the  reason  that  the  evidence  did  not  fairly  tend  to  prove 
that  the  plaintiff  was  in  the  exercise  of  due  care  to  avoid 
the  injury  nor  that  the  defendant  was  guilty  of  any  breach 
of  duty  toward  him.  Counsel  call  attention  to  the  testi- 
mony of  the  plaintiff  that  he  saw  the  car  stopped  on  the 
tracks  and  noticed  the  locomotive  engine  a  short  distance 
east,  either  standing  or  approaching  slowly,  and  also  some 
cars  on  the  south  track  to  the  east  and  another  engine  oh 
the  west  side;  that  he  saw  the  motorman  jump  off  in  a 
hurry  and  heard  the  conductor  call  for  the  passengers  to 
get  off  and  saw  them  get  off,  and  did  not  get  off  but  re- 
mained on  the  car  while  the  conductor,  motorman  and  other 
passengers  assisted  in  getting  the  car  off  the  tracks.  It  is 
true  that  the  plaintiff  was  not  bound  to  assist  in  moving  the 
car ;  but  that  fact  has  no  bearing  on  the  question  whether 
he  neglected  that  care  which  was  reasonably  to  be  expected 
from  an  ordinarily  prudent  person  in  the  same  condition  by 
remaining  upon  the  car  in  entire  unconcern  in  the  situation 
and  under  all  the  circumstances.  As  it  turned  out,  if  he 
had  remained  in  the  seat  until  the  collision  he  would  not 
have  been  injured.  All  the  evidence  was  to  be  considered 
by  the  jury,  but  under  the  evidence  the  question  whether  the 
plaintiff  was  in  the  exercise  of  ordinary  care  for  his  own 
safety  was  a  question  of  fact.  On  the  question  of  alleged 
negligence  of  the  defendant,  the  evidence  tended  to  prove 
that  an  emergency  existed  and  the  motorman  was  under 
considerable  excitement  when  the  car  stopped  in  a  place 
of  danger;  that  it  appeared  to  be  necessary  for  him  to  act 
with  great  promptness,  and  that  he  made  an  immediate  ef- 
fort to  shut  off  the  power  and  get  the  car  off  the  tracks, 
and  also  that  the  conductor  called  to  the  passengers  to  get 
off  the  car.  It  is  true  that  in  determining  whether  the  de- 
fendant was  in  the  exercise  of  the  highest  degree  of  care 
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for  the  safety  of  its  passengers  the  law  would  not  exact 
the  same  measure  of  prudent  judgment  from  its  employees 
when  compelled  to  act  in  a  sudden  emergency  as  it  would 
in  a  case  where  there  was  time  for  deliberation.  Persons 
who  have  to  act  in  a  sudden  emergency  are  not  to  be  judged 
in  the  light  of  after-events,  but  are  to  be  judged,  under  all 
the  circumstances  of  the  case,  by  the  standard  of  what  a 
prudent  person  would  have  been  likely  to  do  under  the  same 
circumstances.  Whether  the  failure  of  the  motorman  to 
turn  the  controller  so  as  to  completely  shut  oS  the  power 
before  he  jumped  from  the  car  was  negligence  was  a  ques- 
tion of  fact,  to  be  determined  from  all  the  circumstances 
and  in  view  of  the  evidence  tending  to  prove  that  he  was 
confronted  with  a  sudden  emergency  and  an  unexpected 
danger  which  required  prompt  and  immediate  action.  The 
questions  relating  to  care  of  the  plaintiff  and  negligence  of 
the  defendant  were  questions  of  fact  and  not  of  law,  and 
the  court  did  not  err  in  refusing  to  direct  a  verdict. 

It  is  next  contended  that  the  court  erred  in  rulings  on 
the  admission  of  evidence.  The  court  overruled  a  motion 
of  defendant  to  exclude  an  answer  of  the  motorman  that 
he  knew  the  power  that  day  was  going  on  and  off.  It  was 
not  charged  that  there  was  any  negligence  in  the  power  go- 
ing off  and  coming  on,  but  the  purpose  of  the  testimony 
was  to  show  that  the  power  had  been  intermittent  during 
the  day  and  was  likely  to  again  come  on  suddenly,  and  it 
was  competent  for  that  purpose. 

The  plaintiff  testified  that  he  was  a  traveling  salesman, 
and  was  asked  what  he  had  been  earning  prior  to  the  injury. 
The  defendant  objected  to  the  question  on  the  ground  that 
the  averment  of  the  declaration  related  to  general  damages 
and  not  special  damages,  and  the  court  sustained  the  objec- 
tion. The  plaintiff  was  then  asked  what  his  services  just 
prior  to  the  injury  were  fairly  and  reasonably  worth,  and 
the  court  overruled  an  objection  to  that  question.  He  an- 
swered that  his  services  were  worth  to  the  firm  he  was  rep- 
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resenting  $130  a  month  and  it  was  close  on  to  ten  weeks 
before  he  was  able  to  go  to  work.  The  answer  was  im- 
proper, since  the  question  was  not  what  plaintiff's  services 
were  worth  to  the  firm,  but  what  the  damage  was  to  him 
in  being  deprived  of  his  power  to  earn  money  while  he  was 
unable  to  work.  But  there  was  no  motion  to  exclude  the 
answer.  The  first  question  was  proper.  There  was  nothing 
to  show  that  the  plaintiff  was  seeking  to  recover  for  loss  of 
profits  or  earnings  depending  upon  the  performance  of  a 
special  contract  or  engagement,  and  the  proof  of  his  ordi- 
nary wages  or  earnings  was  admissible.  (Chicago  and  Erie 
Railroad  Co.  v.  Meech,  163  111.  305.)  The  defendant  in- 
duced the  court  to  make  an  erroneous  ruling,  and  when  the 
question  was  put  in  another  form  and  the  answer  was  not 
responsive,  the  defendant  failed  to  ask  the  court  to  exclude 
it,  for  which  reasons  the  alleged  error  will  not  be  considered. 

An  osteopath,  who  was  also  a  graduate  of  a  regular 
medical  college,  with  twenty-three  years*  experience,  was 
called  to  treat  the  plaintiff  about  November  15,  1906,  for 
the  injuries  which  he  had  suffered,  and  treated  him  by  the 
osteopathic  method  and  also  gave  him  some  medicine.  The 
osteopath  was  permitted  to  give  in  evidence  subjective 
symptoms  of  the  plaintiff  given  at  the  time  of  the  treat- 
ment, and  in  this  there  was  no  error. 

The  first  instruction  given  at  the  instance  of  the  plain- 
tiff was  as  follows : 

"The  court  instructs  the  jury  that  the  happening  of  an 
accident  to  the  car  and  proof  that  an  injury  to  a  passenger 
resulted  therefrom  during  the  course  of  his  transportation, 
and  proof  that  at  the  time  of  the  accident,  and  just  prior 
thereto,  the  passenger  was  himself  in  the  exercise  of  due 
care  and  caution  for  his  ovm  safety,  raises  a  presumption 
that  the  carrier  has  been  negligent.  The  burden  of  rebutting 
this  presumption  rests  upon  the  carrier." 

The  maxim  res  ipsa  loquitur  has  a  proper  and  legiti- 
mate application  in  actions  for  negligence,  including  an 
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action  against  a  carrier  of  passengers  for  an  injury  to  a 
passenger,  but  the  maxim  does  not  apply  upon  mere  proof 
that  an  accident  to  the  passenger  has  happened.  A  carrier 
of  passengers  is  not  an  insurer  of  their  safety,  and  there- 
fore liability  does  not  arise  from  the  mere  happening  of  an 
accident ;  but  the  carrier  is  held  to  the  exercise  of  the  high- 
est degree  of  care  consistent  with  the  mode  of  carriage  and 
the  practical  operation  of  the  business,  and  is  liable  for  an 
injury  resulting  from  such  want  of  care.  A  declaration 
merely  alleging  the  relation  of  carrier  and  passenger  and 
an  injury  would  not  state  a  cause  of  action,  but  the  plain- 
tiff must  allege  and  prove  a  breach  of  duty  in  the  failure 
to  exercise  the  care  demanded  by  the  law.  If  an  injury  to 
a  passenger  is  caused  by  apparatus  wholly  under  the  control 
of  the  carrier  and  furnished  and  applied  by  it,  or  by  some 
defect  in  machinery,  cars  or  track,  and  the  accident  is  of 
such  a  character  as  does  not  ordinarily  occur  if  due  care  is 
used,  the  law  comes  to  the  aid  of  the  plaintiff  and  raises  a 
presumption  of  negligence.  The  presumption  arises,  how- 
ever, from  the  nature  of  the  accident  and  the  circumstances 
and  not  from  the  mere  fact  of  the  accident  itself.  The 
rule  laid  down  in  the  instruction  that  the  mere  happening 
of  an  accident  to  a  car  and  the  resulting  injury  of  a  pas- 
senger, with  proof  that  the  passenger  was  in  the  exercise 
of  due  care,  raises  a  presumption  that  the  carrier  has  been 
negligent,  is  too  broad.  (5  Cyc.  628;  5  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 624.)  In  Chicago  City  Railway  Co.  v. 
Rood,  163  111.  477,  it  was  said  that  the  weight  of  authority 
is  in  favor  of  the  position  that  the  mere  happening  of  the 
accident,  together  with  the  exercise  of  ordinary  care  by  the 
plaintiff,  does  not,  alone,  raise  the  presumption  of  negli- 
gence on  the  part  of  the  carrier,  but  the  presumption  does 
arise  where  the  accident  is  shown  to  proceed  from  an  act 
of  such  a  character  that. when  due  care  is  taken  in  its  per- 
formance no  injury  ordinarily  results  from  it,  or  where  it 
is  caused  by  the  mismanagement  of  a  thing  over  which  the 
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carrier  has  either  control  or  for  the  management  or  con- 
struction of  which  it  is  responsible.  It  has  been  said  that 
several  of  the  courts  have  shown  a  tendency  to  unduly 
extend  the  doctrine,  under  the  lead  of  Judge  Thompson; 
(3  Elliott  on  Railroads,  sec.  1263,  note  4;)  but  Judge 
Thompson,  in  his  work  on  Negligence,  (vol,  6,  sec.  7636,) 
does  not  endorse  the  doctrine  of  this  instruction,  and  says 
that  the  rule  relates  simply  to  the  probative  force  of  evi- 
dence and  does  not  dispense  with  the  necessity  of  evidence 
of  the  defendant's  negligence.  He  regards  it  as  generally 
more  correct  to  say  that  there  are  cases  where  the  fact  that 
the  accident  happened  under  given  conditions  and  in  con- 
nection with  certain  circumstances  will  amount  to  evidence 
sufficient  to  charge  the  defendant.  The  maxim  was  prop- 
erly applied  in  West  Chicago  Street  Railroad  Co.  v.  Mar- 
tin, 154  111.  523,  where  it  was  said  that  on  the  trial  of  an 
action  against  a  railroad  company  by  a  passengier  for  an 
injury  received  through  a  collision  of  trains  a  prima  facie 
presumption  of  negligence  arises  against  the  carrier  com- 
pany ;  and  in  the  case  of  New  York,  Chicago  and  St.  Louis 
Railroad  Co.  v.  Blumenthal,  160  111.  40,  the  court,  after  de- 
tailing the  circumstances  of  an  injury  to  a  passenger,  stated, 
as  applicable  to  those  circumstances,  that  the  happening  of 
the  accident  raised  a  presumption  that  the  carrier  had  been 
negligent.  The  law  presumes  that  the  usual  and  ordinary 
thing  will  occur,  and  if  an  accident  is  shown  to  be  due  to 
an  agency  under  the  control  of  the  carrier  and  is  of  such 
a  nature  that  it  does  not  occur  where  due  care  has  been 
used,  it  is  reasonable  to  assume  that  it  is  chargeable  to 
some  wafif  of  care  in  the  carrier  or  some  of  its  agents  or 
servants.  The  rule  as  stated  in  Chicago  Union  Traction 
Co.  V.  Giese,  229  111.  260,  where  the  maxim  was  applied  to 
the  derailment  of  a  car,  requires  proof  of  facts  showing  that 
the  thing  which  caused  the  injury  is  under  the  management 
and  control  of  the  defendant,  and  that  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen  if  those 
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having  the  management  use  proper  care.  Negligence  is  not 
presumed  from  the  mere  happening  of  an  accident,  without 
proof  of  such  further  facts,  and  an  instruction,  to  state  the 
law  correctly,  must  include  such  facts.  If  the  cause  of  an 
injury  is  not  apparent  and  it  comes  within  the  rule  stated, 
the  accident,  with  the  other  facts,  affords  reasonable  evi- 
dence, in  the  absence  of  an  explanation  by  the  party  charged, 
that  it  arose  from  the  want  of  proper  care.  In  West  Chi- 
cago Street  Railroad  Co.  v.  Martin,  supra^  the  plaintiff  did 
not  proceed  upon  the  theory  of  presumptive  negligence,  but, 
like  the  plaintiff  in  this  case,  charged  in  his  declaration  spe- 
cific acts  of  negligence  and  introduced  evidence  tending  to 
prove  his  charges.  An  instruction  to  the  same  effect  as 
the  one  in  this  case  was  given,  and  it  was  held  that  in  view 
of  the  declaration  it  should  not  have  been  given.  In  that 
case  the  evidence  of  negligence  was  so  strong  that  the  judg- 
ment was  not  reversed  on  account  of  the  instruction,  but 
we  cannot  say  in  this  case  that  the  evidence  was  so  clear 
and  convincing  that  the  jury  could  not  have  found  differ- 
ently. The  plaintiff  charged  the  defendant  with  a  specific 
act  of  negligence,  in  that  the  motorman  negligently  failed 
to  disconnect  the  street  car  from  the  power  and  negligently 
permitted  the  car  to  stand  on  the  crossing  without  being 
disconnected,  and  he  offered  evidence  tending  to  prove  such 
specific  charge.  The  instruction  given  was  erroneous  as  a 
matter  of  law,  and  to  tell  the  jury  that  the  happening  of 
the  accident  raised  a  presumption  of  negligence  was  equiv- 
alent to  advising  them  that  the  act  of  the  motorman  was 
presumed  by  the  law  to  be  negligent.  It  was  a  question  of 
fact  whether  the  motorman,  under  all  the  circumstances, 
exercised  the  degree  of  care  required  by  the  law  for  the 
safety  of  the  plaintiff,  or  whether,  under  the  conditions 
which  confronted  him,  he  failed  to  exercise  such  care,  and 
the  instruction  practically  determined  that  question  in  fa- 
vor of  the  plaintiff.    The  doctrine  of  res  ipsa  loquitur  was 
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not  applicable  to  the  case,  and  it  was  error  to  give  the  in- 
struction. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
are,  reversed  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


Louis  Reinhardt,  Appellant,  vs.  The  Chicago  Junction 
Rah. WAY  Company,  Appellee. 

Opinion  Hied  June  j8,  ipo8 — Rehearing  denied  October  J/,  ipo8. 

1.  Appeai^s  and  errors — proviso  to  section  120  of  Practice  act, 
concerning  review  of  facts,  is  invalid.  The  proviso  to  section  120 
of  the  Practice  act  of  1907,  purporting  to  authorize  the  Supreme 
Court  to  review  the  facts  where  die  Appellate  Court  in  an  action  at 
law  reverses,  without  remanding,  because  it  finds  the  facts  different 
from  the  finding  of  the  trial  court,  and  in  cases  where  the  justices 
of  the  Appellate  Court  are  divided  in  opinion,  is  unconstitutional. 
{Hecker  v.  Illinois  Central  Railroad  Co.  231  111.  574,  and  Hackett 
y.  Chicago  City  Railway  Co.,  ante,  p.  116,  followed.) 

2.  Evidence — what  is  properly  refused  in  action  for  injury  at 
crossing.  In  an  action  for  injury  to  the  driver  of  a  police  patrol 
wagon  at  a  railroad  crossing,  where  there  is  a  controversy  as  to 
whether  the  crossing  was  a  public  or  a  private  one  and  whether 
the  plaintiff  was  a  mere  licensee,  proof  offered  by  the  plaintiff  to 
show  that  the  only  passable  street  for  several  blocks  was  blocked 
by  track  elevation,  that  a  viaduct  over  defendant's  tracks  was  im- 
passable at  the  time,  and  that  he  had  never  been  told  he  did  not 
have  an  absolute  right  to  use  the  crossing,  is  properly  excluded. 

Cartwright,  C.  J.,  and  Hand  and  Vickers,  JJ.,  dissenting. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  A.  C.  Barnes,  Judge,  pre- 
siding. 

James  C.  McShane,  for  appellant. 

Winston,  Payne,  Strawn  &  Shaw,  (Silas  H. 
Strawn,  and  John  D.  Black,  of  counsel,)  for  appellee. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

In  an  action  on  the  case  in  the  superior  court  of  Cook 
county  for  personal  injuries  appellant  recovered  against  ap- 
pellee a  judgment,  which  the  Branch  Appellate  Court  re- 
versed without  remanding,  with  a  finding  of  facts  that  the 
appellant  was  guilty  of  negligence  which  contributed  to  his 
injury.  The  judgment  of  the  Branch  Appellate  Court  re- 
cites that  one  of  the  judges  dissented  from  said  finding  of 
facts,  order  and  judgment,  and  it  is  therefore  claimed  that 
both  the  law  and  the  facts  stand  for  review  in  this  court 
under  section  120  of  the  Practice  act. 

Section  120  reads  as  follows:  "If  any  final  determina- 
tion of  any  cause  or  proceeding  whatever  except  in  chan- 
cery shall  be  made  by  the  Appellate  Court,  as  the  result 
wholly  or  in  part  of  the  finding  of  the  facts,  concerning 
the  matter  in  controversy,  different  from  the  finding  of  the 
court  from  which  such  cause  or  proceeding  was  brought  by 
appeal  or  writ  of  error,  it  shall  be  the  duty  of  such  Appel- 
late Court  to  recite  in  its  final  order,  judgment  or  decree, 
the  facts  as  found;  and  the  judgment  of  the  Appellate 
Court  shall  be  final  and  conclusive  as  to  all  matters  of  fact 
in  controversy  in  such  cause  or  proceeding:  Provided,  in 
actions  at  law  where  the  Appellate  Court  reverses  the  judg- 
ment of  the  trial  court  without  awarding  a  trial  de  novo, 
as  the  result  wholly  or  in  part  o.f  finding  the  facts  different 
from  the  finding  of  the  trial  court  and  in  cases  where  the 
justices  of  the  Appellate  Court  are  divided  in  opinion  on 
the  law  or  facts,  and  the  cause  is  taken  by  appeal  or  writ 
of  error  to  the  Supreme  Court,  then  the  provision  that  the 
judgment  of  the  Appellate*  Court  shall  be  final  as  to  the 
facts,  shall  not  apply,  and  both  the  facts  and  the  law  shall 
stand  for  review  in  the  Supreme  Court  as  in  the  Appellate 
Court." 

By  virtue  of  section  122  of  the  Practice  act  the  finding 
of  facts  by  the  Appellate  Court  is  final  and  conclusivie  in 
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all  cases  except  as  otherwise  provided  in  the  act,  and  it  is 
not  otherwise  provided  in  the  act  unless  it  is  in  section  120. 
This  section  deals  only  with  cases  in  which  the  judgment  of 
the  Appellate  Court  is  based  on  its  finding  the  facts  different 
from  the  finding  of  the  trial  court.  Such  cases  constitute 
the  whole  subject  matter  of  the  section,  and  it  declares  that 
in  all  such  cases  the  finding  of  facts  shall  be  final  and  con- 
clusive except  in  two  classes  of  cases  mentioned  in  the  pro- 
viso. These  are  actions  at  law  where  the  Appellate  Court 
reverses  the  judgment  of  the  trial  court  without  awarding 
a  trial  de  novo,  and  cases  (whether  actions  at  law  or  not) 
where  the  judges  of  the  Appellate  Court  are  divided  in 
opinion  on  the  law  or  the  facts.  In  Hecker  v.  Illinois  Cen- 
tral  Railroad  Co.  231  111,  574,  we  held  the  exception  of  the 
first  class  of  cases  from  the  rule  that  the  Appellate  Court's 
finding  of  facts  should  be  final  and  conclusive  was  tmcon- 
stitutional  because  it  was  discriminative  between  the  parties, 
allowing  a  review  of  the  facts  on  appeal  to  one  party  while 
denying  it  to  the  other.  The  same  objection  exists  to  the 
constitutionality  of  the  exception  of  the  second  class  of 
cases.  Those  cases  in  which  the  question  of  fact  is  open 
for  review  because  of  a  division  of  opinion  among  the 
judges  are  cases  excepted  out  of  the  class  with  which  the 
section  deals, — that  is,  cases  in  which  the  decision  of  the 
Appellate  Court  is  based  on  a  finding  of  facts  different 
from  the  trial  court.  In  such  case  the  appellee  may  have 
the  facts  reviewed  on  appeal,  but  his  opponent  could  not 
have  such  review  if  the  finding  of  the  Appellate  Court  had 
been  the  same  as  that  of  the  trial  court,  and  in  this  con- 
sists the  discrimination. 

It  is  argued,  however,  that  the  expression,  "cases  where 
the  justices  of  the  Appellate  Court  are  divided  in  opinion 
on  the  law  or  facts,"  is  not  limited  to  cases  in  which  the 
decision  of  the  Appellate  Court  is  based  on  a  finding  of 
facts  different  from  the  finding  of  the  trial  court,  but  ap- 
plies to  all  cases,  whether  of  reversal  or  affirmance,  and 
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whether  based  upon  the  same  or  a  different  finding  of  facts. 
In  the  case  of  Hackett  v.  Chicago  City  Railway  Co.  {ante, 
p.  1 1 6,)  we  have  held  that  the  proviso  to  section  120  is  lim- 
ited to  cases  mentioned  in  that  part  of  the  section  preceding 
the  proviso,  and  that,  in  accordance  with  the  reasoning  in 
Hecker  v.  Illinois  Central  Railroad  Co.  supra,  the  proviso 
is  violative  of  section  22  of  article  4  of  the  constitution  of 
the  State.  The  finding  of  facts  by  the  Branch  Appellate 
Court  is  therefore  conclusive  here. 

Cross-errors  were  assigned  in  the  Appellate  Court  on 
the  rejection  of  certain  evidence  offered  by  the  plaintiff,  and 
the  appellant  here  renews  and  insists  upon  these  assignments 
of  error.  Appellant  was  a  police  patrol-wagon  driver,  and 
his  injuries  were  caused  by  a  collision  between  the  patrol 
wagon  which  he  was  driving  and  a  railroad  train  at  the 
crossing  of  the  defendant's  railroad  and  Exchange  avenue, 
within  the  Union  Stock  Yards,  in  the  city  of  Chicago. 
There  was  controversy  at  the  trial  as  to  whether  this  cross- 
ing was  a  crossing  which  the  public  had  a  right  to  use  or 
was  private,  and  whether  the  plaintiff  was  lawfully  using 
the  crossing  or  was  there  as  a  mere  licensee,  to  whom  the 
railroad  company  owed  no  duty.  The  appellant  proved  that 
the  patrol  wagon  had  been  called  to  a  point  some  distance 
east  of  the  stock  yards  to  remove  an  injured  man,  who  lived 
south  of  Forty-seventh  street  and  west  of  the  stock  yards, 
and  that  the  appellant  was  directed  by  his  superior  officer 
who  had  charge  of  the  patrol  wagon  to  drive  west  over 
Exchange  avenue,  which  would  lead  him  over  the  crossing 
where  he  was  injured.  The  appellant  offered  to  show  that 
Forty-seventh  street  was  blocked  at  the  time  by  track  ele- 
vation, and  that  there  was  no  other  street  passable  that  the 
appellant  could  have  used  between  Thirty-fifth  street  on  the 
north  and  Fifty-first  street  on  the  south.  He  also  offered 
to  show  that  a  viaduct  extending  over  the  tracks  in  question 
was  impassable  on  the  night  of  the  injury.  He  also  offered 
to  show  that  he  had  never  been  told  that  he  had  not  an 
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absolute  right  to  go  over  the  crossing.     None  of  these 
things  were  material.    They  could  not  aflfect  the  question 
whether  appellant  was  rightfully  at  the  crossing,  or  whether 
he  exercised  due  care,  or  whether  appellee  was  negligent. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed, 

Cartwright,  C.  J.,  and  Hand  and  Vickers,  JJ.,  dis- 
senting, for  the  reasons  stated  in  the  dissenting  opinions  in 
Hackett  V.  Chicago  City  Railway  Co.  {ante,  p.  ii6.) 


Laban  Hayward,  Admr.,  Appellant,  vs.  S.  S.  Sencen- 
baugh, Appellee. 

Opinion  filed  October  26,  ipo8, 

1.  Appeals  and  errors — a  statute  granting  appeal  must  confer 
same  rights  and  impose  same  burdens  on  both  parties,  A  statute 
granting  an  appeal  to  the  Supreme  Court  must  confer  upon  each 
party  to  the  litigation  the  same  rights  and  subject  each  to  the  same 
burdens,  otherwise  the  statute  is  special  legislation  and  invalid. 

2.  CoNSTiTUTiONAi.  LAW — lost  clause  of  section  iiq  of  Practice 
act  of  igo7  is  invalid.  The  last  clause  of  section  119  of  the  Prac- 
tice act  of  1907,  (Laws  of  1907,  p.  468,)  permitting  an  appeal  to 
the  Supreme  Court  from  a  judgment  of  the  Appellate  Court  re- 
versing and  remanding  if  the  party  appealing  shall  stipulate  that 
final  judgment  may  be  entered  against  him  in  the  Supreme  Court 
if  such  appeal  is  not  prosecuted  with  effect,  is  unconstitutional. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kane  county;  the  Hon.  L.  C.  Ruth,  Judge,  presiding. 

John  M.  Raymond,  and  John  K.  Newhai.1,,  for  ap- 
pellant. 

S.  N.  Hoover,  and  Johit  A,  Ry33Ei<i*,  for  appellee. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

•  This  was  an  action  of  assumpsit  commenced  in  the  cir- 
cuit court  of  Kane  county  by  Laban  Hajrward,  as  admin- 
istrator of  the  estate  of  William  B.  Russell,  deceased, 
against  S.  S.  Sencenbaugh,  to  enforce  against  Sencenbaugh 
his  stock  liability  as  a  stockholder  in  the  Aurora  Mining 
Company,  a  corporation  organized  under  the  laws  of  the 
State  of  Kansas,  in  payment  of  certain  of  the  bonds  of 
said  corporation  held  by  Hayward  as  the  administrator  of 
Russell.  A  jury  was  waived,  and  upon  a  trial  the  court 
rendered  judgment  in  favor  of  Hayward,  as  administrator, 
against  Sencenbaugh,  for  $1610.30,  which  judgment,  upon 
the  appeal  of  Sencenbaugh  to  the  Appellate  Court  for  the 
Second  District,  was  reversed  and  the  cause  remanded, 
whereupon  Hayward,  as  the  administrator  of  said  Russell, 
prayed  an  appeal  to  this  court,  and  filed  a  stipulation  in 
the  Appellate  Court  that  final  judgment  might  be  entered 
against  him  in  this  court  if  his  appeal  was  not  prosecuted 
with  effect,  and  an  appeal  was  thereupon  allowed  and  per- 
fected by  him  by  filing  bond  and  a  transcript  of  the  record 
in  this  court.  A  motion  has  been  made  in  this  court  to  dis- 
miss the  appeal  on  the  ground  that  the  clause  of  section  1 19 
of  the  Practice  act  of  1907,  (Laws  of  1907,  p.  467,)  under 
which  the  appeal  was  taken,  which  reads  as  follows :  "And 
appeals  shall  also  be  allowed  from  the  judgment  of  the  Ap- 
pellate Court  to  the  Supreme  Court,  in  all  cases  where  such 
judgment  of  the  Appellate  Court  is  that  the  judgment  of 
the  trial  court  be  reversed  and  the  case  remanded  for  »  new 
trial,  if  the  party  so  appealing  will  stipulate  in  writing,  at 
the  time  of  praying  the  appeal,  that  final  judgment  in  the 
case  may  be  entered  in  the  Supreme  Court  against  him  if 
such  appeal  is  not  prosecuted  with  effect,"  is  unconstitu- 
tional and  void. 

The  law  in  this  State  prior  to  the  passage  of  the  Prac- 
tice act  of  1907  was,  that  an  appeal  from  a  judgment  of 
the  Appellate  Court  reversing  a  judgment  and  remanding 
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the  cause  for  a  new  trial  would  not  lie  to  this  court,  as  such 
order  of  the  Appellate  Court  was  not  a  final  judgment,  and 
an  appeal  to  this  court  would  only  lie  from  a  final  judg- 
ment of  the  Appellate  Court.  (Buck  v.  County  of  HatnU" 
ton,  99  111.  507;  Callahan  &  Son  v.  Ball,  197  id.  318; 
Partridge  v.  Stevens,  187  id.  383.)  The  effect  of  the  clause 
of  the  section  of  the  Practice  act  above  quoted,  if  valid, 
is  to  permit  the  defeated  party  in  the  Appellate  Court,  by 
stipulating  that  final  judgment  may  be  rendered  against 
him  by  this  court  where  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial,  to  appeal  to  this  court  from 
a  judgment  of  the  Appellate  Court  which  is  not  final,  on 
the  condition  that  if  he  is  defeated  in  this  court  the  case 
shall  end  in  this  court  and  judgment  shall  there  be  entered 
against  him,  while  if  the  holding  of  this  court  is  in  his 
favor  it  is  powerless  to  render  final  judgment  in  this  court 
against  his  adversary,  and  this  court  would  under  those  cir- 
cumstances be  required  to  reverse  the  judgment  of  the  Ap- 
pellate Court  and  remand  the  cause  to  the  trial  court  or 
to  affirm  the  judgment  of  the  trial  court,  the  effect  of  which 
is  that  this  court  is  given  power  to  render  final  judgment 
in  that  state  of  case  against  one  party  but  not  against  the 
other.  It  would  therefore  seem  clear  that  the  parties  liti- 
gant in  this  court  would  not  stand  upon  an  equal  footing, — 
that  is,  that  this  court  would  have  power  to  render  final 
judgment  against  one  party,  while  under  the  same  cir- 
cumstances it  would  be  powerless  to  render  final  judgment 
against  the  other  party.  Each  party  to  litigation  must  have 
conferred  upon  him  by  a  statute  granting  ai^  appeal  to  this 
court  the  same  rights  and  be  subject  to  the  same  burdens, 
otherwise  the  statute  which  confers  the  right  or  imposes 
the  burdens  is  special  legislation  and  obnoxious  to  the  con- 
stitution. Jones  V.  Chicago,  Rock  Island  and  PacHic  Rail- 
way Co.  231  111.  302;  Hecker  v.  Illinois  Central  Railroad 
Co,  231  id.  574;  Green  v.  Red  Cross  Medical  Service  Co. 
232  id.  616;  Zolnowski  v.  Illinois  Steel  Ca.  233  id.  299. 
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Furthermore,  it  is  shown  by  this  record  that  both  Rus- 
sell and  Sencenbaugh  were  stockholders  and  bondholders  in 
the  Aurora  Mining  Company,  and  that  the  trial  court  only 
rendered  judgment  against  Sencenbaugh  for  the  amount 
due  upon  his  stock  liability  after  allowing  him  a  set-off 
from  such  liability  of  the  amount  of  bonds  he  held  against 
said  corporation,  and  only  allowed  Hayward,  as  adminis- 
trator, the  amount  due  upon  the  bonds  held  by  him  after 
deducting  from  the  amount  of  the  bonds  the  amount  of  the 
stock  liability  of  Russell.  If,  therefore,  this  court  should 
attempt  to  dispose  of  the»case  in  this  court  under  the  stip- 
ulation filed  in  the  Appellate  Court,  it  would  necessarily 
have  to  consider  and  deal  with  the  facts,  which  would,  un- 
der the  doctrine  annoimced  in  Patterson  v.  Warfield,  233 
IlL  147,  be  an  infringement  upon  the  right  of  the  trial  by 
jury,  which  infringement  is  not  authorized  by  the  constitu- 
tion ;  and  the  fact  that  the  f)arties  agreed  in  the  trial  court 
to  waive  a  jury  would  not  authorize  one  party,  by  stipula- 
tion, to  confer  upon  this  court  the  power  to  pass  upon  the 
facts  and  thereby  bind  the  other  party,  who  had  not  agreed 
to  such  stipulation,  in  a  case  which  the  Appellate  Court 
had  reversed  and  remanded  for  a  new  trial.  If  the  statute 
provided  the  stipulation  should  be  signed  by  both  parties 
a  different  question  would  be  presented  for  the  considera- 
tion of  the  court.  Wells  &  French  Co.  v.  Kapaczynski; 
218  111.  149. 

We  therefore  conclude  that  said  clause  of  section  119 
of  the  Practice  act  is  unconstitutional  and  that  this  court 
is  without  jurisdiction  to  entertain  this  appeal. 

Appeal  dismissed. 
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Jennie  Louise  Larson,  Defendant  in  Error,  vs.  Jacob 
Gu>s  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  October  26,  ipo8. 

1.  ^yiDti^ct— uncontradicted  testimony  of  unimpeached  witness 
cannot  he  rejected.  Testimony  of  an  unimpeached  witness  which 
is  npt  in  itself  inherently  improbable  or  false,  and  which  is  not 
contradicted  either  by  the  positive  testimony  or  circumstances,  in- 
trinsic or  extrinsic,  cannot  be  rejected  even  by  a  jury. 

2.  Masters  in  chancery — a  master's  findings  are  only  prima 
facie  correct.  Findings  of  a  master  ia  chancery  upon  questions  of 
fact  are  only  prima  facie  correct,  and  do  not  have  the  same  force 
as  a  verdict  of  a  jury  in  a  case  where  the  parties  have  the  right 
to  have  the  issues  of  fact  submitted  to  a  jury. 

3.  C1.0UD  ON  TiTi*E — effect  where  defendant  is  not  the  owner  of 
the  tax  certificate  sought  to  be  canceled.  If  the  defendant  is  not 
the  owner  of  the  certificate  of  purchase  sought  to  be  canceled  as 
a  cloud  upon  the  complainant's  title  he  may  disclaim,  and  his  dis- 
claimer will  affect  the  question  of  costs;  but  if  he  does  not  dis- 
claim and  the  evidence  shows  that  another  person  who  is  not  a 
party  to  the  suit  is  the  owner,  the  court  should  require  such  person 
to  be  brought  into  court  before  proceeding  to  a  final  decree. 

4.  Parties — Uick  of  necessary  parties  may  be  taken  advantage 
of  on  appeal  or  error.  Where  the  rights  of  persons  not  before  the 
court  are  so  intimately  connected  with  the  subject  matter  of  the 
controversy  that  a  final  decree  cannot  be  made  without  materially 
affecting  their  rights  and  interests,  the  objection  that  there  is  a 
lack  of  proper  parties  may  be  made  at  the  hearing  or  in  a  court  of 
review  on  appeal  or  error. 

5.  Tax  titles — endorsement  and  delivery  of  certificate  of  pur- 
chase amount  to  an  assignment.  Under  section  207  of  the  Reve- 
nue act  the  holder's  endorsement  of  his  name  on  the  back  of  a 
certificate  of  purchase,  coupled  with  delivery,  is  operative  to  effect 
a  transfer  of  all  right  and  title  of  such  holder,  and  the  endorsement 
authorizes  the  transferee  to  write  above  it  a  formal  assignment 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — ^heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Wili^ard  M. 
McEwEN,  Judge,  presiding. 
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John  R.  O'Connor,  for  plaintiff  in  error  Jacob  Glos. 

David  G  Robertson,  for  defendant  in  error. 

Mr.  Chief  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

Jennie  Louise  Larson,  defendant  in  error,  filed  her  bill 
in  the  superior  court  of  Cook  county  against  Jacob  Glos 
and  the  county  clerk  of  said  county,  plaintiffs  in  error, 
praying  that  a  certificate  of  a  sale  for  taxes  of  lot  14,  in 
block  9,  in  the  original  subdivision  of  Irving  Park,  in  said 
county,  issued  to  said  Jacob  Glos,  should  be  canceled  as  a 
cloud  upon  her  title  to  said  lot;  that  Glos  be  restrained 
from  applying  to  the  county  clerk  for  a  tax  deed  and  that 
the  county  clerk  be  enjoined  from  issuing  a  deed  on  said 
certificate.  Glos  answered,  denying  every  material  allega- 
tion of  the  bill,  alleging  ownership  of  the  lot  in  himself, 
and  praying  that  if  his  title  should  be  found  invalid  he 
should  be  reimbursed  therefor.  A  replication  being  filed, 
the  issues  were  referred  to  a  master  in  chancery,  and  on 
the  hearing  before  the  master  the  complainant  offered  evi- 
dence tending  to  prove  that  she  was  the  owner  and  in  pos- 
session of  the  lot  and  that  no  notice  when  the  period  of 
redemption  would  expire  had  been  served,  as  required  by 
law.  August  A.  Timke  appeared  before  the  master  as  a 
witness  for  the  defendant  Glos  and  produced  the  tax  sale 
certificate,  endorsed  in  blank  "J^^^b  Glos,"  and  testified  that 
he  was  the  owner  of  the  certificate;  that  he  purchased  it 
and  other  certificates  from  Glos  about  December  i,  1905, — 
nearly  two  months  before  the  bill  was  filed, — and  paid  for 
it  and  the  other  certificates;  that  he  had  worked  for  Glos, 
off  and  on,  for  about  fourteen  years,  but  not  all  the  time; 
that  during  that  time  he  had  also  been  engaged  in  buying 
at  tax  sales  for  himself  and  Glos  and  other  clients;  that 
th^  certificate  was  delivered  to  him  at  the  time  he  purchased 
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it  and  that  he  had  had  possession  of  it  from  that  time,  and 
had  kept  it  either  in  his  box  at  home,  or  in  his  pocket,  or 
in  his  private  box  in  the  vault  in  the  office  of  Glos.  The 
master  found  and  reported  to  the  court  that  Glos  was  at 
the  time  of  filing  the  bill,  and  then  was,  the  owner  and 
holder  of  the  certificate  of  sale,  and  he  recommended  a  de- 
cree canceling  the  certificate  upon  payment  of  the  amount 
of  the  sale,  with  subsequent  taxes  and  interest,  and  en- 
joining the  issuing  of  a  tax  deed.  The  chancellor  heard  the 
cause  on  exceptions  to  the  report,  overruled  the  exceptions 
and  entered  a  decree  finding  the  certificate  a  cloud  upon  the 
title  of  complainant  and  finding  that  Glos  was  the  owner 
and  holder  of  the  certificate.  A  perpetual  injunction  was 
awarded  as  prayed  for,  the  certificate  was  canceled,  and  it 
was  decreed  that  Glos  should  pay  the  fees  of  the  master, 
amounting  to  $41.55,  which  had  accrued  after  a  tender  of 
$14,  made  in  open  court,  to  reimburse  Glos  for  the  amount 
of  the  sale  and  subsequent  taxes  and  interest.  The  Branch 
Appellate  Court  for  the  First  District  affirmed  the  decree. 

Counsel  for  the  defendant  in  error  recogfnizes  the  estab- 
lished rule  stated  in  Hopkins  v.  Roseclare  Lead  Co.  72  111. 
373,  and  other  cases,  that  a  court  of  equity  can  make  no  de- 
cree which  so  involves  the  interest  of  a  person  not  a  party 
to  the  suit  that  complete  justice  between  the  parties  cannot 
be  done  without  affecting  his  rights,  and  that  where  the 
execution  of  a  decree  would  materially  affect  the  rights  of 
such  a  party  the  decree  must  be  reversed,  but  he  is  of  the 
opinion  that  the  decree  in  this  case  may  be  sustained  upon 
two  grounds :  First,  that  the  master  disregarded  the  testi- 
mony of  August  A.  Timke  as  unworthy  of  belief,  and  was 
justified  in  doing  so ;  and  second,  because  the  endorsement 
and  delivery  of  the  certificate  by  Glos  did  not  operate  as 
an  assignment  of  the  same  to  Timke. 

To  sustain  the  first  proposition  counsel  cites  some  early 
decisions  of  an  Appellate  Court,  to  the  effect  that  the  find- 
ing of  a  master  on  a  question  of  fact  is  entitled  to  the  same 
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consideration  and  weight  as  the  verdict  of  a  jury  in  a  com- 
mon law  action,  and  that  every  presumption  which  exists 
in  favor  of  a  verdict  of  a  jury  is  to  be  indulged  in  favor  of 
such  a  report.  Even  if  that  were  the  rule,  there  is  nothing 
in  this  record  which  would  justify  a  jury  in  discrediting  and 
rejecting  the  testimony  of  Timke.  It  is  true  that  a  court 
or  jury  is  not  bound  to  believe  a  witness  when,  from  all  the 
other  evidence  or  from  the  inherent  improbability  or  con- 
tradictions in  the  testimony,  the  court  or  jury  is  satisfied' 
of  its  falsity;  (Podolski  v.  Stone,  i86  111.  540;)  but  a  jury 
cannot  willfully  or  from  mere  caprice  disregard  the  testi- 
mony of  an  unimpeached  witness.  (Chicago  and  Alton 
Railroad  Co.  v.  Gretzner,  46  111.  75.)  Where  the  testi- 
mony of  a  witness  is  uncontradicted,  either  by  positive  tes- 
timony or  by  circumstances,  either  intrinsic  or  extrinsic, 
and  the  witness  is  not  impeached,  the  testimony  cannot  be 
rejected  even  by  a  jury.  The  witness  in  this  case  was  not 
contradicted  or  impeached,  and  the  facts  testified  to  were 
not  improbable  in  themselves  or  in  connection  with  any 
circumstances  in  the  case.  The  rule  stated  by  counsel  as 
to  the  weight  to  be  given  to  the  finding  of  a  master,-  how- 
ever, is  not  correct,  although  it  is  conceded  to  be  so  by 
counsel  for  plaintiff  in  error  Glos,  who  admits  that  the  re- 
port of  a  master  upon  the  facts  is  as  conclusive  as  the 
verdict  of  a  jury.  Perhaps  counsel  for  both  parties  were 
misled  by  the  decisions  above  referred  to  and  overlooked  • 
the  law  as  determined  by  this  court.  Even  the  verdict  of  a 
jury  in  a  chancery  case,  where  the  issue  is  not  required  by 
the  constitution  or  a  statute  to  be  submitted  to  a  jury,  is  ad- 
visory, only,  although  the  chancellor  supervises  the  trial  and 
the  verdict  is  based  only  upon  legal  and  competent  evidence 
admitted  by  him  and  is  found  under  instructions  from  him. 
The  purpose  of  such  a  verdict  is  to  inform  tfte  conscience 
of  the  chancellor,  who  is  the  sole  judge  of  the  evidence  and 
is  in  no  manner  bound  by  the  verdict,  but  may  either  ac- 
cept or  reject  it,  as  he  believes  justice  requires.     {Bigger- 
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staff  V.  Biggerstaff,  i8o  III.  407.)  A  master  has  some  ad- 
vantage in  being  able  to  see  and  hear  the  witnesses,  where 
he,  in  fact,  does  so;  but  he  may  have  considered  incompe- 
tent evidence  or  failed  to  consider  competent  evidence,  and, 
in  any  event,  his  findings  are  only  prima  facie  correct.  It 
is  only  where  the  court  has  heard  the  evidence  and  decided 
the  case  that  we  have  refused  to  disturb  the  finding  unless 
it  was  clearly  and  manifestly  against  the  weight  of  the  evi- 
dence. This  court  has  never  adopted  the  rule  that  a  mas- 
ter's report  is  to  be  given  the  same  effect  as  the  verdict 
of  a  jury  in  a  case  where  the  parties  have  a  right  to  have 
issues  of  fact  determined  by  jury.  Fairbury  Agricultural 
Board  v.  Holly,  169  III.  9;  Ennesser  v.  Hudek,  id.  494. 

Counsel  for  defendant  in  error  says  that  if  Glos  did  not 
own  the  certificate  he  ought  to  have  disclaimed.  He  might 
have  done  so,  and  the  question  of  costs  would  have  been 
affected  by  such  disclaimer;  but  when  it  appeared,  from 
the  evidence,  that  a  necessary  party  had  been  omitted,  it 
was  the  duty  of  the  court  to  require  the  complainant  to 
bring  that  party  in  before  proceeding  to  a  final  decree. 
Where  the  rights  of  parties  not  before  the  court  are  so 
intimately  connected  with  the  subject  matter  of  the  contro- 
versy that  a  final  decree  cannot  be  made  without  materially 
affecting  their  rights  and  interests,  the  objection  that  there 
is  a  lack  of  proper  parties  may  be  taken  at  a  hearing  or 
in  a  court  of  review  on  appeal  or  error.  Knopf  v.  Chicago 
Real  Estate  Board,  173  III.  196. 

The  second  ground  upon  which  it  is  said  the  decree  may 
be  affirmed  is,  that  the  endorsement  and  delivery  of  the 
certificate,  and  payment  therefor,  did  not  amount  to  an  as- 
signment to  Timke.  In  the  absence  of  a  statute  a  mere 
endorsement  upon  an  instrument  not  negotiable  is  not  suf- 
ficient to  operate  as  an  assignment  of  the  instrument ;  {Chi- 
cago Trust  and  Savings  Bank  v.  Title  and  Trust  Co.  190 
111.  404;)  but  section  207  of  the  Revenue  act  (Kurd's  Stat. 
1905,  p.  1677,)   provides  that  the  certificate  of  purchase 


Digitized  by  LjOOQIC 


Od  '08.]  Yarber  v.  Chicago  and  Alton  Rr.  Co.        589 

shall  be  assignable  by  endorsement,  and  that  an  assignment 
thereof  shall  vest  in  the  assignee  or  his  legal  representa- 
tives all  the  right  and  title  of  the  original  purchaser.  An 
endorsement  consists  in  writing  the  name  of  the  holder  on 
the  back  of  the  certificate,  and  such  an  endorsement,  com- 
pleted by  delivery,  is,  under  the  statute,  operative  to  effect 
a  transfer  of  all  the  right  and  title  of  the  original  purchaser. 
The  endorsement  by  Glos  authorized  Timke  to  write  above 
it  a  formal  assignment,  if  that  had  been  necessary.  (Illi- 
nois Conference  v.  Plagge,  177  111.  431.)  The  evidence 
showed  that  the  real  owner  of  the  certificate  was  not  a 
party  to  the  suit,  and  it  follows  that  the  decree  of  the  su- 
perior court,  and  the  judgment  of  the  Appellate  Court  af- 
firming the  same,  must  be  reversed. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  superior  court  are  reversed  and  the  cause  is  remanded 
to  the  superior  court.  j^^^^^^^  ^^^  remanded. 


Samuei.  Yarber,  Appellee,  vs.  The  Chicago  and  Alton 
Railway  Company,  Appellant. 

Opinion  filed  October  26,  ipo8, 

1.  Evidence — when  opinion  evidence  is  not  admissible.  The 
opinions  of  expert  witnesses  as  to  whether  the  method  employed 
by  a  railroad  foreman  in  raising  the  body  of  a  box-car  was  reason- 
ably safe  cannot  be  received  as  evidence,  where  all  the  facts  upon 
which  such  opinions  are  founded  can  be  ascertained  and  made  in- 
telligible to  the  jury. 

2.  Master  and  servant — master  should  use  reasonable  care  to 
see  that  a  servant  is  not  unnecessarily  exposed  to  danger.  While 
the  requirement  that  the  master  must  use  reasonable  care  to  fur- 
nish his  servant  a  safe  place  in  which  to  work  must,  where  the 
work  is  necessarily  attended  with  some  danger,  be  considered  in 
connection  with  that  fact,  yet  it  is  the  master's  duty  to  use  reason- 
able care  to  see  the  servant  is  not  unnecessarily  exposed  to  danger. 

3.  Same — when  a  servant  does  not  assume  risk  of  obedience  to 
an  order.  A  servant  does  not  assume  the  risk  of  obedience  to  an 
order  which  exposes  him  to  unusual  or  unnecessary  danger,  unless 
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the  danger  is  so  imminent  that  a  man  of  ordinary  prudence  would 
not  have  incurred  it.  (Swiercz  v.  Illinois  Steel  Co.  231  111.  456, 
explained.) 

4.  Same — master  is  liable  though  an  accident  concurs  with  his 
negligence.  A  master  is  liable  for  an  injury  to  his  servant  caused 
by  the  master's  negligence  concurring  with  an  accident  or  the  neg- 
ligence of  a  fellow-servant  of  the  injured  person,  without  which 
the  injury  would  not  have  occurred. 

5.  Same — when  a  foreman's  representation  of  safety  is  too  re- 
mote. A  representation  by  a  foreman  that  a  box-car  is  in  safe  con- 
dition to  be  moved  is  too  remote  to  be  relied  upon  by  a  servant  as 
an  order  exposing  him  to  a  danger  arising  after  the  car  has  been 
moved  to  its  new  location  and  is  standing  upon  jacks,  ready  to  re- 
ceive the  blocking. 

6.  Appeals  and  errors — when  motion  for  new  trial  is  neces- 
sary. In  a  jury  trial,  if  it  is  desired  to  save  for  review  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  sustain  the  verdict,  the 
losing  party  must  make  a  motion  for  a  new  trial,  and,  upcm  its 
being  overruled,  except  to  such  ruling,  and  include  sudh  motion, 
the  order  overruling  the  same  and  his  exception  thereto,  together 
with  the  evidence,  in  the  bill  of  exceptions. 

7.  Same — statute  requiring  reasons  for  motion  for  new  trial  to 
be  in  writing  is  not  mandatory.  The  provision  of  the  Practice  act 
directing  a  party  moving  for  a  new  trial  to  file  the  points  in  writ- 
ing, particularly  specifying  the  grounds  of  his  motion,  is  directory 
and  not  mandatory,  although  the  party  making  the  motion  may 
be  required  by  the  court  or  the  opposite  party  to  specify  the  points 
in  writing. 

8.  Same — rule  relating  to  motions  for  new  trial  If  a  motion 
for  new  trial  is  made  without  specifying  the  grounds  therefor  in 
writing,  and  no  requirement  is  made  that  such  grounds  shall  be 
specified,  the  party  making  the  motion  may  avail  himself  of  anv 
cause  for  new  trial  which  may  appear  in  the  record;  but  if  the 
grounds  of  the  motion  are  specified  in  writing,  all  grounds  for 
new  trial  not  set  forth  in  such  written  grounds  are  waived. 

9.  Same — what  may  be  reviewed  zvithout  any  motion  for  new 
trial.  Decisions  of  the  court,  made  in  the  progress  of  a  trial,  upon 
instructions,  objections  to  evidence  or  other  matters  of  law  aris- 
ing in  the  cause,  if  the  exceptions  thereto  have  been  properly  pre- 
served by  the  bill  of  exceptions,  may  be  assigned  for  error  and 
reviewed  by  an  appellate  tribunal  without  any  motion  for  new  trial 
having  been  made,  and  they  are  not  waived  by  the  making  of  a 
motion  for  new  trial  without  specifying  the  grounds  of  the  motion. 

10.  Same— w/«z*  ruUngs  are  retnewable  without  an  exception 
to  overruling  of  motion  for  new  triol.    Rulings  on  the  admission 


Digitized  by  LjOOQIC 


OcL  '08.]  Yarber  V,  Chicago  and  Alton  Ry.  Co.        591 

of  evidence  and  the  giving  of  instructions,  to  which  exceptions 
have  been  properly  taken  and  preserved  by  the  bill  of  exceptions, 
may  be  reviewed  on  appeal  even  though  no  exception  was  taken 
to  the  order  overruling  the  motion  for  new  trial,  which  specified  as 
grounds  therefor,  among  others,  the  admission  of  improper  evidence 
and  the  giving  of  improper  instructions.  (Contrary  expressions 
in  Railroad  Co,  v.  Cauley,  148  111.  490,  Railroad  Co,  v.  Johnson, 
191  id.  594,  Railroad  Co,  v.  Haselwood,  194  id.  69,  Railroad  Co,  v. 
Schmitz,  211  id.  446,  and  CaU  v.  People,  201  id.  499,  overruled.) 

Carter,  J.,  specially  concurring. 

Appeai<  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  C.  D.  Myers,  Judge,  pre- 
siding. 

Bracken,  Young  &  Peirce,  (F.  S.  Winston,  of  coun- 
sel,) for  appellant. 

Livingston  &  Bach,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  brought  by  appellee, 
against  appellant,  to  recover  damages  for  personal  injuries. 
Judgment  against  appellant  has  been  affirmed  by  the  Appel- 
late Court,  and  a  further  appeal  is  prosecuted  to  this  court. 

The  gist  of  the  various  counts  of  the  declaration  is,  that 
appellant  failed  to  furnish  appellee  a  safe  place  in  which  to 
work,  and  that  the  foreman,  who  was  a  vice-principal,  or- 
dered him  into  a  dangerous  place. 

Appellee  was  engaged  as  one  of  a  gang  consisting  of 
seven  men,  including  Napoleon  Fielder,  thfe  foreman,  in  re- 
moving two  box-cars  a  distance  of  about  forty  feet  north 
from  their  position  near  the  freight  depot,  in  Bloomington. 
The  length  of  the  cars  was  east  and  west,  and  one  stood 
north  of  the  other.  They  rested  upon  posts,  the  trucks  hav- 
ing been  removed,  and  were  used  by  appellant's  telegraph 
department  for  storing  wire  and  other  material.  Cribbing 
was  built  of  cross-ties  nearly  to  the  bottom  of  the  cars, 
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which  were  then  raised  by  jacks  and  railroad  iron  was 
placed  upon  the  cribbing  for  a  run-way.  Upon  this  run- 
way rollers  were  placed,  and  the  cars  were  then  lowered 
until  they  rested  upon  heavy  planking  placed  upon  the  roll- 
ers. The  cars  were  then  pulled  to  the  places  intended  for 
them  by  blocks  and  tackle.  The  north  car  was  moved  and 
placed  in  its  new  position.  The  second  car  was  then  moved 
to  its  new  position  parallel  with  and  near  to  the  other  car. 
The  car  was  an  old  one,  and  there  was  evidence  tending  to 
show  that  some  of  its  joints  were  loose  and  decayed.  The 
weight  of  the  load  in  the  car  was  variously  estimated  from 
10,000  to  20,000  pounds.  There  were  a  number  of  wooden 
cross-arms  for  telegraph  poles,  estimated  to  weigh  3000 
pounds,  on  the  roof  of  this  car.  A  number  of  these  had 
been  taken  by  Fielder's  direction  from  the  roof  of  the  first 
car  when  it  was  moved  and  piled  on  the  roof  of  the  second 
car.  There  was  evidence  that  a  suggestion  was  made  to 
Fielder,  before  commencing  to  move  the  car,  that  these 
cross-arms  should  be  removed,  but  that  he  said  they  were 
all  right, — that  he  was  an  old  house  mover  and  the  car  was 
safe.  The  second  car  having  been  placed  in  position,  it  was 
raised  on  four  jacks,^-one  at  each  corner, — about  thirty-six 
inches  from  the  ground,  and  the  run- way  and  cribbing  were 
removed.  Appellee  and  his  companion  immediately  blocked 
up  the  east  end  of  the  car  where  they  were  working,  but 
Fielder  ordered  the  blocking  removed.  Two  beer  kegs  were 
then  placed  under  the  corners  of  the  car  at  the  west  end, 
with  a  timber  running  across  on  top  from  one  to  the  other. 
Two  kegs  were  also  set  under  the  corners  of  the  car  at  the 
east  end,  the  one  at  the  north-east  corner  near  the  first  car 
being  shorter  than  the  other.  In  trying  to  put  a  timber  un- 
der the  car  from  one  keg  to  the  other  Fielder  knocked  this 
shorter  keg  over,  and  then  told  appellee  to  go  around  and 
set  the  keg  up  and  put  a  block  on  it.  In  order  to  do  this 
it  was  necessary  to  go  under  the  car  or  between  the  cars. 
The  appellee  went  between  the  cars,  and  while  engaged  in 
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setting  up  the  keg  and  putting  the  block  on  it,  the  car  on 
the  jacks  fell  and  he  was  caught  between  the  two  cars  and 
injured. 

The  evidence  was  conflicting,  but  there  was  evidence 
tending  to  prove  the  facts  just  stated.  Whether  the  fore- 
man stated  that  the  car  was  safe;  whether  it  was  loose- 
jointed  and  top-heavy;  whether  it  was  reasonably  safe  to 
raise  it  on  the  jacks  without  blocking  more  closely ;  whether 
appellee  was  ordered  to  set  up  the  beer  keg  and  put  the 
block  on  it;  whether  it  was  negligence  to  give  such  order, 
and  whether,  if  it  was  given,  appellee,  under  the  circum- 
stances, assumed  the  risk  in  obeying  it,  were  all  questions 
of  fact.  The  case  was  therefore  properly  submitted  to  the 
jury,  and  its  verdict  and  the  judgment  of  the  Appellate 
Court  conclude  all  such  questions.  While  the  requirement 
that  the  master  shall  furnish  his  servant  a  safe  place  in 
which  to  work  must  be  considered  in  connection  with  the 
fact  that  the  work  was  necessarily  attended  with  some  dan- 
ger, yet  it  is  the  duty  of  the  master  to  use  reasonable  care 
to  see  that  the  servant  is  not  unnecessarily  exposed  to  dan- 
ger in  doing  his  work.  If  the  master  negligently  gives  an 
order,  in  obe)nng  which  the  servant  is  exposed  to  danger 
which  he  would  not  otherwise  have  encountered,  the  master 
may  be  held  liable  for  an  injury  suffered  by  the  servant. 

It  is  assigned  for  error  that  the  appellee  was  permitted 
to  introduce  in  evidence  the  opinions  of  witnesses  as  to 
whether  the  method  of  raising  the  car  was  reasonably  safe. 
Opinion  evidence  is  admissible  only  upon  subjects  not  with- 
in the  knowledge  of  men  of  ordinary  experience,  and  upon 
the  ground  that  the  facts  are  of  such  a  nature  that  they  can 
not  be  presented  in  such  a  manner  that  jurors  of  ordinary 
intelligence  and  experience  in  the  affairs  of  life  can  appreci- 
ate them  in  their  relations  and  comprehend  them  sufficiently 
to  form  accurate  opinions  and  draw  correct  inferences  from 
them  on  which  to  base  intelligent  judgments.  The  opinions 
of  witnesses  should  not  be  received  as  evidence  where  all 
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the  facts  on  which  such  opinions  are  founded  can  be  ascer- 
tained and  made  intelligible  to  the  jury.  (Linn  v.  Sigsbee, 
67  111.  75 ;  City  of  Chicago  v.  McGivin,  78  id.  347 ;  Pehn- 
sylvania  Co.  v.  Conlan^  loi  id.  93 ;  Hopkins  v.  Indianapolis 
and  St.  Louis  Railroad  Co.  78  id.  32.)  The  subject  matter 
of  inquiry  here  is  not  of  such  a  character  that  only  persons 
of  skill  and  experience  in  it  are  capable  of  forming  a  correct 
judgment  about  it.  There  was  no  complicated  machinery, 
no  question  of  science  or  skill.  If  the  expert  witness  did 
not  know  all  the  facts  his  opinion  would  be  only  a  guess. 
If  he  did  know  them,  they  could  be  detailed  to  the  jurors 
and  they  would  be  as  competent  to  form  an  opinion  as  the 
witness.  This  evidence  should  not  have  been  allowed  to  go 
to  the  jury. 

The  following  instruction  was  given  to  the  jury  at  the 
instance  of  the  plaintiff : 

"You  are  instructed  that  if  you  believe,  from  the  evi- 
dence, that  Napoleon  Fielder  was  not  a  fellow-servant  of 
the  plaintiff  and  that  he  was  the  representative  of  the  de- 
fendant company,  with  full  authority  to  command  and  con- 
trol the  men  and  the  work  in  question,  and  that  said  Fielder 
represented  to  the  plaintiff  that  the  car  in  question  was  safe, 
and  that  this  representation  was  made  within  his  authority 
as  representative  of  the  defendant,  and  that  said  plaintiff  re- 
lied upon  such  representations,  and  that  the  plaintiff,  in  so 
doing,  was  in  the  exercise  of  reasonable  care  and  caution 
for  his  own  safety,  and  if  you  further  believe,  from  the  evi- 
dence, that  the  car  in  question  was  not  reasonably  safe  or 
was  not  reasonably  secure,  and  that  the  injury  resulted  to 
the  plaintiff  because  the  car  was  not  reasonably  safe  or  be- 
cause the  car  was  not  reasonably  secure,  then  plaintiff  can 
not  be  charged,  in  this  case,  with  contributory  negligence." 

It  is  insisted  that  this  instruction  is  erroneous  because 
there  was  no  evidence  on  which  to  base  it,  because  it  was 
not  limited  as  to  the  time  when  the  representation  was  made, 
and  because  it  permitted  the  appellee  to  recover  without 
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proof  that  Fielder  knew  that  the  car  was  not  reasonably 
safe  and  secure.  The  testimony  of  the  appellee,  Million  and 
Powell  tends  to  prove  that  Fielder  stated  that  the  car  was 
safe  when  they  began  to  move  it,  but  his  statement  did  not 
refer  to  its  condition  at  the  time  appellee  was  hurt.  This 
instruction  ought  not  to  have  been  given. 

The  fifth  instruction  is  as  follows : 

"You  are  instructed  that  if  you  believe,  from  the  evi- 
dence,, that  Napoleon  Fielder  was  not  a  fellow-servant  of 
plaintiff,  but  was  a  foreman,  with  full  power  and  authority 
to  control  the  movement  of  the  men  employed  at  the  work 
in  question,  and  that  he  had  full  authority  to  direct  and 
control  the  manner  of  doing  said  work,  and  that  said  Na- 
poleon Fielder  did,  within  his  authority,  order  the  plaintiff 
to  work  in  a  dangerous  place  or  perform  the  work  in  a  dan- 
gerous manner,  that  then  and  in  that  event  the  plaintiff  did 
not  assume  the  hazard  or  risk  of  obedience  unless  the  dan- 
ger was  so  imminent  that  a  man  of  ordinary  prudence  would 
not  have  incurred  the  risk  or  hazard." 

It  is  urged  against  this  instruction,  as  against  the  third, 
also,  which  has  just  been  considered,  that  it  authorized  a  re- 
covery without  proof  of  Fielder's  knowledge  of  the  dan- 
ger, and  the  case  of  Swiercz  v.  Illinois  Steel  Co.  231  111. 
456,  is  cited  in  support  of  this  claim.  This  arises  from  a 
misapprehension.  The  instruction  in  that  case  purported  to 
state  the  elements  necessary  to  a  recovery  and  dealt  with 
the  defendant's  negligence  in  giving  the  order,  a  necessary 
ingredient  of  which  negligence,  it  was  said,  was  knowledgfe 
of  the  danger.  The  instruction  here  does  not  purport  to 
state  the  elements  necessary  to  a  recovery.  It  does  not  deal 
with  the  defendant's  negligence,  but  refers  only  to  assumed 
risk.  It  was  intended  to  advise  the  jury  only  on  that  point, 
and  it  stated  the  law  correctly.  A  servant  does  not  assume 
the  risk  of  obedience  to  an  order  which  exposes  him  to 
unusual  or  unnecessary  danger  unless  the  danger  is  so  im- 
minent that  a  man  of  ordinary  prudence  would  not  have  in- 
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curred  it.    Illifwis  Central  Railroad  Co.  v.  Sporleder,  199 
lU.  184. 

It  is  objected  to  the  fourth  instruction  given  on  behalf 
of  appellee  that  it  does  not  state  that  the  care  required  of 
the  plaintiff  should  have  been  exercised  at  the  time  of  and 
immediately  prior  to  the  accident,  but  we  do  not  think  the 
jury  could  have  misunderstood  the  time  when  such  care  was 
required. 

Complaint  is  made  of  the  refusal  of  appellant's  fourth, 
eighth,  ninth  and  thirteenth  instructions.  These  were  in- 
tended to  advise  the  jury  that  if  appellee's  injury  was  the 
result  of  a  mere  accident  or  the  negligence  of  a  fellow-ser- 
vant he  could  not  recover.  They  omit,  however,  all  refer- 
ence to  the  fact  that  he  claims  to  have  been  negligently 
ordered  by  his  superior  into  a  place  of  danger  when  he  was 
injured,  and  the  law  is  well  settled  that  a  defendant  is  liable 
for  an  injury  caused  by  the  defendant's  negligence  concur- 
ring with  an  accident  or  the  negligence  of  a  fellow-servant, 
without  which  the  injury  would  not  have  occurred.  Ar- 
mour V.  Golkowska,  202  111.  144;  Hansell'Blcock  Foundry 
Co.  V.  Clark,  214  id.  399. 

It  is  contended  by  the  appellee  that  the  record  does  not 
show  an  exception  to  any  ruling  of  the  court  upon  the  ad- 
mission of  evidence,  but  this  claim  is  a  mistake.  Without 
regard  to  the  question  whether  objections  were  properly 
made  and  exceptions  properly  preserved  in  every  instance, 
the  questions  asked  of  several  of  the  witnesses  who  were 
examined  as  experts  were  objected  to  specifically,  on  the 
ground  that  the  matters  inquired  of  were  not  subjects  of 
expert  testimony,  and  to  the  decisions  of  the  court  overrul- 
ing the  objections  exceptions  were  properly  preserved. 

It  is  also  contended  that  no  error  concerning  the  admis- 
sion of  evidence  or  the  giving  of  instructions  can  be  insisted 
upon,  because  no  exception  was  preserved  to  the  order  of 
the  court  overruling  the  appellant's  motion  for  a  new  trial. 
Conceding  that  no  exception  was  preserved  to  the  order 


Digitized  by  LjOOQIC 


Od  '08.]  Yarber  v.  Chicago  and  Alton  Ry.  Co.        597 

overruling  the  motion  for  a  new  trial,  exceptions  were  pre- 
served to  the  giving  and  refusal  of  instructions  and  the  ad- 
mission of  evidence,  and  the  action  of  the  court  in  these 
respects  is  therefore  open  to  review.  In  order  to  bring  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  before  this  court  for  review  it  is  necessary  for  the 
losing  party  to  make  a  motion  for  a  new  trial,  and,  upon 
its  being  overruled,  to  except  to  such  ruling,  and  to  include 
such  motion,  the  order  overruling  the  same,  and  his  ex- 
ception thereto,  together  with  the  evidence,  in  the  bill  of 
exceptions;  but  the  propriety  of  giving  or  refusing  in- 
structions or  the  admission  or  rejection  of  evidence  where 
the  rulings  of  the  court  thereon  have  been  excepted  to  and 
incorporated  in  the  bill  of  exceptions  has  always  been  sub- 
ject to  review,  regardless  of  the  fact  that  no  motion  for 
a  new  trial  was  made.  (Illinois  Central  Railroad  Co.  v. 
O'Keefe,  154  111.  508.)  In  a  ntimber  of  the  later  deci- 
sions of  this  court  it  has  been  held  that  it  is  necessary,  be- 
fore an  appellate  court  can  consider  any  question  of  the 
admission  or  sufficiency  of  evidence  or  error  in  giving  or 
refusing  instructions,  that  a  motion  for  a  new  trial  should 
have  been  made  and  overruled  and  an  exception  preserved 
to  the  order  overruling  that  motion.  Among  the  cases  so 
holding  are  Bast  St.  Louis  Electric  Railroad  Co.  v.  Cau- 
ley,  148  111.  490;  Illinois  Central  Railroc^  Co.  v.  John- 
son, 191  id.  594;  Chicago,  Burlington  and  Quincy  Railroad 
Co.  V.  Haselwood,  194  id.  69;  Chicago  and  Eastern  Illinois 
RailroacfCo.  v.  Schmitz,  211  id.  446;  Call  v.  People,  201 

id.  499- 

Such  ruling  is  a  departure  from  the  practice  of  the 
common  law,  to  which  the  motion  for  a  new  trial  was  orig- 
inally unknown.  The  writ  of  error  issued  out  of  chancery 
was  a  commission  to  the  judges  named  in  it  to  examine  the 
record  and  to  affirm  or  reverse  the  judgment  according  to 
law.  No  writ  of  error  lay  for  an  error  in  law  not  appear- 
ing upon  the  face  of  the  record,  and  therefore,  where  a 
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party  alleged  anything  are  tenus  which  was  overruled  by  the 
judge,  this  could  not  be  assigned  for  error.  There  was  no 
bill  of  exceptions,  and  therefore  no  ruling  on  the  admission 
or  rejection  of  evidence,  error  in  the  charge  of  the  court, 
or  objection  of  any  kind  arising  on  the  trial,  could  be  al- 
leged for  error  because  it  did  not  appear  on  the  record, 
and  so  the  party  agg^eved  had  no  remedy.  The  law  was 
amended  in  this  respect  by  the  statute  of  Westminster  2, 
(13  Edw.  I,  chap.  31,)  which  provides  that  "when  one  im- 
pleaded before  any  of  the  justices  alleges  an  exception, 
praying  they  will  allow  it,  and  if  they  will  not  and  he  that 
alleges  the  exception  writes  the  same  and  requires  the  jus- 
tices will  put  to  their  seals,  the  justices  shall  so  do,  and  if 
one  will  not  another  shall ;  and  if,  upon  complaint  made  of 
the  justices,  the  king  cause  the  record  to  come  before  him, 
and  the  exception  be  not  found  in  the  roll,  with  the  seals  of 
the  justices  thereto  put,  Ihe  justice  shall  be  commanded  to 
appear  at  a  certain  day  either  to  confess  or  deny  his  seal,  and 
if  he  cannot  deny  his  seal  they  shall  proceed  to  judgment 
according  to  the  exception,  as  it  ought  to  be  allowed  or  dis- 
allowed." Bacon's  Abridgment,  Bill  of  Exceptions;  Ray- 
mond on  Bill  of  Exceptions,  31  Law  Library. 

The  bill  of  exceptions  was  upon  a  matter  of  law  arising 
on  the  trial  and  not  upon  any  question  of  fact,  and  judg- 
ment was  required  to  be  given  on  the  writ  of  error  accord- 
ing to  the  exception  as  it  ought  to  be  allowed  or  disallowed. 
But  no  question  of  fact  could  be  drawn  into  examination 
again  by  a  bill  of  exceptions.  The  common  law  processes 
for  reviewing  judgments  do  not  draw  into  question  any  fact 
which  has  been  already  pronounced  upon, — ^they  aim  only 
to  correct  errors  of  law.  The  motion  for  a  new  trial  was 
not  only  unnecessary,  it  was  practically  unknown.  The 
method  of  challenging  the  verdict  of  the  jury  was  by  writ 
of  attaint,  under  which  a  jury  of  twenty- four  was  simi- 
moned  to  determine  whether  the  first  jury  had  sworn  falsely 
in  giving  their  verdict.     If  the  verdict  was  found  to  be 
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false,  the  jurors  were  condemned  to  perpetual  infamy,  for- 
feiture of  goods,  imprisonment,  and  other  severe  punish- 
ments. (3  Blackstone's  Com.  402.)  It  was  not  until  the 
.middle  of  the  seventeenth  century  that  the  practice  of  grant- 
ing new  trials  upon  motion  began  to  prevail,  the  first  case 
of  a  new  trial  granted  upon  the  merits  being  Wood  v.  Guns- 
ton,  Style,  466.  (3  Blackstone's  Com,  388;  Hilliard  on 
New  Trials,  4.)  The  object  of  the  motion  for  a  new  trial 
was  not  to  review  any  error  of  law  committed  by  the  court, 
but  was  to  review  the  question  of  fact  as  found  by  the  jury. 
The  granting  or  denial  of  the  motion  was  entirely  discre- 
tionary with  the  court.  No  exception  could  be.  taken  to  the 
decision  thereon  nor  could  it  be  assigned  for  error.  In  the 
courts  where  the  practice  in  this  respect  has  not  been  modi- 
fied by  statute  this  is  still  so.  In  the  Federal  courts  the  ap- 
pellate tribunal  will  not  look  into  the  evidence  to  determine 
whether  or  not  it  sustains  the  verdict.  Barr  v.  Grots,  4 
Wheat.  213;  Blunt' s  Lessee  v.  Smith,  7  id.  248;  Hender- 
son V.  Moore,  5  Cranch,  1 1 ;  Marine  Ins.  Co,  v.  Young, 
id.  187;  Home  Ins.  Co.  v.  Bartoro,  13  Wall.  603;  Terre 
Haute  and  Indianapolis  Railway  Co.  v.  Struble,  109  U.  S. 
381 ;  Kearney  v.  Snod grass,  12  Ore.  311 ;  Miller  v.  Baker, 
20  Pick.  285 ;  Burd  v.  Dunsdale,  2  Bin.  9a 

The  law,  then,  in  the  absence  of  any  statute,  did  not 
authorize  the  taking  of  an  exception. to  the  overruling  of  a 
motion  for  a  new  trial,  and  the  practice  in  this  State  was 
in  accordance  with  this  rule  until  the  passage  of  the  act  of 
June  21,  1837,  (Laws  of  1837,  p.  109,)  section  2  of  which 
authorized  exception  to  be  taken  to  the  overruling  of  mo- 
tions for  new  trials  and  the  assignment  of  error  on  any 
opinion  so  excepted  to.  Before  that  time  this  court  uni- 
formly held  the  granting  or  refusing  a  new  trial  a  question 
to  be  determined  in  the  sound  discretion  of  the  court  to 
which  the  application  was  addressed  and  a  refusal  to  be  no 
ground  of  error.  (Clemson  v.  Kruper,  Beecher's  Breese, 
210;  Collins  v.  Clay  pole,  id.  212;  Street  v.  Blue,  id.  261; 
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Adams  v.  Smith,  id.  283;  Vernon  v.  May,  id.  294;  Harm- 
ison  V.  Clark,  i  Scam.  131;  Johnson  v.  Moulton,  id.  532.) 
In  5mi7/»  V.  Shultz,  i  Scam.  490,  (decided  after  the  pas- 
sage of  the  act  of  1837,)  the  court  said,  referring  to  an 
assignment  of  error  on  the  overruling  of  a  motion  for  a 
new  trial :  "At  commoji  law  the  decision  of  a  court  upon 
an  application  addressed  to  its  discretion  cannot  be  assigned 
for  error,  and  such  has  been  the  uniform  decision  of  this 
court.  But  by  an  act  of  the  legislature  this  principle  of  the 
law  has  been  changed,  and  an  appeal  will  now  lie  from  the 
decision  of  a  court  refusing  an  application  for  a  new  trial." 
But  the  right  of  exception  in  this  case  being  entirely  statu- 
tory, the  order  of  a  court  granting  a  new  trial  is  still,  as 
at  common  law,  not  reviewable,  because  the  statute  allows 
exceptions  only  to  the  overruling  of  motions  for  new  trials. 
Brookbank  v.  Smith,  2  Scam.  78. 

The  statute  of  1837  applied  only  to  civil  cases,  and  the 
practice  in  criminal  cases  remained  as  at  common  law  until 
the  passage  of  an  act  in  1857,  giving  the  same  right  in 
criminal  as  in  civil  cases  to  except  to  the  denial  of  a  mo- 
tion for  a  new  trial.  (Laws  of  1857,  p.  103.)  Therefore, 
prior  to  1857  this  court  always  refused  to  examine  the  evi- 
dence in  criminal  cases  as  to  its  sufficiency  to  sustain  the 
verdict,  because  that  question  was  wholly  within  the  discre- 
tion of  the  trial  court.  Pate  v.  People,  3  Gilm.  644;  Hoi- 
liday  v.  People,  4  id.  iii ;  Martin  v.  People,  13  111.  341. 

Since  the  granting  or  denial  of  a  new  trial  was  discre- 
tionary and  no  exception  could  be  taken  thereto  prior  to 
the  statute,  the  matters  properly  included  in  a  bill  of  ex- 
ceptions were  not  affected  by  the  motion  for  a  new  trial 
After  the  passage  of  the  act  authorizing  exception  to  be 
taken  to  the  overruling  of  a  motion  for  a  new  trial,  the 
practice  in  regard  to  questions  brought  into  the  record  by 
bills  of  exception  was  not  changed.  The  consideration  of 
such  questions  did  not  at  all  depend  upon  a  motion  for  a 
new  trial,  but  the  court  continued  to  review  the  rulings 
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upon  evidence  and  instructions  made  at  the  trial  and  ap- 
pearing in  the  bill  of  exceptions,  in  the  absence  of  any  mo- 
tion for  a  new  trial.  In  Pottle  v.  McWorter,  13  111.  454,  a 
motion  for  a  new  trial  was  made  and  denied  but  no  excep- 
tion was  taken.  The  bill  of  exceptions  contained  all  the 
evidence,  which  was  wholly  insufficient  to  sustain  the  ver- 
dict, but  the  court  would  not  review  the  decision  on  the 
motion.  It  did,  however,  review  the  decision  of  the  court 
on  the  admission  of  evidence  shown  by  the  bill  of  excep- 
tions and  reversed  the  judgment.  In  McClurkin  v.  Bwing, 
42  111.  283,  the  denial  of  the  motion  for  a  new  trial  was 
not  preserved  as  a  part  of  the  bill  of  exceptions.  The  court 
therefore  refused  to  review  the  evidence,  but  held  that  the 
instructions  to  the  giving  of  which  exceptions  were  pre- 
served were  properly  before  the  court  for  consideration. 
Such,  also,  was  the  case  of  Boyle  v.  Levings,  28  111.  314. 
In  Smith  v.  Gillett,  50  111.  290,  and  Drew  v.  Beall,  62  id. 
164,  the  decisions  of  the  court  upon  questions  of  evidence 
were  reviewed  though  there  was  no  motion  for  a  new  trial, 
the  court  in  the  former  case  citing  Hayward  v.  Ormsbie, 
II  Wis.  3,  where  the  rule  is  laid  down  that  the  court  will 
not  review  the  evidence  in  the  absence  of  a  motion  for  a 
new  trial  and  an  exception  preserved,  but  will  look  at  the 
instructions  given  to  the  jury. 

It  thus  appears  that  the  rule  announced  in  the  later  cases 
above  cited,  and  others,  that  a  motion  for  a  new  trial  is 
necessary  to  preserve  for  review  rulings  upon  the  evidence 
and  instructions  duly  excepted  to,  is  out  of  harmony  with 
the  principles  of  the  common  law  and  the  earlier  practice 
of  our  courts.  The  statute  has,  however,  modified,  to  some 
extent,  the  common  law  practice  in  regard  to  the  method 
of  review  by  bill  of  exceptions.  What  is  now  section  yy 
of  the  Practice  act  has  been  in  force  in  its  material  parts, 
substantially  as  at  present,  since  1827.  It  directs  the  party 
moving  for  a  new  trial  to  file  the  points  in  writing,  par- 
ticularly specifying  the  grounds  of  his  motion.     We  have 
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held  that  this  section  is  directory,  and  not  mandatory.  The 
party  moving  for  a  new  trial  may  be  required  by  the  court 
or  the  opposite  party  to  file  the  points  in  writing,  specifying 
the  grounds  of  his  motion.  If  this  is  not  required  and  the 
motion  is  submitted  without  any  statement  in  writing  of  the 
grounds  therefor  and  without  objection,  the  requirement  of 
such  statement  is  waived.  If  certain  points  in  writing  par- 
ticularly specifying  the  grounds  of  a  motion  for  a  new  trial 
have  been  filed,  the  party  will  be  deemed  to  have  waived 
all  causes  for  a  new  trial  not  set  forth  in  his  written  grounds 
and  in  the  appellate  court  will  be  confined  to  the  reasons 
specified.  On  the  other  hand,  if  the  motion  has  been  sub- 
mitted without  specifying,  in  writing,  the  grounds  therefor, 
the  party  may  avail  himself  of  any  cause  for  a  new  trial 
which  may  appear  in  the  record,  whether  it  be  the  admission 
or  rejection  of  evidence,  the  giving  or  refusal  of  instruc- 
tions, the  lack  of  sufficient  evidence  or  any  error  occurring 
on  the  trial.  (Ottawa,  Oswego  and  Fox  River  Valley  Rail- 
road Co.  V.  McMath,  91  111.  104;  Consolidated  Coal  Co,  v. 
Schaefer,  12s  id.  210;  Hints  v.  Graupner,  138  id.  158; 
Brewer  Brewing  Co.  v.  Boddie,  162  id.  346;  Bromley  v. 
People,  150  id.  297;  Chicago,  Paducah  and  Memphis  Rail- 
road Co.  V.  Goff,  158  id.  453;  Landt  v.  McCullough,  206 
id.  214;  Kehl  v.  Abram,  210  id.  218.)  As  was  said  in  West 
Chicago  Street  Railroad  Co.  v.  Krueger,  168  111.  586,  these 
cases  are,  however,  to  be  distinguished  from  those  cases  in 
which  no  motion  for  a  new  trial  was  made,  as  in  Illinois 
Central  Railroad  Co.  v.  O'Keeje,  154  111.  508,  and  cases 
there  cited.  In  a  very  recent  case,  while  it  was  stated  that 
the  rule  is  firmly  established  that  when  a  motion  for  a  new 
trial  is  made  and  the  points  relied  on  stated  therein  all 
other  points  are  thereby  waived,  it  was  carefully  stated  that 
errors  in  giving  or  refusing  instructions,  when  exceptions 
have  been  properly  taken,  are  saved  without  a  motion  for  a 
new  trial.    Chicago  City  Railway  Co.  v.  Smith,  226  111.  178. 
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Under  the  practice  in  this  State,  decisions  of  the  court 
made  in  the  progress  of  a  trial  upon  instructions,  objections 
to  evidence,  of  other  matters  of  law  arising  in  the  cause 
which  have  been  incorporated  in  a  bill  of  exceptions,  may 
be  assigned  for  error  smd  reviewed  by  an  appellate  court 
without  any  motion  for  a  new  trial.  They  are  not  waived 
by  making  a  motion  for  a  new  trial  if  such  motion  is  sub- 
mitted without  any  points  stated  in  writing.  But  if  a  mo- 
tion is  made  for  a  new  trial  and  the  grounds  thereof  are 
stated  in  writing,  the  party  is  limited  to  those  reasons  and 
all  other  errors  are  deemed  to  have  been  waived.  In  this 
case  a  motion  for  a  new  trial  was  made,  specifying  the 
grounds  thereof,  among  others  the  admission  of  improper 
evidence  and  the  giving  of  improper  instructions.  The  ex- 
ceptions taken  to  the  decision  of  the  court  in  these  partic- 
ulars were  therefore  not  waived  and  are  available  to  the 
appellant,  whether  exception  was  taken  to  the  order  over- 
ruling the  motion  for  a  new  trial  or  not. 

For  the  errors  indicated  the  judgments  of  the  Appellate 
Court  and  the  circuit  court  will  be  reversed  and  the  cause 
remanded  to  the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Carter,  specially  concurring :  I  think  that 
this  case  should  be  reversed,  but  I  do  not  agree  that  the 
jurors  were  as  competent  to  form  an  opinion  on  the  ques- 
tion of  the  proper  method  of  raising  the  car  as  witnesses 
who  were  experienced  in  that  character  of  work.  The  best 
method  of  doing  the  work  here  in  question  does  not,  in  my 
judgment,  come  within  the  knowledge  of  men  of  ordinary 
experience,  and  for  that  reason  I  think  the  evidence  on  this 
point  was  properly  admitted.  I  do  not  disagree  with  the 
rules  of  law  laid  down  in  the  foregoing  decision,  but  with 
their  application  to  the  special  facts  in  this  case. 
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John  J.  Cowden  et  al.  Appellants,  vs.  Trustees  of 
ScHOOi^s,  etc.,  et  al.  Appellees. 

Opinion  Hied  October  26,  jpo8. 

Bonds — sureties  on  a  township  treasurer's  bond  are  concluded 
by  his  official  reports.  Sureties  on  the  bond  of  a  defaulting  town- 
ship treasurer,  who  has  been  his  own  successor  for  many  terms, 
are  concluded  by  his  official  reports,  and 'they  cannot  maintain  a 
bill  in  equity  to  correct  such  reports  for  certain  years  for  the  pur- 
pose of  showing  that  the  defalcation  occurred  prior  to  the  term 
for  which  they  became  his  sureties.  (Morley  v.  Totxm  of  Meta- 
mora,  78  111.  394,  and  Fogarty  v.  Ream,  roo  id.  366,  followed.) 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county ;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding. 

Livingston  &  Bach,  for  appellants. 

Jacob  P.  Lindley,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Appellants,  who  were  sureties  on  the  official  bond  of 
R.  S.  Mclntyre  as  township  treasurer,  filed  a  bill  in  the 
circuit  court  of  McLean  county  for  the  purpose  of  correct- 
ing certain  official  reports  made  by  the  township  treasurer 
on  June  30  of  1903,  1904,  1905  and  1906,  and  to  enjoin  a 
suit  at  law  on  the  official  bond  until  this  cause  is  deter- 
mined. The  circuit  court  sustained  a  demurrer  interposed 
by  the  trustees  of  schools  to  the  bill,  and  appellants  having 
elected  to  stand  by  their  bill,  the  same  was  dismissed  for 
want  of  equity.  That  decree  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  Third  District.  By  their  further  ap- 
peal appellants  bring  the  case  to  this  court  for  review. 

The  facts  averred  in  the  bill  show  that  Mclntyre  was 
appointed  township  treasurer  in  1880  and  every  two  years 
thereafter,  and  that  he  held  the  office  continuously  imtil  De- 
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cember  5,  1906,  when  he  died.  The  bond  upon  which  ap- 
pellants were  sureties  covered  the  term  from  September  25, 
1903,  until  September  25,  1905.  The  bill  alleges  that  by 
his  report  made  June  30,  1903,  the  treasurer  showed  cash 
on  hand  $2391.97,  and  notes,  bonds,  etc.,  on  hand  $4840; 
and  on  June  30,  1904,  the  report  showed  cash  on  hand 
$2166.97,  notes  $3450,  personal  notes  $665  and  distributa- 
ble funds  $41.25.  After  the  death  of  Mclntyre  the  trustees 
of  schools  demanded  $7647.94  as  the  balance  due  from  the 
administrator  of  Mclnytrc,  who  turned  over  only  $1210.93, 
leaving  a  balance  unpaid  of  $6437.01.  Appellants  charge 
in  their  bill  that  this  balance  was  misappropriated  by  Mc- 
lntyre prior  to  September  25,  1903,  and  claim  that  they 
should  not  be  held  liable  for  any  defaults  except  for  such 
as  occurred  during  the  term  during  which  appellants  were 
sureties  on  his  bond. 

The  questions  presented  by  this  appeal  have  been  deter- 
mined by  this  court  adversely  to  appellants*  contention.  In 
the  case  of  Morley  v.  Town  of  Metamora^  78  111.  394,  the 
same  contention  was  made  that  is  now  presented  by  appel- 
lants. In  that  case,  as  in  this,  the  officer  was  his  own 
successor  and  his  sureties  sought  to  escape  liability  on  the 
ground  here  interposed.  In  that  case  it  was  said:  "It  is 
not  made  to  appear  very  clearly  that  whatever  default  oc- 
curred took  place  in  the  first  year  the  supervisor  was  in 
office ;  but  conceding  that  fact,  we  do  not  think  it  relieves 
the  sureties  on  the  bond  upon  which  this  action  is  brought 
from  liability.  The  supervisor  was  his  own  successor  in 
office.  He  had  made  his  annual  report,  in  which  he  charged 
himself  with  having  a  certain  amount  of  money  in  his 
hands.  The  report  was  approved  and  we  must  presume  it 
was  true.  *  *  *  in  contemplation  of  law  the  money 
mentioned  in  his  report  was  in  the  hands  of  the  supervisor, 
and  the  undertaking  of  the  sureties  on  his  bond  was  that 
he  should  account  for  it."  That  case  has  been  re-affirmed 
in  Roper  v.  Trustees  of  Sangamon  Lodge,  91  111.  518,  and 
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in  Longan  v.  Taylor,  130  id.  412.  In  the  case  last  above 
cited  the  officer  whose  bond  was  in  suit  was  a  township 
school  treasurer,  and  in  that  case  it  was  held  that  the  bonds- 
men of  such  officer  were  concluded  by  the  reports  made  by 
their  principal  and  were  estopped  from  showing  that  such 
reports  were  untrue. 

Conceding  the  law  to  be  as  laid  down  in  the  foregoing 
cases,  appellants  contend  that  a  different  rule  should  apply 
where  sureties  file  a  bill  in  equity  for  relief  from  the  false 
and  fraudulent  reports  made  by  the  officer.  This  conten- 
tion is  fully  met  and  determined  adversely  to  appellants' 
view  in  the  case  of  Fogarty  v.  Ream,  100  111.  366.  That 
was  a  bill  in  equity  filed  by  sureties  for  the  purpose  of  be- 
ing relieved  from  the  payment  of  money  where  the  default 
had  occurred  in  the  previous  terms  of  the  guardian.  In 
disposing  of  that  question  this  court,  on  page  377,  said: 
"Had  it  appeared  Lynch  still  had  the  trust  funds  on  hand, 
or  other  funds  with  which  to  replace  the  same,  when  com- 
plainant became  his  surety  on  his  official  bond,  his  liability 
for  any  waste  of  such  funds  thereafter  would  not  be  con- 
tested. It  is  sought,  however,  to  prove  the  guardian  did 
not  have  in  his  possession  or  control  the  trust  funds  at  the 
time  complainant  became  his  surety,  but  had  previously 
wasted  the  same,  and  was  then,  and  has  ever  since  contin- 
ued to  be,  insolvent.  This  the  policy  of  the  law  will  not 
permit  him  to  do.  It  would  open  a  wide  door  for  frauds 
in  such  matters.  Here  the  guardian  elects  to  charge  him- 
self with  the  full  amount  of  a  claim  in  his  favor  for  funds 
belonging  to  his  ward.  It  is  neither  a  false  nor  a  fictitious 
claim.  The  money  is  absolutely  due  from  the  guardian  to 
his  ward,  and  neither  the  guardian  nor  his  surety  will  be 
permitted  to  deny  he  has  the  money  admitted  to  be  in  his 
hands.  Any  other  rule  would  be  a  most  unsafe  one  and 
would  lead  to  results  the  law  will  not  tolerate.  No  case 
exactly  analogous  with  the  one  at  bar  has  before  arisen  in 
this  State,  but  the  same  principle  has  been  applied  to  sure- 
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ties  of  defaulting  municipal  officers. — Morley  v.  Town  of 
Metamora,  78  111.  394;  City  of  Chicago  v.  Gage,  95  id. 
593;  Cawley  v.  People,  95  id.  249;  Roper  v.  Sangamon 
Lodge,  91  id.  518." 

Finding  no  error  in  this  record  the  judgment  of  the 
Appellate  Court  for  the  Third  District  is  affirmed. 

Judgment  affirmed. 


In  re  Estate  of  John  McWhirter,  Deceased. 
Opinion  filed  October  26,  jpo8, 

1.  Executors  and  administrators — a  non-resident  widow  has 
no  right  to  nominate  an  administrator.  Under  the  proviso  to  sec- 
tion 18  of  the  Administration  act,  if  at  the  time  of  the  death  of 
a  person  intestate  there  is  no  widow,  husband  or  next  of  kin  en- 
titled to  a  share  of  the  estate  who  is  a  bona  fide  resident  of  Illi- 
nois, it  is  the  duty  of  the  court  to  grant  the  administration  to  the 
public  administrator,  and  such  widow,  husband  or  next  of  kin  have 
no  right  to  nominate  the  administrator. 

2.  CoNSTiTUTiONAi,  LAW — proviso  to  section  18  of  the  Admin- 
istration act  is  constitutional  The  proviso  to  section  18  of  the 
Administration  act,  as  amended  in  1905,  (Laws  of  1905,  p.  2,) 
which  precludes  a  non-resident  widow,  husband  or  next  of  kin  from 
nominating  an  administrator  by  providing  for  administration  by 
the  public  administrator  in  such  a  case,  is  constitutional.  (Strong 
v.  Dignan,  207  111.  385,  distinguished.) 

3.  Sams — when  a  constitutional  question  must  be  regarded  as 
raised  in  the  trial  court.  Where  the  county  court,  in  its  order 
denying  a  petition  by  a  non-resident  widow  for  the  appointment 
of  a  certain  person  as  administrator,  recites  that  the  provision  of 
the  statute  relating  to  such  matter  is  constitutional,  it  must  be 
concluded  by  a  court  of  review  that  the  question  of  constitution- 
ality of  such  statute  was  raised  in  the  trial  court,  there  being 
nothing  in  the  record  to  conflict  with  such  conclusion. 

AppEAt  from  the  County  Court  of  Henry  county;  the 
Hon.  AwERT  E.  Bergland,  Judge,  presiding. 

John  McWhirter  died  at  Iowa  Falls,  Hardin  county, 
Iowa,  where  he  resided,  about  January  21,  1908,  intestate. 
He  left  a  widow,  three  sons  and  a  daughter,  all  of  whom 
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are  adults  and  none  of  whom  arc  residents  of  the  State  of 
Illinois.  His  only  property  in  Illinois  consists  of  a  claim 
for  money  in  the  hands  of  the  circuit  clerk  of  Henry  county, 
amounting  to  about  $4000.  Henry  E.  Brown,  as  an  in* 
dividual  and  as  executor  of  the  will  of  Elizabeth  Munson, 
deceased,  filed  a  petition  in  the  county  court  of  Henry 
county  alleging  that,  both  in  his  individual  capacity  and  as 
executor,  he  was  a  creditor  of  said  McWhirter,  and  pray- 
ing that  as  there  were  no  persons  who  were  next  of  kin 
residing  in  this  State,  administration  might  be  granted  to 
the  public  administrator  of  that  county.  The  widow  and 
heirs-at-law  of  said  McWhirter  thereupon  filed  objections 
to  such  appointment,  setting  forth  that  the  estate  of  Mc- 
Whirter was  being  administered  upon  in  Hardin  county, 
Iowa,  one  of  the  sons  being  administrator;  that  three  of 
the  objectors  were  residuary  legatees  under  the  will  of  said 
Elizabeth  Munson,  and  were  entitled,  as  such,  to  the  benefit 
of  any  claims  which  said  Brown,  as  said  executor,  might 
have  against  the  estate  of  McWhirter,  and  that  they  thereby 
waived  and  relinquished  all  such  claims ;  that  they  did  not 
believe  said  Brown  had  any  valid  claim  as  an  individual  or 
that  the  petition  was  in  good  faith;  that  they  were  ready 
to  pay  any  valid  claims  said  Brown  might  exhibit  against 
said  McWhirter  or  his  estate,  and  that  the  administration 
of  the  estate  in  Illinois  was  wholly  unnecessary.  The  widow 
and  children  of  said  McWhirter  also  filed  a  petition  for  the 
appointment  of  W.  J.  McBroom,  of  Henry  county,  Illinois, 
as  administrator,  setting  forth  the  facts  as  to  heirship  and 
the  amount  of  property  substantially  the  same  as  in  the 
other  petition.  Said  McBroom  also  filed  a  bond  and  oath. 
The  county  court,  after  a  hearing,  found  that  section  18  of 
chapter  3  of  our  statutes,  depriving  a  non-resident  widow 
and  heirs  of  the  right  to  nominate  an  administrator,  was 
constitutional,  and,  solely  by  reason  of  the  fact  that  it 
deemed  itself  bound  by  the  said  section  18  so  to  do,  denied 
the  prayer  of  said  widow  and  heirs  for  the  appointment  of 
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McBroom  and  granted  the  prayer  of  Brown,  and  ordered 
letters  of  administration  issued  to  the  said  pubHc  admin- 
istrator, upon  filing  bond.  Prom  this  order  Albert  Mc- 
Whirter,  one  of  the  heirs-at-law,  appeals  directly  to  this 
court,  on  the  ground  that  the  constitutionality  of  said  stat- 
ute is  involved. 

Henry  Waterman,  for  appellant. 

Chari.ES  E.  Sturtz,  and  Wiluam  C.  Ewan,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee  contends  that  the  constitutionality  of  the  stat- 
ute in  question  was  not  raised  in  the  lower  court  and  there- 
fore cannot  be  first  raised  in  this  court.  {Foote  v.  Lake 
County,  198  111.  638;  Mechanics'  Savings  Ass.  v.  People, 
184  id.  129;  Opaque  Cloth  Shade  Co.  v.  Veight,  161  id. 
337.)  The  order  of  the  county  court  in  this  case  expressly 
recites  that  the  statute  in  question  is  constitutional.  From 
this  finding  it  must  be  concluded  that  this  question  was 
raised  in  the  lower  court.  There  is  nothing  in  the  record 
that  in  any  way  conflicts  with  this  conclusion.  This  con- 
tention of  appellee  is  therefore  without  force. 

The  statute  in  question  is  section  18  of  chapter  3,  on 
the  administration  of  estates,  (Kurd's  Stat.  1905,  p.  107,) 
and  reads,  in  part,  as  follows :  "Administration  of  the  es- 
tate of  all  persons  dying  intestate  shall  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  mentioned,  and  they 
are  respectively  entitled  to  preference  thereto  in  the  follow- 
ing order :  ( i )  To  the  surviving  husband  or  wife,  or  any 
competent  person  nominated  by  him  or  her ;  (2)  to  the  chil- 
dren or  any  competent  person  nominated  by  them  j  *  *  * 
(9)  to  the  public  administrator  or  to  any  creditor  who  shall 
apply  for  the  same:  Provided,  that  only  such  persons  as 
are  entitled  to  administer  under  this  act  shall  have  the  right 
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to  nominate.  *  *  *  In  all  cases  where  the  intestate  is 
a  non-resident,  and  in  all  cases  where  there  is  no  widow, 
husband  or  next  of  kin  entitled  to  a  distributive  share  in 
the  estate  of  such  intestate,  who  at  the  time  of  the  death 
of  said  decedent  is  a  bona  fide  resident  of  this  State,  ad- 
ministration shall  be  granted  to  the  public  administrator: 
*  *  *  Provided,  that  when  the  heirs  are  residents  of 
this  State  and  the  estate  is  solvent  and  without  minor  heirs 
and  it  is  desired  by  the  parties  in  interest  to  settle  the  es- 
tate without  administration  this  law  shall  not  apply:  And 
further  provided,  that  no  non-resident  of  this  State  shall 
be  appointed  or  act  as  administrator  or  executor." 

Appellant  contends  that  the  first  proviso  quoted  above 
refers  only  to  that  part  of  the  section  which  precedes  it, 
(Boon  V.  Jidiet,  i  Scam.  258;  Hiiddleston  v.  Francis,  124 
111.  195 ;  DeGraff  v.  Went,  164  id.  485 ;)  and  that  therefore 
this  provision,  that  only  such  persons  as  are  entitled  to  ad- 
minister shall  have  the  right  to  nominate,  is  not  affected  by 
the  last  proviso  above  quoted,  that  no  non-resident  of  this 
State  shall  be  appointed  or  act  as  administrator  or  executor. 
We  cannot  agree  with  this  view.  The  words  "under  this 
act,"  in  the  first  proviso,  show  that  the  whole  act  is  referred 
to,  and  not  the  preceding  part  of  the  section,  only.  More- 
over, the  clause  in  the  section  reading,  "in  all  cases  where 
the  intestate  is  a  non-resident,  and  in  all  cases  where  there  is 
no  widow,  husband  or  next  of  kin  *  *  *  who  at  the 
time  of  the  death  of  said  decedent  is  a  bona  fide  resident 
of  this  State,  administration  shall  be  granted  to  the  public 
administrator,"  applies  specifically  to  this  case,  regardless 
of  whether  the  first  proviso  qualifies  only  that  which  goes 
before,  or  the  entire  section.  It  is  manifest  that  if  the 
section  be  constitutional,  then,  under  the  part  of  the  sec- 
tion last  quoted,  it  was  the  duty  of  the  county  court  to 
name  the  public  administrator  on  the  facts  presented  on 
this  record. 
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Appellant  earnestly  insists  that  if  the  construction  just 
given  this  section  be  the  proper  one  the  statute  is  uncon- 
stitutional, as  depriving  the  non-resident  widow  and  chil- 
dren of  the  deceased  person  of  the  right  to  nominate  an 
administrator.  This  court  has  held  that  the  right  of  a  non- 
resident to  be  appointed  administrator  or  executor  by  the 
court  of  probate  is  not  a  privilege  or  immunity  the  denial 
of  which  is  prohibited  by  the  Federal  constitution,  espe- 
cially section  2  of  article  4,  which  provides  that  "the  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States."  (In  re  Mul- 
ford,  217  111.  242;  see,  also,  Child  v.  Gratiot,  41  id.  357.) 
If  it  be  not  unconstitutional  to  provide  by  statute  that  a 
non-resident  cannot  be  appointed  as  administrator  or  ex- 
ecutor, much  less  is  there  reason  for  contending  that  these 
constitutional  provisions  are  contravened  by  denying  a  non- 
resident the  right  to  nominate  a  person  for  appointment  as 
executor  or  administrator.  With  the  wisdom  of  this  pro- 
vision of  the  statute  we  have  nothing  to  do.  We  must  con- 
strue the  law  as  we  find  it. 

Counsel  for  appellant  cites  Strong  v.  Dignan,  207  111. 
385,  as  upholding  his  contention.  That  decision  passed  on 
this  section  of  the  statute  as  it  read  in  May,  1903,  and 
decided  a  certain  provision  of  the  act,  as  it  then  read,  un- 
constitutional, as  special  legislation.  The  present  act  went 
into  force  July  i,  1905.  It  is  not  urged  that  the  act  as 
now  drawn  is  open  to  the  charge  of  special  legislation. 
What  was  stated  in  Strong  v.  Dignan,  supra,  as  to  the  right 
of  non-residents  to  nominate  was  said  with  reference  to  the 
statute  as  it  then  read.  The  provisions  we  are  considering 
were  not  in  the  former  law  and  wholly  change  the  aspect 
of  the  question.  The  right  to  take  property  in  pursuance 
of  the  statute  of  descent  or  wills  is  wholly  statutory,  and 
may  be  changed  by  the  legislature  in  its  discretion.  (Koch- 
ersperger  v.  Drake,  167  111.  122;   In  re  Estate  of  Speed, 
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216  id.  23.)  The  right  to  administer  is  not  a  natural  right 
in  anyone,  but  resides  first  in  the  State,  and  the  State  may 
in  certain  cases,  as  where  no  relatives  arc  within  its  juris- 
diction, place  the  administration  in  the  hands  of  its  own 
officer,  the  public  administrator. 

Appellant  further  contends  that  there  is  no  need  of  hav- 
ing any  administration  of  this  estate  in  Illinois,  because,  he 
insists,  there  are  no  valid  claims  against  the  estate  and  it 
should  not  be  put  to  the  unnecessary  expense.  From  the 
record  before  us  we  cannot  say  whether  or  not  there  is  a 
valid  claim  against  the  estate.  The  pleading^  of  appellant 
in  the  county  court  state  that  he  and  others  who  were 
joined  with  him  in  the  proceedings  in  the  lower  court  are 
ready  and  willing  to  pay  any  valid  claims  which  might  be 
exhibited  against  the  estate.  Who  is  to  decide  what  are 
valid  claims?  While  certain  estates  may  be^ settled  without 
administration,  {Lynch  v.  Rotan,  39  111.  14;  People  v.  Ab- 
bott, 105  id.  588;)  there  are  few  where  such  a  course,  from 
a  practical  point  of  view,  is  absolutely  safe.  (Homer  on 
Probate  Law,  sec.  113;  i  Woerner  on  American  Law  of 
Administration, — 2d  ed. — sec.  200.)  It  is  not  only  diffi- 
cult to  perceive  how  it  can  be  determined,  as  a  matter  of 
law,  that  there  are  no  debts  against  an  estate  before  the 
expiration  of  the  time  within  which  to  prove  such  claims, 
( I  Woerner  on  American  Law  of  Administration, — 2d  ed. — 
sec.  201,)  but  it  is  also  difficult  to  perceive  how  it  can  be 
shown  that  a  claim  is  valid  against  an  estate  without  having 
the  estate  administered.  The  county  judge,  who  was  fa- 
miliar with  the  facts,  decided  that  it  was  necessary  and  that 
this  was  not  a  case  where  the  administration  of  the  estate 
could  be  properly  dispensed  with.  We  find  no  reason  on 
this  record  to  disagree  with  this  finding. 

The  decree  of  the  county  court  will  be  affirmed. 

Decree  afHrmed. 
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James  O.  Priest,  Appellee,  vs.  J.  Rai,ph  Dodsworth  et  al. 

Appellants. 

Opinion  filed  October  26,  ipo8. 

1.  PiXADiNG — an  indizHdual  demand  cannot  be  set  off  against  a 
joint  demand.  In  an  action  of  assumpsit  on  a  promissory  note 
signed  by  the  two  defendants,  a  plea  which  attempts  to  set  off  an 
individual  demand  of  one  defendant  against  the  joint  demand  of 
the  plaintiff  is  bad,  even  though  the  other  defendant  pleads  sepa- 
rately that  he  signed  as  surety  only,  since  each  plea  must  be  com- 
plete in  itself  and  form  a  distinct  issue. 

2.  Same — party  cannot  traverse  and  confess  and  avoid  in  same 
pleading.  A  plaintiff  in  assumpsit  may  in  one  replication  traverse 
the  defendant's  plea  and  in  another  confess  and  avoid,  but  the  two 
defenses  are  repugnant  and  cannot  be  embraced  in  the  same  rep- 
lication. 

3.  Attorney  and  client — burden  of  proof  where  client  claims 
damages.  In  an  action  of  assumpsit  by  an  attorney  on  a  prom- 
issory note  given  by  a  client,  if  there  is  no  question  of  fraud,  bad 
faith  or  undue  advantage  on  the  part  of  the  plaintiff,  but  the  de- 
fendant, by  his  pleas,  claims  damages  because  of  the  alleged  neg- 
ligence of  the  plaintiff  in  managing  the  defendant's  business,  the 
defendant  has  the  burden  of  proving  such  pleas  by  a  preponder- 
ance of  the  evidence. 

AppEai<  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Morgan  county;  the  Hon.  O.  P.  Thompson,  Judge,  pre- 
siding. 

F.  L.  Gregory,  and  R.  W.  Mii<w,  for  appellants. 
J.  M.  RiGGS,  for  appellee.  • 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  an  action  of  assumpsit  brought  by  appellee, 
(hereafter  referred  to  as  plaintiff,)  against  the  appellants, 
(hereafter  referred  to  as  defendants,)  to  recover  the  bal- 
ance due  on  a  promissory  note  given  for  the  principal  sum 
of  $4000.     Plaintiff  is  a  lawyer,  and  at  the  time  the  note 
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was  given  was  practicing  his  profession  in  Jacksonville, 
Illinois,  and  the  note,  it  is  claimed  by  him,  was  given  for 
services  rendered  at  the  time  the  note  was  given  and  to 
be  thereafter  rendered  as  attorney.  The  case  was  tried  be- 
fore the  court  without  a  jury  and  resulted  in  a  judgment 
in  favor  of  plaintiff  for  $1895.56.  Defendants  prosecuted 
an  appeal  to  the  Appellate  Court  for  the  Third  District, 
where  the  judgment  of  the  circuit  court  was  affirmed,  and 
they  have  brought  the  case  to  this  court  by  further  appeal. 

The  trouble  and  litigation  on  account  of  which  the  note 
sued  on  was  given  was  between  members  of  a  family,  in- 
volving a  mother,  her  son  and  her  son's  children,  two  of 
whom  are  defendants.  It  was  a  contest  between  the  father 
and  his  children  as  to  who  should  acquire  and  control  the 
property  of  defendants'  grandmother,  who  was  quite  aged 
and  owned  a  large  amount  of  property.  The  errors  as- 
signed in  this  court  render  it  unnecessary  for  us  to  make 
any  statement  of  the  facts  further  than  will  appear  from 
the  pleadings. 

Defendants  pleaded  separately,  J.  R.  Dodsworth  filing 
three  special  pleas  and  W.  C.  Dodsworth  two.  W.  C. 
Dodsworth  pleaded  (i)  that  the  note  had  been  made  and 
delivered  to  plaintiff  by  defendant  J.  R.  Dodsworth  before 
he  (W.  C.  Dodsworth)  signed  it,  and  that  there  was  there- 
fore no  consideration  for  it  as  to  him;  (2)  that  the  note 
was  signed  by  W.  C.  Dodsworth  on  the  sole  condition  that 
it  was  to  stand  as  security  for  the  payment  of  a  $500  note 
of  J.  R.  Dodsworth  to  plaintiff.  Issue  was  joined  on  these 
pleas.  'Defendant  J.  R.  Dodsworth  pleaded  (i)  failure  of 
consideration  for  which  the  note  was  given;  (2)  set-off. 
This  plea  averred  plaintiff  was  indebted  to  defendant  in  the 
sum  of  $3700  for  money  before  that  time  had  and  received 
by  plaintiff  for  the  use  of  defendant,  which  sum,  the  plea 
averred,  exceeded  the  damages  sustained  by  plaintiff,  and 
that  defendant  was  willing  and  offered  to  set  off  out  of  the 
said  sum  the  full  amount  of  plaintiff's  damages.    And  (3) 
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a  plea  of  set-off.  This  plea  averred  defendant  had  been 
g^ven  by  his  grandmother  notes  of  the  value  of  $84,000; 
that  he  employed  plaintiff,  as  his  attorney,  for  the  sum 
of  $5000,  to  conduct  the  defense  of  any  suit  or  suits  that 
might  thereafter  be  brought  against  him  for  the  purpose 
of  depriving  him  of  the  said  notes,  and  that  plaintiff  under- 
took and  agreed  to  do  so,  but,  on  the  contrary,  he  neg- 
lected and  refused  to  defend  suits  brought  for  the  purpose 
of  depriving  defendant  of  said  notes  and  negotiated  a  com- 
promise of  the  controversy  concerning  them,  which  he  in- 
duced the  defendant  to  accept,  and  that  plaintiff  thereby  so 
negligently  and  carelessly  managed  the  business  of  defend- 
ant that  $50,000  of  said  notes  were  lost  to  him,  whereby 
he  was  damaged  in  that  sum,  which  the  plea  offers  to  set 
off  against  the  plaintiff's  demand.  This  plea  is  a  lengthy 
one,  setting  out  the  history  of  the  litigation  instituted  by 
defendant's  father  concerning  the  notes,  but  we  have  not 
deemed  it  necessary  to  give  its  substance  in  full.  It  is 
called  and  treated  by  both  parties  as  a  plea  of  set-off.  The 
plaintiff,  by  leave  of  court,  replied  double  to  the  pleas  of 
both  defendants.  Issue  was  joined  on  the  first  and  second 
pleas  of  J.  R.  Dodsworth  and  replications  were  filed  to 
the  third  plea.  A  demurrer  to  the  fourteenth  replication 
was  carried  back  and  sustained  to  said  plea,  and  defend- 
ant abided  by  the  plea.  This  replication  was  afterwards 
amended  so  as  to  apply  to  the  first  plea  of  J.  R.  Dodsworth 
and  was  filed  as  a  replication  to  that  plea.  It  is  called  in 
the  record  the  fourteenth  replication  to  J.  R.  Dodsworth's 
first  plea. 

It  is  contended  by  defendants  that  the  court  erred  in 
sustaining  the  demurrer  to  the  third  plea  of  J.  R.  Dods- 
worth. We  think  the  plea  cleirly  bad.  It  proposed  to  set 
off  an  individual  demand  of  J.  R.  Dodsworth  against  the 
joint  demand  of  the  plamtiff  against  J.  R.  Dodsworth  and 
W.  C.  Dodsworth.  This  is  not  permissible.  Demands,  to 
be  the  subject  matter  of  set-off,  must  be  mutual  between  all 
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the  parties  to  the  action.  {Dameier  v.  Bay  or,  167  111.  547; 
Ryan  v.  Barger,  16  id.  28;  19  Ency.  of  PI.  &  Pr.  757.) 
Defendants  say  the  note  was  not  signed  by  W.  C.  Dods- 
worth until  after  it  was  made  and  delivered  to  plaintiflf  by 
J.  R,  Dodsworth ;  that  W.  C.  Dodsworth  was  not  indebted 
to  the  plaintiff  at  the  time  he  signed  the  note  but  signed  it 
as  surety.  The  plea  contains  no  such  averments.  It  pro- 
posed to  set  off  an  individual  demand  against  a  joint  de- 
mand. It  does  not  propose  to  set  off  in  an  action  against 
the  principal  and  surety  a  demand  held  by  the  principal 
against  the  plaintiff.  The  plea  is  not  aided  by  the  fact  that 
W,  C.  Dodsworth  pleaded  that  he  had  signed  the  note  as 
surety.  It  is  a  well  settled  rule  of  pleading  that  each  plea 
must  be  complete  in  itself  and  form  a  distinct  issue.  Far- 
nan  v.  Childs,  66  111.  544. 

On  the  trial  defendants  asked  and  were  permitted  by 
the  court  to  open  and  close  the  case,  both  in  the  introduc- 
tion of  testimony  and  in  the  argument.  The  court  held  in 
propositions  of  law,  at  plaintiff's  request,  that  the  burden 
was  on  defendants  to  prove  their  pleas  by  a  preponderance 
of  the  evidence,  and  this  it  is  claimed  was  error.  It  is  ad- 
mitted this  is  the  general  rule  as  to  affirmative  pleas,  but 
counsel  contend  that  the  rule  is  not  applicable  in  a  suit  be- 
tween an  attorney  and  client ;  that  in  such  cases,  on  account 
of  the  fiduciary  relation  between  the  parties,  the  burden  is 
on  the  plaintiff  to  disprove  the  pleas  by  a  preponderance  of 
the  evidence.  Undoubtedly  the  rule  is  as  contended  for  by 
defendants  where  the  controversy  relates  to  the  good  faith 
or  fraudulent  conduct  and  practices  of  an  attorney  in  using 
his  position  to  secure  property  of  his  client  or  in  taking 
some  advantage  of  him.  No  such  question  is  raised  by  the 
pleadings  in  this  case.  There  is  no  denial  on  the  part  of 
defendants  that  they  signed  the  note,  nor  that  they  knew 
what  they  were  doing  and  what  they  were  signing  at  the 
time  they  signed  it.  The  rule  contended  for  by  defendants 
as  to  where  the  burden  of  proof  lies  in  litigation  between 
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attorney  and  client  is  not  of  universal  application.  In  a 
suit  by  a  client  against  his  attorney  for  damages  charged 
to  have  resulted  from  the  negligent  management  of  busi- 
ness, the  burden  is  on  the  plaintiff  to  prove  the  negligence 
charged.  "There  is  no  presumption  that  an  attorney  has 
been  guilty  of  a  want  of  care,  arising  merely  from  his  fail- 
ure to  be  successful  in  an  undertaking.  On  the  contrary, 
he  is  always  entitled  to  the  benefit  of  the  rule  that  every 
one  is  presumed  to  have  discharged  his  duty,  whether  legal 
or  moral,  until  the  contrary  is  made  to  appear.  In  a  suit 
against  an  attorney  for  negligence  the  burden  is  therefore 
on  the  plaintiff  to  allege  and  prove  every  fact  essential  to 
establish  defendant's  duty  and  a  violation  of  it."  (3  Am. 
&  Eng.  Ency.  of  Law, — 2d  ed. — 384.)  "In  a  suit  by  a 
client  against  an  attorney  for  negligence  in  conducting  the 
collection  of  a  claim,  whereby  the  debt  was  lost,  the  bur- 
den rests  on  the  former  to  allege  and  prove  every  fact  es- 
sential to  estaWish  such  liability.  He  must  allege  and  prove 
that  the  claim  was  turned  over  to  the  attorney  for  collec- 
tion, that  there  was  a  failure  to  collect  and  that  this  failure 
was  due  to  the  culpable  neglect  of  the  attorney,  and  that 
but  for  such  negligence  the  debt  could  or  would  have  been 
collected."  (Ibid.  391.)  Pennington's  Bxrs.  v.  Yell,  52 
Am.  Dec.  262,  (11  Ark.  212,)  was  a  suit  against  an  at- 
torney by  a  client  charging  him  with  negligently  failing  to 
collect  a  claim  placed  in  his  hands  for  collection,  and  it  was 
held  the  charge  must  be  affirmatively  proven  and  that  the 
claim  was  a  valid,  subsisting  claim  against  a  solvent  party. 
In  Greenleaf  on  Evidence  (vol.  2,  sec.  148)  the  author,  in 
discussing  actions  by  clients  against  attorneys  for  damages 
resulting  from  the  attorney's  negligence  in  failing  to  col- 
lect a  claim  placed  in  his  hands  for  that  purpose,  says :  "In 
short,  the  plaintiff  has  to  show  that  he  had  a  valid  claim, 
which  has  been  impaired  or  lost  by  the  negligence  or  mis- 
conduct of  the  defendant."  These  principles  are  applicable 
to  the  issues  made  by  the  pleadings  in  this  case,  and  we 
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are  of  opinion  the  court  did  not  err  in  holding  as  law  the 
propositions  complained  of. 

It  is  contended  that  the  court  erred  in  overruling  the 
demurrer  of  defendants  to  the  fourteenth  replication,  as 
amended,  to  the  first  plea  of  J.  R.  Dodsworth.  This,  as 
we  have  said,  was  a  plea  of  failure  of  consideration.  In 
substance,  it  averred  that  the  consideration  for  the  note 
was  the  agreement  of  plaintiff  that  he  would  successfully 
defend  and  maintain  defendant's  (J.  R.  Dodsworth's)  title 
to  and  possession  of  $84,000  in  notes  given  him  by  his 
grandmother,  and  that  if  he  (plaintiff)  failed  to  do  this  he 
would  return  to  said  defendant  said  note;  that  by  reason 
of  the  timidity,  negligence  and  carelessness  of  plaintiff  in 
maintaining  said  defendant's  rights,  defendant  lost  title  to 
and  possession  of  notes  of  the  value  of  $69,000,  whereby 
the  consideration  for  the  note  sued  on  wholly  failed.  By 
the  amended  fourteenth  replication  plaintiff  denied  that  the 
consideration  for  the  note  failed,  as  alleged  in  the  plea,  and 
denied  that  it  was  to  be  returned  if  he  failed  to  successfully 
defend  J.  R.  Dodsworth's  title  to  the  notes.  It  also  set 
out  with  much  detail  the  history  of  the  trouble  between  the 
members  of  the  Dodsworth  family,  the  litigation  gprowing 
out  of  it,  the  employment  of  plaintiff,  the  circumstances  at- 
tending the  giving  of  the  note  and  the  purposes  for  which 
it  was  given,  and  the  services  rendered  by  the  plaintiff  in 
the  controversy.  It  also  sets  out  with  much  particularity  a 
compromise  of  all  controversies  between  the  parties,  ef- 
fected by  plaintiff  and  consented  and  agreed  to  by  J.  R. 
and  W.  C.  Dodsworth  and  their  sister.  Prudence,  by  which 
they  obtained  title  to  about  $90,000  worth  of  their  grand- 
mother's property. 

The  demurrer  to  this  replication,  we  think,  should  have 
been  sustained.  It  is  both  a  traverse  and  a  confession  and 
avoidance.  The  issue  tendered  by  the  plea  was,  that  plain- 
tiff failed  to  keep  and  perform  his  agreement  to  successfully 
defend  J.  R.  Dodsworth's  title  to  the  notes  but  negligently 
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and  carelessly  failed  in  this  regard,  whereby  the  consid- 
eration for  the  note  in  suit  failed.  If  the  replication  had 
admitted  that  the  consideration  for  the  note  was  the  agree- 
ment set  out  in  the  plea,  and  sought  to  avoid  it  by  setting 
up  a  compromise  and  settlement  of  the  litigation  by  mutual 
agreement  between  the  parties,  the  facts,  or  some  of  them, 
alleged  in  the  replication  would  have  been  proper;  but  as 
the  replication  denies  that  the  consideration  for  the  note 
was  as  averred  in  the  plea  and  denies  that  it  failed,  the 
averments  as  to  the  compromise  of  the  controversy  between 
the  parties,  and  of  plaintiff's  services  therein,  meet  no  issue 
tendered  by  the  plea.  A  party  may  file  as  many  pleas  or 
replications  as  he  chooses,  and  they  may  be  inconsistent 
with  each  other,  but  each  pleading  must  be  complete  and 
consistent  with  itself  and  must  answer  the  pleading  it  is 
intended  as  an  answer  to.  If  it  is  desired  to  put  in  issue 
the  truth  of  the  allegations  of  a  plea,  this  is  done  by  a  de- 
nial of  them,  called  a  traverse.  If  this  is  not  desired  but 
it  is  desired  to  set  up  matter  in  justification  or  in  excuse, 
this  must  be  done  by  way  of  cqnfession  and  avoidance. 
While  the  plaintiff  may  in  one  replication  traverse  a  plea 
and  in  another  confess  and  avoid,  the  two  defenses  are  re- 
pugnant and  cannot  be  embraced  in  the  same  replication. 
(Stephen's  PI.  137;  i  Chitt/s  PI.  623;  i  Tidd's  Pr.  684.) 
The  necessity  for  this  rule  of  pleading  and  its  observance 
is  manifest,  for  the  reason  that  evidence  may  be  admissible 
under  a  traverse  that  would  be  incompetent  under  a  con- 
fession and  avoidance,  and  vice  versa. 

We  are  of  opinion  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  fourteenth  replication  to  the  first  plea 
of  J.  R.  Dodsworth.  The  judgment  of  the  circuit  court 
and  of  the  Appellate  Court  affirming  the  judgment  of  the 
circuit  court  will  therefore  be  reversed  and  the  cause  re- 
manded to  the  circuit  court. 

Reversed  and  remanded. 
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Manton  Davis,  Defendant  in  Error,  vs.  Michaei<  Munie, 
Admr.,  Plaintiff  in  Error. 

Opinion  Hied  October  26^  ipo8. 

1.  Limitations — when  the  provision  relating  to  defendant's  ab^ 
sence  from  State  when  action  accrued  does  not  apply.  The  provi- 
sion of  the  Limitation  act  which  permits  the  bringing  of  a  suit, 
where  the  defendant  was  out  of  the  State  when  the  cause  of  action 
accrued,  within  the  limited  time  after  his  coming  into  or  return  to 
the  State,  does  not  apply  where  both  plaintiff  and  defendant  were 
non-residents  when  the  cause  of  action  accrued. 

2.  Same — when  suit  on  a  foreign  judgment  is  barred.  Under 
section  15  of  the  Limitation  act,  if  both  parties  were  non-residents 
of  Illinois  at  the  time  a  judgment  was  rendered  in  a  foreign  State, 
the  fact  that  the  defendant  subsequently  moves  into  Illinois  does 
not  extend  the  time  for  bringing  suit  on  the  judgment,  and  the  suit 
is  barred  if  not  brought  within  five  years  from  the  time  the  judg- 
ment was  rendered.     {Hymen  v.  Bayne,  83  111.  256,  distinguished.) 

3.  Same — when  cause  of  action  accrues.  When  facts  have  oc- 
curred which  authorize  one  party  to  maintain  a  suit  against  an- 
other the  cause  of  action  has  accrued,  regardless  of  the  questions 
of  the  residence  of  the  parties,  the  place  where  the  facts  giving 
rise  to  the  action  have  occurred  or  Uie  ability  to  obtain  personal 
service  of  summons  on  the  defendant. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — ^heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  St.  Clair  county;  the  Hon.  R.  D.  W.  Holder, 
Judge,  presiding. 

WinkelmAnn  &  Baer,  for  plaintiff  in  error. 

Stanley  D.  Pearce,  and  Wise  &  McNulty,  for  de- 
fendant in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  case  was  a  claim  presented  to  the  probate  court  of 
St.  Clair  county  against  the  estate  of  William  Pohlman  upon 
three  judgments  rendered  against  him  in  his  lifetime  by  the 
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circuit  court  of  the  city  of  St.  Louis,  Missouri,  in  favor  of 
William  J.  Stone,  receiver  of  the  MuUanphy  Savings  Bank, 
and  assigned  to  defendant  in  error.  The  judgments  were 
all  rendered  in  March,  1898,  and  all  the  parties  were  resi- 
dents of  the  State  of  Missouri  until  1901,  when  William 
Pohlman  moved  to  East  St.  Louis,  where  he  resided  until 
his  death,  in  1902.  Administration  of  his  estate  was  granted 
in  November,  1902,  and  the  judgments  were  presented  as 
claims  against  his  estate  February  23,  1905.  On  the  trial 
in  the  circuit  court  the  court  was  asked  to  hold  that  the 
five  years  Statute  of  Limitations  was  a  defense  to  the  suit, 
but  refused  to  do  so.  Judgment  was  rendered  against  the 
estate  for  $6260.26,  which  has  been  affirmed  by  the  Appel- 
late Court.  The  only  question  presented  is  the  correctness 
of  the  ruling  of  the  circuit  court  in  regard  to  the  Statute 
of  Limitations. 

Under  section  15  of  the  Statute  of  Limitations  of  1872 
the  period  of  limitation  within  which  an  action  may  be 
brought  in  this  State  upon  a  judgment  rendered  in  another 
State  is  five  years.  (Bemis  v.  Stanley,  93  111.  230 ;  Ambler 
V.  Whipple,  139  id.  311.)  It  is  claimed,  however,  by  de- 
fendant in  error,  that  all  parties  being  non-residents  of  the 
State,  the  cause  of  action  did  not  accrue  in  Illinois  until  the 
decedent  moved  into  the  State  and  became  subject  to  the 
jurisdiction  of  its  courts,  and  that  therefore  the  Statute  of 
Limitations  did  not  begin  to  run  until  that  time.  The  section 
of  the  statute  under  consideration  says  nothing  about  the 
place  where  the  cause  of  action  may  accrue.  It  provides  only 
that  the  action  shall  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued.  Statutes  of  limitation 
are  statutes  of  repose,  intended  to  prescribe  a  definite  limit 
of  time  within  which  the  remedies  included  within  their  pro- 
visions must  be  prosecuted.  They  are  designed  to  afford 
security  from  stale  demands,  when,  from  lapse  of  time, 
death  of  witnesses,  failure  of  memory,  loss  of  vouchers, 
and  other  causes,  the  true  state  of  the  transactions  may  be 
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incapable  of  explanation  and  the  rights  of  the  parties  can 
not  be  satisfactorily  investigated.  Whether  the  cause  of 
action  has  accrued  within  or  without  the  State,  the  reason 
for  the  statute  is  the  same,  and  the  legislature  has  seen  fit 
to  make  no  distinction. 

The  assumption  is  unwarranted  that  the  statute  does  not 
begin  to  run  until  service  of  process  may  be  had  upon  the 
debtor  in  this  State.    The  statute  itself  has  fixed  the  time 
when  the  cause  of  action  accrues.    This  expression  is  not 
one  of  doubtful  meaning.    It  means  when  facts  exist  which 
authorize  one  party  to  maintain  an  action  against  another. 
The  place  of  residence  of  either  party  has  nothing  to  do 
with  the  matter,  except  as  the  law  of  the  place  may  affect 
the  rights  arising  out  of  the  facts.     Nor  is  the  ability  to 
obtain  personal  service  of  a  summons  material.    Wherever 
the  parties  may  be  and  wherever  the  facts  have  occurred 
which  constitute  the  cause  of  action,  when  the  facts  have 
occurred  the  cause  of  action  exists  between  the  parties, — it 
has  accrued.     No  action  upon  any  cause  of  action  of  the 
character  mentioned  in  section  15  of  the  Statute  of  Limi- 
tations can  be  maintained  in  the  courts  of  this  State  if  not 
commenced  within  five  years  after  the  cause  of  action  shall 
so  have  accrued,  unless  within  the  exceptions  of  the  stat- 
ute itself.    The  exception  which  permits  the  bringing  of  a 
suit  in  case  the  defendant  was  out  of  the  State  when  the 
cause  of  action  accrued  against  him  within  the  limited  time 
after  his  coming  into  or  return  to  the  State  does  not  apply 
where,  as  in  this  case,  both  parties  were  non-residents  at 
the  time  the  cause  of  action  accrued. 

Our  attention  has  been  called  by  counsel  for  defendant 
in  error  to  the  case  of  Hyman  v.  Bayne,  83  III.  256,  and 
other  cases,  which,  it  is  contended,  decide  that  where  both 
plaintiff  and  defendant  are  residents  of  another  State  when 
the  cause  of  action  accrued,  no  cause  of  action  exists  in  this 
State  until  the  debtor  comes  into  the  State.  So  far  as  this 
particular  phase  of  the  case  is  concerned,  the  discussion  in 

Digitized  by  LjOOQIC 


OeL  '08.]  Davis  v.  Munie.  623 

the  case  named  above,  and  the  cases  of  Wooley  v.  Yarnell, 
142  111.  442,  and  Strong  v.  Lewis,  204  id.  35,  also  cited,  is 
confined  to  section  20  of  the  Limitation  act,  which  provides 
that  "when  a  cause  of  action  has  arisen  in  a  State  or  ter- 
ritory out  of  this  State  or  in  a  foreign  country,  and,  by 
the  laws  thereof,  an  action  thereon  cannot  be  maintained  by 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  in  this  State."  These  cases  hold  that  where  the 
maker  and  payee  of  a  promissory  note  both  resided  out  of 
this  State  at  the  time  of  its  maturity,  a  cause  of  action 
arose  in  the  State  where  the  payee  resided  and  in  any  other 
to  which  he  removed,  and  if  he  resided  in  any  State  long 
enough  to  be  entitled  to  the  protection  of  the  Statute  of 
Limitations  of  such  State,  such  statute  would  be  treated  as 
a  bar  in  this  State  under  section  20  of  our  Limitation  act ; 
but  if  the  defendant  resided  in  this  State  at  the  date  of  the 
maturity  of  his  note  and  afterward  removed  to  another 
State  and  resided  there  during  the  full  period  of  limitation 
as  provided  by  the  statute  of  such  other  State,  while  a  cause 
of  action  would  have  arisen  against  him  in  such  other  State' 
he  would  not  be  entitled  to  the  benefit  of  section  20  of  our 
Limitation  act  because  of  the  provision  of  section  16  which 
saves  to  the  plaintiff,  during  the  defendant's  residence  out 
of  the  State,  the  benefit  of  the  cause  of  action  which  had 
accrued  before  his  departure.  It  is  true  that  in  Hyman  v. 
Bayne,  supra^  the  court,  in  holding  that  section  20  of  the 
Limitation  act  was  retrospective  in  its  operation,  said  that 
the  plaintiff,  because  barred  by  the  Statute  of  Limitations 
of  Maryland,  could  not  have  maintained  an  action  there, 
and  that  "under  the  laws  of  that  State  he  had  no  cause  of 
action,  nor  had  he  any  here  until  the  debtor  should  come 
into  this  State.  A  suit  here  would  have  been  no  more 
availing  than  in  Maryland,  without  service  or  appearance 
by  the  defendant.  The  appellee's  right  of  action  was  gone 
there,  and  he  could  have  none  here  until  appellant  came 
within  the  jurisdiction  of  our  courts."    What  was  thus  said 
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must  be  limited  to  the  facts  presented  by  the  record  and 
the  question  before  the  court,  which  was  the  authority  of 
the  legislature  to  declare  that  actions  should  not  be  main- 
tained in  the  courts  of  this  State  upon  demands  barred  by 
the  laws  of  another  State  and  to  make  such  declaration  ap- 
plicable to  demands  already  so  barred. 

In  the  Hyman  case  there  arose,  in  addition  to  the  point 
just  mentioned,  a  question  on  the  fourth  plea,  which  set  up 
the  Statute  of  Limitations  of  sixteen  years,  which  was  in 
force  at  the  time  the  cause  of  action  accrued  though  the 
statute  of  1872  was  in  force  when  the  suit  was  begun.  To 
a  replication  that  the  defendant  had  not  been  within  the 
State  sixteen  years  altogether  since  the  cause  of  action  ac- 
crued, the  defendant  rejoined  that  at  the  time  and  ever  since 
the  cause  of  action  accrued  both  the  plaintiff  and  the  de- 
fendant had  been  non-residents  of  Illinois.  The  court  holds 
that  under  such  circumstances  the  cause  of  action  was  not 
included  in  the  saving  clause  of  the  act  of  1845.  Where 
the  defendant  was  out  of  the  State  at  the  time  the  cause  of 
action  accrued,  or  afterward,  that  clause  gave  the  plaintiff 
liberty  to  sue  after  the  defendant's  return.  It  was  held  that 
the  plain  and  unmistakable  import  of  the  language  was, 
that  when  the  debtor  resides  out  of  the  State  and  the  cred- 
itor is  a  non-resident,  the  statute  creates  a  bar  to  the  action. 
Referring  to  the  differing  decisions  of  other  courts,  it  is 
said  that  "the  courts  holding  such  cause  of  action  is  not 
included  in  such  a  saving  clause  seem  to  us  to  have  adopted 
the  true  construction  and  supported  it  by  the  sounder  rea- 
son, and  hence  we  are  inclined  to  adopt  it  as  a  basis  of 
decision." 

Under  the  language  of  section  15  this  claim  is  barred. 
If  either  party  had  resided  in  the  State  at  the  time  the 
cause  of  action  accrued  it  would  be  saved  by  section  18. 
But  that  section  expressly  provides  that  it  shall  not  apply 
when  neither  party  was  a  resident  of  the  State  when  the 
cause  of  action  accrued. 
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For  error  in  refusing  to  hold  the  Statute  of  Limitations 
to  be  a  defense,  the  judgments  of  the  Appellate  Court  and 
the  circuit  court  are  reversed  and  the  cause  remanded  to 
the  circuit  court.  ^^^^^^^  ^^  remanded. 


Henry  Donelson,  Defendant  in  Error,  vs.  The  East 
St.  Louis  and  Suburban  Raii^way  Company,  Plain- 
tiff in  Error. 

Opinion  Hied  October  26,  ipo8. 

1.  Appeals  and  errors — a  motion  to  direct  a  verdict  does  not 
call  for  weighing  the  evidence.  A  motion  to  direct  a  verdict  for 
the  defendant  in  a  personal  injury  case  raises  a  question  of  law 
as  to  the  sufficiency  of  the  evidence  favorable  to  the  plaintiff  to 
sustain  a  verdict  in  his  favor,  and  does  not  call  upon  the  court  to 
weigh  conflicting  evidence  and  determine  the  preponderance. 

2.  Same — verdict  manifestly  against  the  weight  of  the  evidence 
should  be  set  aside.  The  constitution,  which  provides  that  the 
right  of  trial  by  jury  as  previously  enjoyed  shall  remain  inviolate, 
does  not  make  the  jury  the  final  judges  of  the  weight  of  the  evi- 
dence, and  if  a  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence it  is  the  duty  of  the  trial  judge  to  set  it  aside  and  grant  a 
new  trial,  and  a  refusal  to  do  this  is  error  requiring  reversal. 

3.  Same — Appellate  Court's  judgment  is  final  as  to  matters  of 
fact  in  controversy  though  erroneous  rule  is  followed.  In  a  suit 
at  law  the  judgment  of  the  Appellate  Court  is  final  as  to  all  mat- 
ters of  fact  in  controversy,  notwithstanding  that  court  in  its  opin- 
ion expresses  the  erroneous  view  that  an  Appellate  Court  will  not 
reverse  a  judgment  where  the  evidence  of  the  successful  party, 
considered  by  itself,  is  clearly  sufficient  to  sustain  the  verdict 

4.  Triai, — when  a  personal  injury  case  should  go  to  jury.  An 
action  for  damages  against  a  street  railway  company  should  go  to 
the  jury,  where  there  is  evidence  tending  to  show  that  plaintiff, 
who  had  just  alighted  at  a  crossing  from  an  east-bound  car  and 
passed  in  the  rear  thereof  to  cross  the  west-bound  track,  was  struck 
by  a  west-bound  car;  that  the  plaintiff's  view  was  obstructed  by 
the  east-bound  car;  that  he  looked  and  listened  while  walking  but 
did  not  see  or  hear  the  west-bound  car,  and  that  such  car  had  no 
lights  although  it  was  dusk,  and  that  it  came  at  a  high  rate  of 
speed  without  sounding  a  warning. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — ^heard  in  that  court  on  appeal  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Movers, 
Judge,  presiding. 

ScHAEiPER,  Farmer  &  Kruger,  for  plaintiff  in  error. 

Dan  McGIvYnn,  for  defendant  in  error. 

Mr.  ChiE]P  Justice  Cartwright  delivered  the  opinion 
of  the  court : 

The  defendant  in  error,  Henry  Donelson,  Jr.,  a  news- 
boy, twelve  years  old,  was  returning  to  his  home  in  the 
city  of  East  St.  Louis  at  about  six  o'clock  in  the  evening 
on  February  17,  1905,  and  alighted  from  a  street  car  of  the 
plaintiff  in  error,  the  East  St.  Louis  and  Suburban  Railway 
Company,  at  the  intersection  of  Eighth  street  with  Missouri 
avenue,  on  which  the  car  was  running.  There  were  double 
tracks  on  Missouri  avenue,  and  the  cars  going  east  used  the 
south  track  and  the  cars  going  west  the  north  track.  The 
car  on  which  he  had  been  riding  was  running  east  on  the 
south  track,  and  he  got  off  on  the  south  side  and  passed 
around  the  rear  of  the  car  to  go  to  his  home,  one  block 
north.  As  he  walked  around  the  car  and  stepped  upon  the 
north  track  he  was  struck  by  a  west-bound  car  and  both 
legs  were  crushed,  necessitating  amputation  of  the  right 
leg  about  three  inches  below  the  hip  and  the  left  leg  about 
one  foot  below  the  hip.  He  brought  suit,  by  his  next 
friend,  in  the  city  court  of  East  St.  Louis,  alleging  that  he 
was  in  the  exercise  of  ordinary  care  and  charging  plain- 
tiff in  error  with  negligence  in  carelessly  and  improperly 
driving  and  managing  the  car  which  struck  him,  at  a  high 
and  dangerous  rate  of  speed,  without  any  notice  or  warn- 
ing of  the  approach  of  the  car.  Plaintiff  in  error  filed  a 
plea  of  not  guilty,  and  on  a  second  trial  of  the  issues  the 
defendant  in  error  obtained  a  verdict  for  $8541.75.    The 
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court  overruled  a  motion  for  a  new  trial  and  entered  judg- 
ment on  the  verdict.  The  Appellate  Court  for  the  Fourth 
District  affirmed  the  judgment,  and  the  record  has  been 
brought  here  for  review  from  the  Appellate  Court  by  writ 
of  error. 

The  only  ground  upon  which  a  reversal  is  asked  for 
is  the  refusal  of  the  trial  court  to  direct  a  verdict  of 
not  guilty  on  the  motion  of  the  defendant.  That  motion 
raised  a  question  of  law  as  to  the  sufficiency  of  the  evi- 
dence favorable  to  the  plaintiflF  to  sustain  a  verdict  in  his 
favor,  and  did  not  call  upon  the  court  to  weigh  conflict- 
ing evidence  and  determine  where  the  preponderance  was. 
There  was  evidence  fairly  tending  to  support  every  material 
allegation  of  the  declaration.  It  was  between  dusk  and 
dark  at  the  time  of  the  accident  and  there  was  some  snow 
on  the  ground.  The  view  of  the  approaching  car  was  ob- 
scured by  the  car  from  which  the  plaintiflF  alighted  until 
he  came  around  the  rear  of  it,  where  there  was  a  space  of 
about  three  feet  and  nine  inches  between  passing  cars.  He 
testified  that  he  was  walking;  that  he  looked  for  an  ap- 
proaching car  and  did  not  see  any;  that  he  listened  for  a 
bell  or  signal  and  did  not  hear  any  signal,  and  to  the  best 
of  his  knowledge  no  signal  whatever  was  given  and  that 
the  car  which  struck  him  had  no  head-light  burning.  Other 
witnesses  testified  in  his  behalf  and  gave  evidence  tending 
to  prove  that  there  was  no  bell,  gong  or  other  signal;  that 
there  were  no  lights  in  the  car  and  that  it  was  going  at  a 
high  rate  of  speed,  estimated  by  some  of  the  witnesses  at 
from  twelve  to  fifteen  miles  an  hour.  The  testimony  of 
the  plaintiflf  was  not  physically  impossible,  either  considered 
by  itself  or  in  connection  with  the  other  testimony  in  his 
behalf.  If,  as  the  witnesses  testified,  there  was  no  light  on 
the  car  and  no  signal  was  given  and  the  car  was  running 
at  a  high  rate  of  speed  in  passing  the  other  car,  the  defend- 
ant was  guilty  of  negligence;  and  if  the  plaintiflF  was  walk- 
ing at  the  time,  and  as  he  came  around  the  rear  of  the  car 
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looked  and  listened  for  an  approaching  car,  it  is  not  physic- 
ally impossible  that  he  failed  to  see  or  hear  the  approach- 
ing car.  Witnesses  on  behalf  of  the  defendant  contradicted 
the  testimony  for  the  plaintiff  and  the  evidence  was  in  hope- 
less and  irreconcilable  conflict.  The  material  facts  were  in 
controversy  and  have  been  finally  settled  by  the  decision  of 
the  Appellate  Court. 

It  is  true  that  the  Appellate  Court,  in  deciding  the  case, 
gave  expression,  in  the  opinion  filed,  to  views  as  to  the 
eflfect  of  the  verdict  of  a  jury  which  are  not  in  accord- 
ance with  the  law,  but  the  judgment  of  that  court  as  to  all 
matters  of  fact  in  controversy  is  none  the  less  final  and  con- 
clusive, notwithstanding  such  erroneous  views.  The  consti- 
tution, which  provides  that  the  right  of  trial  by  jury  as 
previously  enjoyed  shall  remain  inviolate,  does  not  make 
the  jury  the  final  judges  of  the  weight  of  evidence,  and  if 
a  verdict  is  manifestly  against  the  weight  of  the  evidence 
it  is  the  duty  of  the  trial  judge  to  set  it  aside  and  grant  a 
new  trial,  and  a  failure  to  do  so  is  error,  for  which  a  judg- 
ment must  be  reversed.  (Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Gregory,  58  111.  272;  Henry  v.  Eddy,  34 
id.  508;  Lincoln  v.  Stowell,  62  id.  84.)  In  Belden  v.  Innis, 
84  111.  78,  the  court  said  that  in  all  cases  where  a  verdict 
is  manifestly  and  palpably  against  the  weight  of  the  evi- 
dence the  judge  in  the  trial  court  should  promptly  take  the 
responsibility  of  setting  aside  the  verdict,  and  a  failure  td 
do  so  is  error.  If  a  verdict  is  manifestly  against  the  weight 
of  the  evidence,  it  is  not  necessary  that  it  should  further 
appear  that  it  was  not  the  result  of  the  impartial  and  hon- 
est judgment  of  the  jury,  nor  that  it  resulted  from  preju- 
dice, passion  or  some  improper  motive  or  condition.  To 
permit  a  verdict  which  is  clearly  and  manifestly  against  the 
weight  of  the  evidence  to  stand,  upon  the  supposition  that 
the  jury  were  impartial  and  honest,  would  be  as  unjust  and 
injurious  to  the  defeated  party  as  though  it  proceeded  from 
passion,  prejudice  or  some  improper  motive. 
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Again,  it  is  not  the  rule  that  an  appellate  court  will  not 
reverse  a  judgment  of  a  trial  court  where  the  evidence  of 
the  successful  party,  when  considered  by  itself,  is  dearly 
sufficient  to  sustain  the  verdict, — ^which  is  the  rule  on  a 
motion  to  direct  a  verdict.  That  rule  was  stated  by  this 
court  in  several  cases  of  contested  wills  where  the  evidence 
was  in  irreconcilable  conflict  and  the  validity  of  the  will 
depended  largely  upon  opinion  evidence,  and  among  other 
cases  was  Calvert  v.  Carpenter,  96  111.  63.  The  supposed 
rule  was  not  extended  to  actions  at  law,  and  the  whole 
matter  was  set  right  in  Bradley  v.  Palmer,  193  111.  15.  The 
court  there  said  (p.  90)  :  "Manifestly,  it  was  never  said 
by  this  court,  nor  intended  that  it  should  be  understood, 
that  the  court  will  not  interfere  with  a  verdict,  in  a  case 
of  this  kind,  on  the  ground  that  it  is  clearly  against  the 
weight  of  the  evidence,  where  the  evidence  is  conflicting, 
unless  the  evidence  of  the  successful  party,  standing  alone 
and  considered  by  itself,  is  insufficient  to  sustain  the  decree. 
It  has  been  repeatedly  said  that  the  rule  is  the  same  as  in 
cases  at  law,  and  the  statement  of  it  in  some  of  the  cases 
in  this  form,  'that  where  there  is  a  conflict  in  the  evidence 
this  court  will  not  reverse  the  decree  if  the  evidence  of  the 
successful  party,  when  considered  alone,  is  sufficient  to  sus- 
tain the  decree,*  is  clearly  subject  to  the  qualification  usually 
stated  in  the  cases,  that  the  verdict  is  not  clearly  against 
the  weight  of  the  evidence.  When,  as  in  the  case  at  bar, 
the  record  shows  that  the  verdict  is  against  the  clear  weight 
and  preponderance  of  the  evidence,  it  will  be  set  aside,  as  in 
cases  at  law."  Whatever  the  view  of  the  Appellate  Court 
^s  to  the  rule  by  which  it  should  be  governed,  the  statute 
makes  the  judgment  final  and  conclusive  as  to  the  contro- 
verted questions^of  fact. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Christian  B.  Schlapp,  PlaintiflF  in  Error,  vs.  The  Mc- 
Lean County  Coai,  Company,  Defendant  in  Error. 

Opinion  filed  October  26,  ipo8. 

1.  Mines — places  of  refuge  not  required  to  be  made  at  any  par- 
ticular points.  Places  of  refuge,  such  as  are  required  by  section  21 
of  the  Mines  act,  may  be  constructed  by  the  mining  company  at 
any  points  along  the  hauling  road  it  sees  fit,  provided  they  are  not 
more  than  twenty  yards  apart,  and  it  is  not  required  to  construct 
them  at  any  particular  point. 

2.  Same — when  a  verdict  for  mining  company  is  properly  di- 
rected. In  an  action  counting  upon  a  mining  company's  willful 
failure  to  construct  places  of  refuge  as  required  by  section  21  of 
the  Mines  act,  a  verdict  for  the  company  is  properly  directed  where 
the  evidence  shows  that  a  failure  to  provide  sufficient  space  be- 
tween the  wall  of  the  road  and  plaintiff's  car  at  the  point  where  he 
stopped  to  remove  sprags  from  the  wheels  was  the  proximate  cause 
of  the  injury,  which  might  have  occurred  even  though  the  com- 
pany had  constructed  places  of  refuge. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  McLean  county;  the  Hon.  C.  D.  Myers, 
Judge,  presiding. 

This  is  an  action  on  the  case  brought  by  Christian  B. 
Schlapp,  plaintiff  in  error,  in  the  circuit  court  of  McLean 
county,  against  the  McLean  County  Coal  Company,  for 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  him  while  he  was  in  its  employ  as  a  mule  driver,  by  rea- 
son of  a  willful  violation  by  said  company  of  section  21  of 
chapter  93,  Kurd's  Revised  Statutes  of  1905.  At  the  close 
of  all  the  evidence  the  court  instructed  the  jury  to  find  de- 
fendant in  error  not  guilty.  The  motion  of  the  plaintiff  in 
error  for  a  new  trial  was  overruled  and  judgment  was  en- 
tered by  the  court  against  him.  That  judgment  has  been 
affirmed  by  the  Appellate  Court  for  the  Third  District,  and 
to  review  the  judgment  of  that  court  Schlapp  has  sued  out 
a  writ  of  error  from  this  court. 
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The  portion  of  section  21,  supra,  upon  which  the  suit 
was  based,  reads  as  follows:  "On  all  hauling  roads  or 
gangways  on  which  the  hauling  is  done  by  draft  animals, 
or  gangways  whereon  men  have  to  pass  to  and  from  their 
work,  places  of  refuge  must  be  cut  in  the  side  wall  at  least 
two  and  a  half  feet  deep,  and  not  more  than  twenty  yards 
apart ;  but  such  places  shall  not  be  required  in  entries  from 
which  rooms  are  driven  at  regular  intervals  not  exceeding 
twenty  yards,  and  wherever  there  is  a  clear  space  of  two  and 
one-half  feet  between  the  car  and  the  rib,  such  space  shall 
be  deemed  sufficient  for  the  safe  passage  of  men." 

Plaintiff  in  error  was  employed  as  a  mule  driver  in  the 
McLean  County  Coal  Company's  mine,  in  McLean  county, 
Illinois.  The  injuries  sustained  by  him  were  received  on 
February  16,  1906,  while  driving  a  mule  attached  to  a  car 
loaded  with  coal  in  a  road  in  the  mine  leading  out  of  a 
room  known  as  No.  X 19  to  an  entry  known  as  No.  2  south. 
In  the  operation  of  its  mine  defendant  in  error  uses  a  ver- 
tical shaft  about  five  hundred  feet  deep.  From  the  bottom 
of  this  shaft  a  double-tracked  road,  called  No.  i  straight 
west,  operated  by  a  cable,  extends  west  about  a  mile  to 
where  entry  No.  2  south  branches  off  with  a  single-track 
road,  over  which  the  cars  are  hauled  by  mules  from  rooms 
qpening  off  that  entry  to  entry  No.  i  straight  west.  Open- 
ing off  entry  No.  2  south  is  a  room  every  forty-four  feet, 
and  on  the  west  side  of  this  entry  there  had  been  opened 
about  fifty  rooms,  among  which  was  No.  X19,  in  which 
plaintiff  in  error  was  injured.  In  opening  a  room  the  men 
employed  by  the  company  for  that  purpose  start  at  the  road- 
way in  the  center  of  the  forty-four  foot  strip  and  open  an 
entrance  to  the  room  six  feet  wide,  six  feet  high  and  ex- 
tending twelve  feet  into  the  coal.  The  room  is  then  turned 
over  to  two  miners,  who  proceed  to  widen  the  room  to  the 
right  and  left  of  the  inner  end  of  the  opening  to  the  full ' 
width  of  the  forty-four  feet,  when  it  is  carried  back  as  the 
coal  is  mined.    As  the  coal  is  taken  out  and  the  face  of 
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the  coal  gets  further  away  from  the  entry  a  track  is  laid, 
so  that  cars  may  be  run  into  the  room  and  up  to  the  face, 
to  be  there  loaded  by  the  miners.  As  the  miners  work  into 
the  room,  slack,  slate,  stone  and  other  debris  separated  from 
the  coal  are  thrown  behind  them.  After  the  room  has  been 
carried  back  as  far  as  is  contemplated  by  the  plans  of  the 
operator,  the  track  is  taken  up  and  the  room  abandoned.  In 
this  mine  the  "long  wall"  system  was  used.  The  rooms  were 
not  timbered,  except  where  it  was  necessary  to  prop  a  roof 
above  a  road.  As  the  miners  threw  the  refuse  behind  them 
they  left  always  an  open  space  extending  lengthwise  through 
the  room,  and  in  this  open  space  the  rails  for  the  track  were 
laid.  The  vein  was  only  about  four  feet  in  thickness,  and 
it  was  therefore  necessary  to  make  the  roof  higher  above 
the  roadway  than  it  was  above  the  other  portions  of  the 
room.  As  the  room  became  longer  the  roof  settled  down 
upon  the  refuse,  and  it  was  necessary  to  keep  cutting  the 
space  above  the  roadway  higher  until  the  roof  had  finally 
settled  down  solidly  upon  the  refuse,  when  the  walls  along 
the  side  of  the  roadway  would  be  practically  as  solid  as 
before  the  coal  was  removed,  the  only  open  spaces  in  the 
so-called  room  being  the  road  and  a  space  extending  across 
the  room  at  the  face  of  the  coal.  The  track  leading  into 
room  X19  had  been  laid  as  the  coal  was  mined,  and  at  this 
time  it  was  about  two  hundred  feet  in  length.  The  cars 
used  in  this  room  were  approximately  three  and  one-half 
feet  wide,  and  in  places  in  the  room  the  sides  of  the  car, 
when  passing,  would  almost  touch  the  wall  on  either  side. 
Along  this  track  there  was  not  a  clear  space  of  two  and 
one-half  feet  between  the  car  and  the  rib.  No  rooms  were 
driven  from  the  sides  of  this  roadway.  From  the  head  of 
this  room  along  the  track  toward  the  entry  for  one  hundred 
and  twenty-five  feet  there  was  a  sharp  incline,  and  when  a 
car  loaded  with  coal  was  brought  down  this  incline  it  was 
necessary  for  the  mule  driver  to  put  sprags  in  the  car  wheels 
to  keep  the  car  from  running  upon  the  mule,  and  at  the 
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bottom  of  this  incline  these  sprags  had  to  be  removed  so 
that  the  mule  might  pull  the  car  up  the  slight  ascent  which 
began  there.  The  two  miners  to  whom  this  room  was  as- 
signed were  obliged  to  walk  over  this  track  in  going  to 
and  from  their  work.  Just  before  the  accident  occurred, 
plaintiff  in  error,  upon  a  signal  from  the  miners  working  in 
the  room,  had  driven  his  mule  from  entry  No.  2  south  along 
this  track  to  the  top  of  the  incline  and  hitched  to  a  car  of 
coal  which  was  ready  to  be  taken  out.  Before  starting  down 
the  incline  he  placed  sprags  in  both  of  the  wheels  on  the 
left  side  of  the  car.  When  he  reached  the  bottom  of  the 
incline  the  mule  stopped  and  plaintiff  in  error  got  down  at 
the  left  side  of  the  car  to  remove  the  sprags,  and  while 
attempting  to  do  so  the  mule  started,  and  as  the  road  was 
there  very  narrow,  he  was  by  reason  of  that  fact  caught  be- 
tween the  side  of  the  car  and  the  wall  and  severely  injured. 
It  is  urged  by  plaintiff  in  error  that  the  circuit  court 
erred  in  instructing  the  jury  to  find  the  defendant  not  guilty. 

Livingston  &  Bach,  for  plaintiff  in  error. 

Spencer  Ewing,  (James  S.  Ewing,  of  counsel,)  for 
defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

It  is  contended  by  defendant  in  error  that  the  statute  in 
question  does  not  apply  to  the  road  within  the  room  in 
which  the  accident  occurred  in  this  case.  We  have  found 
it  imnecessary  to  determine  that  question.  If  it  be  conceded 
that  the  statute  does  apply  to  this  road  and  that  defendant 
in  error  was  guilty  of  a  willful  violation  of  that  statute  in 
failing  to  provide  the  places  of  refuge,  the  record  is  still 
entirely  barren  of  evidence  tending  to  show  that  the  ab- 
sence of  such  places  of  refuge  was  the  proximate  cause  of 
this  injury.  The  road  in  question  was  two  hundred  feet 
in  length.  From  the  end  next  the  face  of  the  coal  it  sloped 
down  toward  entry  No.  2  south  for  a  distance  of  one  hun- 
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dred  and  twenty-five  feet.  From  the  foot  of  this  incline, 
proceeding  toward  the  entry,  the  road  ascended  slightly  for 
about  ten  feet,  and  from  the  top  of  that  ascent  it  descended 
slightly  or  was  practically  level  to  the  entry  into  which  it 
led.  When  the  car  was  started  it  was  necessary  to  sprag 
the  wheels  to  keep  it  from  running  on  to  the  mule  while 
going  down  the  incline.  When  the  car  reached  the  foot  of 
the  incline  it  was  necessary  to  remove  the  sprags  so  that 
the  mule  could  pull  the  car  up  the  ascent,  and  it  was  while 
plaintiff  in  error  was  engaged  in  removing  the  sprags  at 
that  point  that  the  mule  unexpectedly  started  and  the  injury 
resulted.  The  statute  did  not,  in  any  event,  require  defend- 
ant in  error  to  construct  a  place  of  refuge  at  the  place  where 
this  car  was  stopped.  If  it  required  the  construction  of 
places  of  refuge  along  this  road,  defendant  in  error  might 
construct  them  in  such  places  as  it  saw  fit,  provided  the 
places  were  not  more  than  twenty  yards  apart.  If  the  stat- 
ute applies,  defendant  in  error  could  have  complied  there- 
with without  making  a  place  of  refuge  within  twenty-five 
feet  on  either  side  of  the  point  where  the  injury  occurred. 
As  was  well  said  by  the  Appellate  Court,  the  proximate 
cause  of  the  injury  was  not  the  failure  of  defendant  in  er- 
ror to  provide  places  of  refuge  within  such  distances  of  each 
other  as  the  statute  contemplates,  but  the  proximate  cause 
was  the  absence  of  a  place  of  refuge  or  the  absence  of  suf- 
ficient space  to  enable  the  plaintiff  in  error  to  remove  the 
sprags  without  danger  at  the  particular  place  where  the  car 
was  stopped.  Whatever  view  may  be  taken  with  reference 
to  the  existence  of  a  statutory  duty  on  the  part  of  defend- 
ant in  error  to  construct  places  of  refuge  along  this  road, 
it  cannot  be  contended  that  the  statute  required  it  to  con- 
struct a  place  of  refuge  at  this  particular  point  or  within 
twenty-five  feet  thereof  on  either  side.  It  follows  that  a 
verdict  for  the  defendant  was  properly  directed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Florence  Tinsman,  Appellee,  vs.  The  Illinois  Commer- 
cial Men's  Association,  Appellant. 

Opinion  Hied  October  26,  ipo8. 

Insurance — whether  insured  acted  with  ordinary  care  is  ques- 
tion for  the  jury.  In  an  action  on  an  accident  policy  insuring  a 
person  who  met  his  death  by  drowning  when  attempting  to  cross 
a  river  on  a  cable  ferry,  the  question  whether  he  was  exercising 
due  diligence  for  his  safety  is  one  of  fact  for  the  jury,  where  the 
facts  and  circumstances  in  evidence  are  not  such  that  all  reason- 
able minds  would  necessarily  agree  that  an  ordinarily  prudent  man 
would  not  at  that  time  have  tried  to  cross. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robert  W.  Wright, 
Judge,  presiding. 

James  Maker,  for  appellant. 

Douglas  C.  Gregg,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  the  affirmance  by  the  Appellate 
Court  of  a  judgment  rendered  upon  a  policy  of  insurance 
against  accidental  injury  or  death.  Frederick  Tinsman,  the 
assured,  was  drowned  on  May  15,  1904,  and  the  defense 
was  based  upon  a  by-law  of  appellant  which  provides  that 
the  association  shall  not  be  liable  for  any  injury  or  death 
resulting  from  an  accident  to  a  member  which  happened 
while  he  was  violating  any  law  or  was  not  in  the  exercise 
of  due  diligence  for  his  self -protect  ion  or  was  under  the 
influence  of  intoxicating  liquors,  appellant  insisting  that  the 
assured  was  not,  at  the  time  of  his  death,  in  the  exercise  of 
due  diligence  for  his  self -protect  ion. 

There  is  evidence  tending  to  show  the  following  facts : 
Frederick  W.  Tinsman,  who  was  about  thirty  years  of  age 
and  unmarried,  was  the  president  of  the  Chicago  Art  Com- 
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pany.  On  March  23,  1904,  he  left  Chicago  in  company  with 
Charles  Dunlap,  and  on  May  13  they  camped  at  Laugh- 
ton  Springs,  an  amusement  resort  on  the  north  side  of  the 
Truckee  river,  in  Washoe  county,  Nevada,  about  five  miles 
west  of  the  city  of  Reno.  Dunlap  had  taken  the  tent  and 
camping  supplies  out  from  Reno  and  had  been  there  several 
days  before  he  was  joined  by  Tinsman.  The  river  at  this 
point  was  about  two  hundred  feet  wide  and  was  normally 
six  or  seven  feet  deep,  but  varied  in  size  according  to  the 
melting  snow  in  the  mountains.  There  was  no  bridge  across 
it  nearer  than  a  mile  and  a  half,  but  at  low  stages  of  the 
water  there  was  a  wagon  ford  about  six  hundred  feet  from 
the  camping  grounds.  Laughton,  who  owned  the  grounds 
on  both  sides  of  the  river,  resided  there  and  had  a  bar-room 
and  other  buildings  located  near  thi^  place.  When  the  river 
was  too  high  to  be  forded  a  trolley  cable  ferry  was  used, 
which  had  been  in  existence  for  twelve  or  thirteen  years. 
It  consisted  of  a  car  suspended  between  two  wire  cables, 
about  two  hundred  feet  long,  strung  across  the  river.  On 
one  side  of  the  river  the  cables  were  fastened  by  bolts  drilled 
into  a  rock  on  the  bank,  and  on  the  other  side  they  were 
fastened  to  a  wooden  structure  loaded  down  with  stones. 
The  car  consisted  of  a  platform  about  ten  feet  long  and 
four  feet  wide,  with  cross-pieces  four  by  four  inches  at  each 
end.  On  each  side  of  the  car  were  two  pulleys  through 
which  the  cables  passed,  and  the  car  swung  between  the 
cables,  which  were  about  four  feet  apart.  The  bottom  of 
the  car  was  from  four  to  eight  inches  below  the  cables. 
When  the  river  was  at  its  normal  height  the  car  was  about 
six  feet  above  the  water.  It  was  operated  by  loosening  the 
car  from  its  fastenings  and  allowing  it  to  run  by  its  own 
weight  on  the  sagging  cables  to  the  middle  of  the  river, 
and  was  then  pulled  hand  over  hand  up  the  inclined  cables 
to  the  opposite  bank.  At  the  middle  of  the  river  the  car, 
in  an  average  stage  of  the  water,  would  be  at  least  three 
or  four  feet  above  the  surface  of  the  river.     On  Sunday, 
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May  15,  the  river  had  been  rising  for  two  or  three  days  and 
was  perhaps  higher  than  it  had  ever  been  before.  During 
the  forenoon  two  boys  had  crossed  on  the  car  and  a  little 
later  thre;^  others  crossed.  Between  one  and  two  o'clbck 
in  the  afternoon,  Tinsman,  Mrs.  Ede,  a  young  man  named 
Jacobs  and  a  young  woman  named  McMillan,  all  of  whom 
except  Tinsman  lived  in  Reno,  went  to  the  car.  Tinsman 
untied  it  and  got  in  with  Mrs.  Ede.  Jacobs  followed,  and 
after  some  reluctance  Miss  McMillan  also  got  in.  The  car 
was  released  and  it  ran  down  the  cables  toward  the  mid- 
dle of  the  river.  The  cables  sagged  so  that  the  car  was 
struck  by  the  rapidly  flowing  current,  and  it  was  broken  and 
its  occupants  were  all  swept  into  the  river  and  drowned. 

The  question  as  to  whether  or  not,  under  the  circum- 
stances, Tinsman  was  in  the  exercise  of  due  diligence  for  his 
self-protection  was  a  question  of  fact  for  the  jury.  There 
can  be  no  doubt  but  that  the  river  was  high  and  the  current 
swift  and  that  it  was  dangerous  to  cross,  but  the  ferry  was 
constructed  for  use  when  the  river  was  high  and  swift  and 
when  it  could  not  be  forded.  It  is  true  that  it  was  con- 
structed primarily  for  the  private  use  of  Laughton  and  his 
family  and  employees,  but  it  was  also  used  by  th^  guests 
of  the  resort  and  other  persons.  The  evidence  is  in  direct 
conflict  as  to  deceased's  having  been  warned  of  the  danger- 
ous condition  of  the  river  and  whether  any  notice  had  been 
posted  around  the  landing  notifying  persons  not  to  use  the 
ferry.  The  deceased  was  a  stranger  and  was  not  acquainted 
with  the  rapid  changes  in  the  river.  He  had  been  there  but 
two  days,  and  during  that  time  he  had  seen  the  ferry  used 
on  several  occasions.  In  fact,  it  had  been  used  twice  that 
day  a  short  time  before  the  accident.  Three  bo)rs  had 
passed  over  in  safety,  and  it  might  well  be  that  the  circum- 
stances did  not  indicate  to  the  deceased  that  he  could  not 
do  the  same  thing.  The  evidence  shows  that  the  capacity 
of  the  car  was  seven  hundred  pounds  and  that  the  four 
persons  who  occupied  it  did  not  weigh  to  exceed  six  hun- 
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dred  pounds.  The  fact  that  the  boys  crossed  in  safety  was 
probably  due  to  their  light  weight,  or  the  river  may  have 
risen  in  the  interval.  It  cannot  be  said  that  an  oMinarily 
prudent  person,  under  the  circumstances,  would  have  nec- 
essarily appreciated  that  an  attempt  to  cross  the  river  would 
be  attended  with  serious  danger  to  life.  Three  of  the  per- 
sons who  met  their  death  with  deceased  lived  in  the  immedi- 
ate vicinity,  and  one  of  them  had  lived  there  all  his  life  and 
was  familiar  with  the  ferry.  He  evidently  did  not  consider 
it  dangerous  or  he  would  not  have  ventured  to  cross.  All 
of  the  parties  had  equal  opportunity  with  deceased  to  know 
from  observation  the  conditions,  and  they  apparently  did 
not  consider  them  so  dangerous  as  to  make  it  imprudent  to 
try  to  cross,  otherwise  we  must  say  that  they  willfully  risked 
their  lives.  Other  visitors  and  persons  living  in  the  neigh- 
borhood saw  the  deceased  get  into  the  car  and  knew  that  he 
was  attempting  to  cross  the  river,  and  they  offered  no  warn- 
ing or  protest.  The  only  reasonable  explanation  of  this  is 
that  they  did  not  consider  it  dangerous  to  life  or  they  would 
have  warned  him.  The  hazardous  nature  of  deceased's  at- 
tempt is  now  apparent,  but  it  cannot  be  said  from  this  evi- 
dence that  all  reasonable  minds  must  agree  that  a  reasonably 
prudent  man  would  not  at  that  time  have  tried  to  cross  the 
river.  That  was  a  question  to  be  determined  from  a  con- 
sideration of  all  the  circumstances  of  the  case,  and  the  re- 
fusal of  the  trial  court  to  direct  a  verdict  for  the  defendant 
was  not  error. 

The  objections  to  the  instructions  given  at  the  request 
of  the  appellee  are  not  valid.  The  requirement  of  due  dili- 
gence for  his  self -protect  ion  contained  in  the  second  in- 
struction cannot  be  regarded  as  applying  only  to  the  time 
the  assured  was  in  the  river,  but  covers  the  whole  period 
of  the  events  leading  up  to  and  attending  the  drowning. 
The  third  instruction,  in  reference  to  the  measure  of  due 
diligence,  uses  the  word  "might"  where  counsel  thinks  the 
word  "would"  was  required,  but  we  do  not  agree  with  his 
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criticism.  The  measure  of  prudence  is  not  necessarily  what 
an  ordinarily  prudent  person  would  do.  That  cannot  al- 
ways be  told.  Different  persons  may  adopt  different  courses 
of  action  under  like  circumstances  and  yet  all  act  with  due 
diligence  for  their  self-protection.  Whatever  a  person  in 
the  exercise  of  reasonable  care  might  do  is  within  the  lim- 
its of  due  diligence.  The  first  refused  instruction  is  covered 
by  the  sixth  given  at  the  request  of  the  defendant.  The 
refusal  of  the  fifth  was  manifestly  proper.  The  first  clause 
is  a  peremptory  declaration  that  the  plaintiff  cannot  recover 
under  the  evidence,  and  we  have  held  that  the  evidence  re- 
quired the  submission  of  the  case  to  the  jury.  The  second, 
third  and  fourth  refused  instructions  were  on  the  question 
of  due  diligence  and  were  covered  by  instructions  6  and  lo 
given.  The  instruction  as  to  the  burden  of  proof  was  more 
favorable  to  the  appellant  than  it  was  entitled  to. 

The  appellant's  assignments  of  error  are  not  sustained, 
and  the  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  aMrtned. 
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to  the  Supreme  Court  172 

when  requiring  remittitur  and  entering  judgment  instead 
of  awarding  a  new  trial  is  not  error 194 

when  instructions  referring  jury  to  the  declaration  will 
not  be  considered  as  having  misled  jury  into  consider* 
ing  withdrawn  counts   195 

when  question  of  conflict  between  special  assessment  ordi- 
nance and  prior  track  elevation  ordinance  is  not  saved 
for  review — ^how  to  properly  preserve  such  question. . .  204 

when  an  objection  will  be  presumed,  on  appeal,  to  have 
been  determined  on  hearing  of  legal  objections 204 

Supreme  Court  is  bound  by  Appellate  Court's  finding  of 
facts — what  is  necessary  to  bring  Appellate  Court's  find- 
ings in  review  in  Supreme  Court 227 

a  decree  setting  aside  a  judgment  at  law  and  restraining 
further  proceedings  to  collect  it  is  final  and  appealable 
where  right  to  set  aside  judgment  is  questioned 235 

Supreme  Court  reviews  judgment  of  Appellate  Court  as 
to  questions  of  law,  only 246 

whether  a  defendant  was  negligent  as  charged  is  a  ques- 
tion of  fact — ^how  to  raise  question  whether  legal  prin- 
ciples were  correctly  applied  to  the  facts 246 

effect  where  Appellate  Court  finds  the  facts  different  from 
trial  court — ^power  of  Supreme  Court  on  review 246 

when  decree  dismissing  bill  cannot  be  sustained,  on  appeal, 
on  the  ground  of  a  variance  between  the  allegations  of 
the  bill  and  the  evidence 250 

affidavits  heard  on  rule  nisi  in  quo  warranto  must  be  saved 
by  bill  of  exceptions,  otherwise  only  errors  on  face  of 
pleadings  are  available  on  appeal 278 

the  presumption  in  favor  of  the  regularity  of  proceedings 
of  trial  court  in  actions  at  law  obtains  in  a  court  of  re- 
view until  an  affirmative  showing  of  error 278 
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appeal  must  be  dismissed,  in  absence  of  certificate  of  im- 
portance, in  action  ex  contractu,  if  neither  party  will 
gain  or  lose  $1000  on  any  judgment  by  Supreme  Court  280 

when  refused  instruction  is  substantially  covered  by  given 
one — what  modification  cannot  be  complained  of 283 

what  is  not  an  improper  remark  by  trial  court 283 

alleged  errors  will  not  be  considered  by  Supreme  Court 
which  were  not  raised  or  considered  in  the  Appellate 
Court,  as  shown  by  certified  copy  of  brief 296 

Supreme  Court  has  no  power  to  review  the  facts  though 
the  justices  of  Appellate  Court  were  divided  in  opinion.  296 

whether  condition  of  an  insurance  policy  was  waived  is  a 
mixed  question  of  law  and  fact,  upon  which  the  judg- 
ment of  the  Appellate  Court  is  conclusive 306 

when  Supreme  Court  cannot,  on  the  record,  enter  such  a 
judgment  as  will  enable  appellee  to  recover  full  amount 
of  damages  sustained   306 

question  whether  the  man  who  gave  plaintiff  his  orders 
was  his  foreman  is  one  of  fact,  where  the  evidence  upon 
that  point  is  in  conflict 315 

Supreme  Court  is  bound  by  the  Appellate  Court's  finding 
of  facts  and  can  only  determine  whether  the  law  has 
been  correctly  applied  to  the  facts  so  found 324 

when  question  of  non-joinder  of  parties  will  not  be  con- 
sidered when  first  raised  in  a  court  of  review 391 

costs  of  additional  abstract  will  not  be  taxed  to  appellant 
if  such  abstract  does  not  conform  to  the  rules 449,  397 

instructions  stating  mere  abstract  rules  of  law  and  ones 
which  are  misleading  in  not  being  in  accordance  with 
the  facts  may  be  refused 407 

when  the  Supreme  Court  will  entertain  appeal  though  less 
than  $1000  is  involved 439 

there  is  no  substantial  difference  between  an  instruction 
repeating  the  facts  alleged  in  the  declaration  and  one 
referring  the  jury  to  the  declaration  for  facts  alleged.  502 

what  modification  of  an  instruction  does  not  change  its 
meaning   5^3 

when  giving  instructions  in  a  will  contest  case,  stating  ab- 
stract rules  of  law,  will  not  reverse S13 

instruction  stating  all  the  duties  specified  in  section  18  of 
the  Mines  act  is  not  improper  though  the  evidence  only 
shows  a  violation  of  certain  provisions  of  the  section. .  541 

when  giving  instruction  as  to  the  effect  of  proof  of  the 
happening  of  an  accident  is  error 5^7 

when  alleged  error  will  not  be  considered 5^7 
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proviso  to  section  120  of  Practice  act  of  1907  concerning 
the  review  of  facts  by  Supreme  Court  is  invalid 576 

statute  granting  an  appeal  must  confer  same  rights  and 
impose  same  burdens  on  both  parties 580 

last  clause  of  section  119  of  Practice  act  of  1907,  relating 
to  a  stipulation  by  appellant  that  final  judgment  may  be 
entered  against  him,  is  unconstitutional 580 

findings  of  master  in  chancery  are  only  prima  facie  cor- 
rect, and  do  not  have  the  force  of  a  verdict  in  a  case 
where  parties  are  entitled  to  a  jury 584 

lack  of  necessary  parties  may  be  taken  advantage  of  on 
appeal  or  writ  of  error 584 

motion  for  new  trial  and  exception  to  its  denial  are  neces- 
sary to  raise  question  of  sufficiency  of  evidence 590 

statute  requiring  reasons  for  motion  for  new  trial  to  be  in 
writing  is^  not  mandatory 590 

rule  relating  to  motions  for  new  trial 590 

what  matters  may  be  reviewed  although  no  motion  for  a 
new  trial  was  made 590 

what  rulings  are  reviewable  without  an  exception  to  over- 
ruling of  motion  for  new  trial 590 

when  constitutional  question  must  be  regarded  as  having 
been  raised  in  the  trial  court 607 

a  motion  to  direct  a  verdict  for  the  defendant  does  not  re- 
quire the  court  to  weigh  conflicting  evidence 625 

a  verdict  manifestly  against  the  weight  of  evidence  should 
be  set  aside,  and  it  is  error  to  refuse  to  set  it  aside  and 
allow  a  new  trial 625 

it  is  not  the  law  that  a  judgment  will  not  be  reversed  if 
the  evidence  for  the  successful  party,  considered  alone, 
is  sufficient  to  sustain  the  verdict 625 

Appellate  Court's  judgment  is  final  as  to  matters  of  fact 
in  controversy  even  though  that  court  expresses  an  er- 
roneous rule  of  law  in  its  opinion 625 

APPEARANCE. 

what  facts  do  not  establish  apparent  authority  for  attorney 

to  appear  for  defendants  to  a  suit 341 

what  is  not  a  waiver  of  jurisdictional  defects 341 

ARREST  OF  JUDGMENT. 

what  is  not  ground  for  motion  in  arrest  of  judgment. ...  146 

ASSIGNMENT. 

endorsement  and  delivery  of  certificate  of  purchase  at  tax 
sale  operate  to  transfer  all  right  and  title  of  the  holder.  584 
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ASSUMPSIT.                                                                         PAGE, 
when  purchaser  of  shares  of  stock  may  rescind  contract 
and  recover  purchase  money  383 

ATTACHMENT. 

shares  of  stock  are  personal  property  and  are  subject  to 
levy  under  a  writ  of  attachment , 391 

corporation  cannot  be  summoned  as  garnishee  to  answer 
for  shares  of  its  stock  where  the  certificate  has  been  is- 
sued and  delivered  to  the  stockholder 391 

when  the  court  is  without  jurisdiction  to  render  any  judg- 
ment in  an  attachment  and  garnishment  proceeding 391 

ATTORNEY  AND  CLIENT. 

in  assumpsit  by  attorney  on  note  given  by  client  the  client 
has  burden  of  proving  his  claim  of  damages  for  negli- 
gence of  attorney  in  managing  suit 613 

AUTOMOBILES. 

the  Vehicle  Tax  act  of  1907,  and  the  Chicago  ordinance 
based  thereon,  known  as  the  "Wheel  Tax  ordinance," 
are  valid  58 

Vehicle  Tax  act  of  1907  applies  to  both  cities  and  villages    59 

section  18  of  Motor  Vehicle  act  construed  as  to  fact  of  in- 
jury and  proof  that  automobile  was  being  driven  at  a 
prohibited  speed  making  prima  facie  case  of  negligence.   164 

sections  10  and  18  of  Motor  Vehicle  act  supersede  former 
local  ordinances  of  park  authorities 164 

proviso  to  sub-section  "c"  of  section  10  of  Motor  Vehicle 
act  must  always  be  given  effect  in  determining  what  is 
the  highest  lawful  rate  c^f  speed 164 

section  18  of  the  Motor  Vehicle  act  is  within  the  title  of 
the  act — ^section  18  is  not  invalid  upon  the  groimd  that 
it  is  special  legislation 164 

Chicago  Wheel  Tax  ordinance  applies  to  all  vehicles,  in- 
cluding pleasure  vehicles  294 

BALLOTS.— See  ELECTIONS. 

BANKRUPTCY. 

when  principal's  discharge  in  bankruptcy  releases  surety 
on  appeal  bond  3^^ 

BENEFIT  SOCIETIES. 

when  subordinate  lodges  must  be  held  to  be  bound  by  rules 

and  regulations  of  grand  lodge 43^ 

when  lodges  have  no  exclusive  right  to  certain  names 438 
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when  withdrawing  members  of  subordinate  lodge  are  not 
entitled  to  the  property  and  funds 438 

whether  insured  acted  with  ordinary  care  in  attempting  to 
cross  swollen  river  on  cable  ferry  is  a  question  of  fact 
for  the  jury  635 

BIGAMY. 

honest  but  mistaken  belief  that  wife  had  obtained  divorce 
is  no  defense  to  bigamy  prosecution — divorce  must  be 
valid  to  constitute  defense  to  bigamy  charge 230 

names  "Staunton"  and  "Stanton"  are  idem  sonans 230 

BILLS  AND  NOTES. 

error  in  refusing  to  permit  proof  of  protest  fees  is  harm- 
less where  there  was  no  recovery  on  the  note,  the  jury 
finding  it  void,  as  g^ven  for  gambling  debt 135 

if  part  of  the  consideration  for  a  note  is  money  lost  in  a 
grain  gambling  transaction  the  entire  promise  fails  and 
there  can  be  no  recovery  136 

a  note  is  admissible  without  proof  of  its  execution  unless 
there  is  a  verified  plea  denying  execution 530 

variance  between  note  and  the  description  thereof  in  spe- 
cial counts  does  not  preclude  admission  of  note  in  evi- 
dence under  the  common  counts 530 

the  same  presumptions  arise  when  note  is  admitted  under 
common  counts  as  under  a  special  count 531 

when  prima  facie  case  made  by  proof  of  note  is  not  over- 
come by  showing  a  want  of  consideration 531 

BILLS  OF  EXCEPTION. 

affidavits  heard  on  rule  nisi  in  quo  warranto  must  be  saved 
by  bill  of  exceptions,  otherwise  only  errors  on  face  of 
pleadings  are  available  on  appeal 278 

BONDS. 

surety  on  an  appeal  bond  is  not  liable  for  the  principal's 
ddbt — when  principal's  discharge  in  bankruptcy  releases 
surety  on  appeal  bond  301 

sureties  on  township  treasurer's  bond  are  bound  by  his  of- 
ficial  reports    604 

sureties  on  township  treasurer's  bond  cannot  maintain  bill 
to  correct  his  reports  so  as  to  show  defalcation  occurred 
before  they  became  sureties 604 
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BUILDING  CONTRACTS.                                                    page. 
when  mechanic's  lien  cannot  be  enforced  against  the  fee.  493 
failure  to  file  claim  for  lien  or  bring  suit  within  the  time 
limited  by  section  7  of  the  Mechanic's  Lien  act  of  1895 
bars  the  right  to  the  lien 493 

BURDEN  OF  PROOF.— See  EVIDENCE. 

BURNT  RECORDS. 

when  records  of  a  court  proceeding  are  destroyed  by  fire 
their  contents  may  be  proved  by  the  best  evidence  ob- 
tainable, even  by  parol,  if  there  is  no  written  evidence.  159 

CARRIERS.— See  RAILROADS;    STREET  RAILWAYS. 

proprietor  of  a  passenger  elevator  is  not  a  carrier  of  pas- 
sengers as  to  his  own  employees,  and  the  usual  rules  gov- 
erning master  and  servant  apply 91 

hotel  waitress  using  elevator  to  go  to  her  room  on  return- 
ing from  a  walk  uses  it  as  an  employee  and  not  as  guest.    91 

a  known  peril,  such  as  a  heavy  fog,  does  not  lessen  the 
degree  of  care  due  toward  passengers 194 

liability  of  carrier  for  passenger's  injury,  due  immediately 
to  "an  act  of  God,"  is  not  excused  if  carrier's  negligence 
has  contributed  to  injury  in  any  degree 194 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
Wilson  V.  Board  of  Education,  233  111.  464,  controls  the 
decision  in  Favorite  v.  Board  of  Education 314 

CASUALTY  INSURANCE.— See  INSURANCE. 

CERTIFICATES  OF  PURCHASE. 

the  endorsement  and  delivery  of  a  certificate  of  purchase 
at  tax  sale  operates  to  transfer  all  the  right  and  title  of 
the   holder    584 

if  real  owner  of  a  certificate  of  purchase  sought  to  be  set 
aside  as  a  cloud  is  not  a  party  to  suit  the  court  should 
not  proceed  to  final  decree 584 

CERTIORARI. 

mere  lapse  of  time  short  of  period  of  limitation  for  writ  of 
error  does  not  bar  certiorari  in  absence  of  element  of 

great  public  detriment •  214 

when  rights  of  railroad  company  relative  to  its  expendi- 
tures on  faith  of  acts  of  the  highway  commissioners  in 
changing  road  cannot  be  considered 214 


Digitized  by  LjOOQIC 


650  INDEX.  025  DL 

CERTIORARI.— -C(>n^mu^rf.  page. 

what  cannot  be  regarded  as  a  public  detriment 214 

amendment  of  record  of  highway  commissioners  is  with- 
out effect  if  amendment  is  not  made  until  after  commis- 
sioners had  lost  jurisdiction  of  proceeding 214 

classes  of  cases  in  which  circuit  court  may  award  the  com- 
mon law  writ  of  certiorari 218 

in  condemnation  cases  the  county  court  is  not  inferior  to 
circuit  court — when  circuit  court  cannot  award  certiorari 
to  review  condemnation  proceeding  in  county  court 218 

CITIES.~See  MUNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE. 

effect  where  the  defendant  is  not  the  owner  of  the  tax 
certificate  sought  to  be  canceled  and  the  real  owner  is 
not  a  party  to  the  suit 584 

lack  of  necessary  parties  may  be  taken  advantage  of  upon 
appeal  or  writ  of  error 584 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONSIDERATION.— See  BILLS  AND  NOTES;  CONTRACTS. 

CONSTITUTIONAL  LAW. 

"due  process  of  law"  defined 40 

a  statute  arbitrarily  selecting  a  class  of  persons  and  sub- 
jecting them  to  special  burdens  is  invalid 40 

Bulk  Sales  act  of  1905  is  void 40 

a  city  may  be  authorized  by  legislature  to  impose  a  license 

fee  for  purpose  of  revenue 58 

the  fact  that  statute  and  ordinance  provide  that  vehicle  li- 
cense fees  shall  be  kept  in  a  separate  fund  for  street  pur- 
poses does  not  render  them  invalid 58 

the  legislature  may  exercise  any  power  not  prohibited  by 

the  State  or  Federal  constitution 58 

the  legislature  has  power  to  authorize  mimicipal  corpora- 
tions to  impose  a  vehicle  tax 5^ 

legislature  has  power  to  restrict  to  a  privilege  what  was 

formerly  a  right  to  use  the  streets 58 

a  vehicle  tax  is  not  double  taxation 58 

Vehicle  Tax  act  of  1907,  and  Chicago  Whed  Tax  ordi- 
nance based  thereon,  are  valid 58 

Vehicle  Tax  act  of  1907  applies  to  both  cities  and  villages    59 
provision  of  section  120  of  Practice  act  of  1907  that  Su- 
preme Court  may  review  facts  where  justices  of  Appel- 
late Court  are  divided  in  opinion  is  imconstitutional, . .  116 
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section  i8  of  Motor  Vehicle  act  is  within  title  of  the  act.   164 

section  18  of  the  Motor  Vehicle  act  is  not  invalid  as  being 
special   legislation    164 

the  constitution  does  not  prohibit  giving  the  circuit  courts 
original  jurisdiction  of  election  contests 326 

section  97  of  Election  law,  giving  circuit  courts  jurisdic- 
tion of  mayoralty  election  contests,  is  valid 326 

proviso  to  section  120  of  Practice  act  of  1907,  relating  to 
review  of  facts  by  Supreme  Court,  is  invalid 576 

statute  granting  an  appeal  must  confer  same  rights  and 
^         impose  same  burdens  on  both  parties 580 

last  clause  of  section  119  of  Practice  act  of  1907,  relating  • 
to  stipulation  by  appellant  that  final  judgment  may  be 
entered  against  him,  is  unconstitutional 580 

proviso  to  section  18  of  the  Administration  act,  precluding 
non-resident  widow,  husband  or  next  of  kin  from  nom- 
inating administrator,  is  valid 607 

when  constitutional  question  must  be  regarded  as  having 
been  raised  in  trial  court 607 

CONSTRUCTION. 

of  the  Vehicle  Tax  act  of  1907,  as  applying  to  both  cities 
and   villages    116 

of  proviso  to  section  120  of  Practice  act  of  1907,  as  not 
applying  where  Appellate  Court  finds  facts  the  same  as 
the  trial  court 116 

of  section  18  of  Motor  Vehicle  act,  relating  to  proof  of  in- 
jury and  excessive'  speed  making  a  prima  facie  case  of 
negligence    - 164 

of  section  18  of  Motor  Vehicle  act,  as  being  within  the 
title  of  the  act  and  as  not  being  invalid 164 

of  deed  to  church,  as  creating  a  determinable  fee 178 

of  will,  as  to  words  "heirs,"  "issue"  and  "children"  hav- 
ing been  used  synonymously  by  testator 207 

of  will,  as  to  when  rule  in  S nelly's  case  does  not  apply. .  207 

of  contract  to  sell  "my  undivided  interest  in  the  Chicago 
lots,"  as  being  capable  of  specific  enforcement 249 

of  the  Vehicle  Tax  act  of  1907,  and  Chicago  Wheel  Tax 
ordinance,  as  applying  to  pleasure  vehicles 294 

of  section  8  of  Street  Railroads  act,  as  to  the  extent  to 
which  it  affects  city's  power  to  grant  use  of  streets 346 

of  act  of  1899,  authorizing  cities  of  100,000  population  and 
imder  to  construct  outlet  sewers,  pumping  works,  etc., 
as  applying  to  cities  only,  and  not  to  villages 35S 

of  provision  of  a  warranty  deed,  as  being  a  covenant  by 
grantee  and  not  a  condition  subsequent 3^7 
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of  section  8  of  Railroad  act,  requiring  companies  to  con- 
struct and  maintain  crossings  and  approaches  in  a  safe 
condition,  as  being  a  proper  police  regulation 374 

of  section  8  of  Railroad  act,  as  not  requiring  railroad  com- 
pany to  maintain  pavement  of  sub-way  after  it  has  once 
been  paved  by  the  company 374 

of  will,  as  creating  a  contingent  remainder 413 

of  will,  as  to  when  children  of  life  tenant  have  no  interest 
unless  they  survive  the  life  tenant 413 

sections  9  and  13  of  Conveyance  act  must  be  construed 
together — purpose  of  section  13  of  Conveyance  act 480 

when  the  doctrine  by  which  words  of  restriction  following 
granting  clause  will  be  rejected  as  being  repugnant  to 
the  estate  granted  does  not  apply 480 

of  provision  of  warranty  deed,  as  limiting  a  contingent  re- 
mainder to  the  grantee's  children 481 

of  will,  as  devising  real  estate  to  executor 552 

of  will,  as  not  postponing  for  five  years  the  right  of  a  ben- 
eficiary to  income  from  trust  fund 552 

parol  evidence  is  admissible  to  identify  the  subjects  and 
objects  of  the  testator's  bounty 560 

when  word  "west,"  used  in  describing  land  devised  as  the 
"west  half"  of  a  certain  quarter  section,  may  be  stricken 
out  as  a  word  of  false  description 560 

of  proviso  to  section  18  of  Administration  act,  as  preclud- 
ing non-resident  widow,  husband  or  next  of  Idn  from 
nominating  an  administrator  607 

CONTINGENT  REMAINDERS.— See  WILLS;    DEEDS. 

CONTRACTS.— See  GAMBLING  CONTRACTS. 

when  equity  will  not  reform  insurance  policy  after  loss. .    98 

if  signature  to  instrument  is  proved  to  be  genuine  the  in- 
strument affords  prima  facie  evidence  that  its  contents 
were  known  to  the  signer — ^burden  of  proof 220 

extrinsic  evidence  is  admissible  to  identify  subject  matter 
of  written  contract  without  reference  to  whether  there 
is  a  latent  or  patent  ambiguity 249 

a  description  of  land  in  a  contract  is  sufficiently  certain  if 
from  the  contract  itself  the  description  can  be  rendered 
certain  by  extrinsic  evidence 249 

when  false  description  does  not  defeat  contract 249 

what  constitutes  valid  contract,  by  correspondence,  for  sale 
of  land— when  contract  should  be  specifically  cnforeed.  249 

when  inadequacy  of  consideration  is  no  defense  to  bill  to 
specifically  enforce  contract  for  sale  of  land 249 
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when  tender  by  complainant  before  filing  a  bill  for  specific 
performance  is  unnecessary 249 

when  stockholders  are  liable  as  partners 319 

act  of  Congress  limiting  liability  of  ship  owners  has  no 
application  to  a  personal  contract  for  coal 319 

ordinance  granting  use  of  streets  for  street  railway  pur- 
poses becQmes  a  contract  when  accepted  and  acted  upon 
by  the  company  in  a  substantial  manner 346 

ordinance  fixing  the  kind  of  pavement  which  a  street  rail- 
way company  shall  put  down  is  binding  and  precludes  a 
special  assessment  for  a  different  kind 346 

grantee  who  accepts  deed  containing  a  covenant  imposing 
duties  upon  him  is  bound  though  he  did  not  sign  deed.  367 

what  provision  in  a  deed  is  a  covenant  and  not  a  condi- 
tion subsequent   3^7 

charter  of  Illinois  Central  Railroad  Company  is  a  contract 
between  the  company  and  the  State 375 

when  purchaser  of  shares  of  stock  may  rescind  contract 
and  recover  the  purchase  money 383 

when  contract  between  father  and  son  with  reference  to 
contributing  to  father's  support  is  without  consideration  386 

when  statutory  liability  of  son  to  support  parent  cannot  be 
relied  upon  as  consideration  for  an  agreement  by  the 
son  to  support  the  parent 386 

only  moral  obligation  which  will  afford  consideration  for  a 
promise  is  one  which  has  at  some  time  been  a  legal  duty.  386 

no  inflexible  rule  can  be  laid  down  to  control  specific  per- 
formance, and  each  case  must  be  determined  largely  up- 
on its  own  particular  facts  4^4 

inadequacy  of  consideration,  not  gross,  is  not,  of  itself, 
ground  for  denying  specific  performance 424 

when  failure  to  tender  performance  on  the  day  specified 
in  contract  does  not  work  a  forfeiture 424 

rights  under  sealed  contract  may  be  waived  by  parol 424 

an  alleged  ante-nuptial  contract  which  is  made  after  mar- 
riage and  before  the  act  of  1874  took  effect  is  void. ...  448 

when  prima  facie  proof  afforded  by  the  date  of  an  ante- 
nuptial contract  is  overcome  by  other  evidence 448 

effect  where  provision  of  ante-nuptial  contract  is  dispro- 
portionate to  the  husband's  means .^ 448 

what  evidence  does  not  show  that  the  intended  wife  had 
knowledge  of  intended  husband's  means 448 

wife's  social  and  financial  condition  at  time  of  her  mar- 
riage is  not  a  test  of  the  adequacy  of  the  provision  made 
for  her  in  an  ante-nuptial  contract 448 
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CONTRACTS.—Continued.                                                     page. 
provision  of  ante-nuptial  contract  limiting  the  husband's 
legal  duty  to  support  the  wife  according  to  his  ability 
and  station  in  life  is  void 449 

CONVEYANCES.— See  DEEDS. 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

when  stockholders  are  liable  for  debt  as  partners — ^proof 
of  a  de  facto  corporation  does  not  prevent  liability  im- 
posed by  section  18  of  the  Incorporation  act 319 

act  of  Congress  limiting  liability  of  ship  owners  has  no 
application  to  a  personal  contract  for  coal 319 

a  corporation  cannot  be  summoned  as  garnishee  to  answer 
for  shares  of  stock  where  the  certificate  has  been  issued 
and  delivered  to  the  stockholder 391 

when  an  agreement  by  agent  of  vendor  of  shares  of  stock 
does  not  affect  the  purchaser's  title 391 

COSTS. 

tender  must  be  unconditional  in  order  to  fasten  costs  on 
holder  of  a  tax  deed 290 

costs  of  additional  abstract  will  not  be  taxed  to  the  appel- 
lant if  such  additional  abstract  is  not  in  accordance  with 
the  rules   449,  397 

COURTS.— See  APPEALS  AND  ERRORS;    EQUITY. 

the  court  cannot  compel  a  minor  to  exchange  legacy  for 
real  estate    27 

the  court  should  not  decree  partition  in  disregard  of  lien 
agreed  to  by  the  parties 27 

Supreme  Court  will  allow  nothing  for  services  of  master 
in  chancery  covered  by  a  lump  sum  for  hearing  argu- 
ments, examining  questions,  etc 106 

the  fact  that  chancellor  has  approved  charge  by  master  for 
services  is  without  special  weight,  and  Supreme  Court 
may  determine  its  reasonableness 106 

classes  of  cases  in  which  the  circuit  courts  may  award  the 
common^  law  writ  of  certiorari 218 

in  condemnation  cases  county  court  is  not  inferior  to  cir- 
cuit court — when  circuit  court  cannot  award  certiorari 
to  review  condemnation  proceeding  in  county  court. . .  218 

the  Supreme  Court  is  bound  by  Appellate  Court's  finding 
of  facts — what  is  necessary  to  bring  Appellate  Court's 
findings  in  review  in  Supreme  Court 227 

an  appeal  in  action  ex  contractu  must  be  dismissed,  in  ab- 
sence of  certificate  of  importance,  if  neither  party  can 
gain  or  lose  $1000  on  any  judgment  by  Supreme  Court.  280 
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what  is  not  an  improper  remark  by  trial  court 283 

Supreme  Court  is  bound  by  the  Appellate  Court's  finding 
of  facts  and  can  only  determine  whether  the  law  has 
been  correctly  applied  to  the  facts  so  found 324 

the  constitution  does  not  prohibit  giving  circuit  courts 
original  jurisdiction  of  election  contests 326 

section  97  of  Election  law,  giving  circuit  courts  jurisdic- 
tion of  mayoralty  election  contests,  is  valid 326 

when  the  Supreme  Court  will  entertain  appeal  though  less 
than  $1000  is  involved  439 

COVENANTS.— See  DEEDS. 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

honest  but  mistaken  belief  that  wife  had  obtained  divorce 
is  no  defense  to  a  bigamy  prosecution — divorce  must  be 

valid  to  constitute  defense  to  bigamy  charge 230 

names  "Staunton"  and  "Stanton"  are  idem  sonans 230 

CUSTOMS. 

when  proof  of  custom  of  stock  shippers  in  going  about 
building  of  stock  yards  company  is  admissible  in  action 
by  shipper  against  the  company  for  injuries 522 

DAMAGES. 

bringing  of  suit  to  set  aside  ante-nuptial  contract  and  to 
recover  dower  is  a  sufficient  demand  to  justify  an  al- 
lowance of  damages  for  refusal  to  assign  dower 449 

in  action  against  city  for  salary  during  period  of  plaintiff's 
wrongful  discharge  his  earnings  or  opportunities  to  earn 
cannot  be  proved  to  reduce  damages 472 

when  proof  of  plaintiff's  wages  or  earnings  is  admissible.  567 

DEBTOR  AND  CREDITOR. 

the  Bulk  Sales  act  of  1905  is  void 40 

surety  on  appeal  bond  is  not  liable  for  principal's  debt — 
when  principal's  discharge  in  bankruptcy  releases  surety 
on  appeal  bond   3^^ 

when  stockholders  of  corporation  are  liable  as  partners — 
proof  of  de  facto  corporation  does  not  prevent  liability 
imposed  by  section  18  of  the  Incorporation  act 319 

act  of  Congress  limiting  liability  of  ship  owners  has  no 
application  to  a  personal  contract  for  coal 319 
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DEBTOR  AND  CREDITOR.— Continued.  pace. 

shares  of  stock  are  personal  property  and  are  subject  to 

levy  under  a  writ  of  attachment 391 

a  corporation  cannot  be  summoned  as  garnishee  to  answer 

for  shares  of  stock  where  the  certificate  has  been  issued 

and  delivered  to  the  stockholder 391 

what  agreement  by  an  agent  of  vendor  of  shares  of  stock 

does  not  affect  the  purchaser's  title 391 

individual  demand  cannot  be  set-off  against  joint  demand.  613 

DEEDS. 

when  alleged  declaration  of  trust  executed  by  grantee  in 
absolute  deed  will  not  be  enforced  because  not  signed  by 
all  the  beneficiaries  27 

when  deeds  do  not  convey  title  in  the  first  instance  but  are 
mere  evidence  of  title  previously  conferred  by  agree- 
ment under  which  possession  was  taken 49 

when  deed  to  church  creates  a  determinable  fee 178 

possibility  of  reverter,  in  case  of  a  determinable  fee,  does 
not  pass  under  a  quit-claim  deed 178 

possibility  of  reverter,  in  case  of  a  determinable  fee,  de- 
scends to  grantor's  heirs  who  were  in  existence  at  the 
time  of  his  death 178 

grantee  accepting  deed  containing  a  covenant  imposing  du- 
ties upon  him  is  bound  though  he  did  not  sign  deed 367 

what  provision  in  a  deed  is  a  covenant  and  not  a  condi- 
tion subsequent  367 

a  contingent  remainder  may  be  transferred  by  warranty 
deed  provided  the  grantor  lives  until  the  happening  of 
the  contingency  which  is  to  vest  the  estate 413 

when  deed  made  by  contingent  remainder-man  is  not  op- 
erative to  transfer  title 4^3 

sections  9  and  13  of  Conveyance  act  must  be  construed 
together — ^purpose  of  section  13  of  Conveyance  act 480 

when  the  words  "if  a  less  estate  be  not  limited  by  express 
words,"  found  in  section  13  of  Conveyance  act,  must  be 
applied  to  a  statutory  form  of  warranty  deed 480 

when  doctrine  by  which  words  of  restriction  following  the 
granting  clause  will  be  rejected  as  being  repugnant  to 
the  estate  granted  does  not  apply 480 

grantor  may,  by  proper  words  of  restriction,  limit  a  less 
estate  than  a  fee  though  he  uses  the  statutory  form  of 
a  warranty  deed 4^0 

deed  construed  as  limiting  contingent  remainder  to  gran- 
tee's  children    4^1 

after  a  contingent  remainder  has  been  created  by  deed  the 
grantor  cannot  defeat  such  remainder  by  executing  a 
second  deed  without  restrictions 4^1 
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DEFAULT.                                                                           PAGE, 
right  of  defaulted  party  to  cross-examine  witnesses 136 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

"due  process  of  law"  defined 40 

vested  remainder  defined 412 

DESCENT. 

possibility  of  reverter,  in  case  of  a  determinable  fee,  de- 
scends to  the  grantor's  heirs  who  were  in  existence  at 
the  time  of  his  death 178 

word  "estate,"  used  in  the  statutes  governing  the  devise 
and  descent  of  property,  refers  to  all  interests  to  which 
deceased  is  entitled,  witfiout  reference  to  actual  seizin.   179 

DESCRIPTION.— See  WILLS. 

DOWER. 

bringing  of  suit  to  set  aside  ante-nuptial  contract  and  to 
recover  dower  is  a  sufficient  demand  to  justify  allow- 
ance of  damages  for  the  refusal  to  assign  dower 449 

DRAINAGE. 

duty  of  railroad  company  to  so  construct  road-bed  as  not 
to  obstruct  streams  and  overflow  adjacent  lands  is  a  con- 
tinuing  duty    502 

what  conditions  do  not  justify  railroad  company  in  chang- 
ing course  of  stream  5^2 

EASEMENTS. 

when  equity  may  enjoin  interference  with  easement  though 
easement  has  not  been  established  at  law 172 

owner  of  easement  of  passage  may  enjoin  acts  of  inter- 
ference amounting  to  a  practical  denial  of  his  rights..  172 

decree  enjoining  interference  with  perpetual  easement  of 
passage  involves  a  freehold,  and  an  appeal  lies  direct  to 
the  Supreme  Court  172 

EJECTMENT. 

in  ejectment  the  defendant  may  set  up  title  acquired  after 
commencement  of  the  suit i79 

286  —  42 
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ELECTIONS.                                                                       PACE. 
section  97  of  Election  law,  giving  circuit  courts  jurisdic- 
tion of  mayoralty  election  contests,  is  valid 326 

it  is  not  essential  that  the  cross  on  the  ballot  be  regular  in 

shape  or  that  it  be  made  of  single  lines 326 

blackening  of  square  does  not  take  the  place  of  a  cross. .  326 
not  every  mark  other  than  a  cross  is  distinguishing  mark.  326 
ballot  having  some  tickets  erased  by  diagonal  lines  invalid  326 
when  a  ballot  cannot  be  counted  because  of  erasures  by 

means  of  diagonal  pencil  lines 326 

erasure  of  names  of  candidates  by  a  horizontal  pencil  line 

is  not  necessarily  a  distinguishing  mark 327 

when  ballot  should  be  counted  for  the  contestant 327 

intersection  of  the  lines  of  the  cross  must  be  within  the 
circle  or  square — lines  of  cross  may  be  long  or  heavy. .  327 

what  are  not  distinguishing  marks 327 

written  word  on  ballot  may  not  be  a  distinguishing  mark.  327 
a  mutilated  ballot,  on  which  part  of  the  circle  and  squares 

of  one  ticket  does  not  appear,  cannot  be  counted 327 

mere  erasure  of  marks  made  in  some  of  the  squares  does 

not  constitute  a  distinguishing  mark 327 

ballot  having  crosses  on  the  names  of  the  candidates  in- 
stead of  in  the  squares  cannot  be  counted 327 

ELEVATORS.— See  CARRIERS.  ' 

EMINENT  DOMAIN. 

in  condemnation  cases  county  court  is  not  inferior  to  cir- 
cuit court — ^when  circuit  court  cannot  award  certiorari 
to  review  condemnation  proceeding  in  county  court...  218 

EQUITY. 

court  may  acquire  jurisdiction  of  person  of  infant  through 

guardian  ad  litem  for  purpose  of  partition  but  cannot 

compel  guardian  to  exchange  legacy  for  land 27 

when  equity  will  not  reform  insurance  policy  after  loss. .  98 
when  equity  may  enjoin  interference  with  easement  though 

easement  has  not  been  established  at  law 172 

when  court  of  equity  may  set  aside  judgment  at  law  though 

sheriff's  return  shows  service  of  process 235 

when  contract  for  sale  of  land  should  be  enforced — ^when 

tender  by  complainant  before  filing  bill  is  unnecessary.  249 
averments,  unsupported  by  proof,  do  not  justify  equity  in 

retaining  jurisdiction  of  a  bill  to  establish  trust  though 

proof  shows  complainant  has  a  legal  demand 262 

proof,  without  corresponding  allegations,  is  unavailing  in 

equity  though  a  clear  case  is  established 290 
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EQUITY,— Continued.  page. 

collection  of  special  assessment  will  not  be  enjoined  upon 
grounds  which  complainant  might  have  availed  himself 
of  as  defenses  at  some  stage  of  assessment  proceeding.  358 

what  matters  are  not  ground  for  enjoining  collection  of  a 
special  assessment — what  does  not  entitle  complainant 
to  an  accounting  from  city 358 

equity  will  require  a  confidential  agent  of  a  person  of  en- 
feebled mind  to  prove  the  fairness  of  a  conveyance  of 
the  principal's  property  to  the  agent 396 

statements  of  fact  in  a  sworn  answer  to  a  bill  which  has 
not  waived  answer  under  oath  are  evidence,  but  such  evi- 
dence is  not  conclusive — ^how  overcome 396 

no  inflexible  rule  can  be  laid  down  to  control  specific  per- 
formance, and  each  case  must  be  determined  largely  up- 
on its  own  particular  facts  424 

equity  has  jurisdiction  in  matters  of  equitable  set-off 535 

findings  of  master  in  chancery  are  only  prima  f<Kie  cor- 
rect and  do  not  have  the  force  of  a  verdict  in  a  case 
where  parties  are  entitled  to  a  jury 584 

if  real  owner  of  certificate  of  purchase  sought  to  be  set 
aside  as  a  cloud  is  not  a  party  to  suit  the  court  should 
not  proceed  to  final  decree 5^4 

testimony  of  an  unimpeached  witness  which  is  not  contra- 
dicted by  positive  testimony  or  circumstances  cannot  be 
rejected,  even  by  a  jury 5^4 

sureties  on  township  treasurer's  bond  cannot  maintain  bill 
to  correct  his  official  reports  to  show  that  defalcation  oc- 
curred before  they  became  sureties 604 

ESTOPPEL. 

when  city  is  not  estopped,  in  action  to  recover  salary,  to 
deny  that  plaintiff  is  a  de  jure  officer 47^ 

EVIDENCE. 

in  a  personal  injury  case  a  qualified  physician  may  give 
his  opinion  that  plaintiff's  first  dislocation  would  pre- 
dispose to  later  ones  35 

an  intention  of  both  parties  not  to  deliver  grain  must  be 
shown — ^how  proved — evidence  of  other  similar  transac- 
tions in  option  deals  is  admissible 13S 

when  refusal  to  permit  third  party  to  testify  as  to  his  in- 
tentions when  dealing  with  defendant  is  harmless 135 

when  letter  written  by  a  defendant,  stating  that  his  note 
could  be  safely  accepted,  is  admissible  upon  the  question 
of  his  intention  ^3^ 
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right  of  defaulted  party  to  cross-examine  witnesses 136 

when  records  of  a  court  proceeding  are  destroyed  by  fire 
their  contents  may  be  proven  by  the  best  evidence  ob- 
tainable, even  by  parol,  if  there  is  no  written  proof. ...  159 

test  of  interest  which  disqualifies  a  witness  when  an  heir 
is  a  party — when  complainant  sues  as  heir 220 

who  are  incompetent  witnesses  when  complainant  in  a  bill 
to  set  aside  will  and  for  partition  sues  as  heir 220 

if  signature  to  instrument  is  proved  to  be  genuine  the  in- 
strument affords  prima  facie  evidence  that  its  contents 
were  known  to  the  signer — ^burden  of  proof 220 

when  sheriff's  return  of  summons  may  be  contradicted..  235 

extrinsic  evidence  is  admissible  to  identify  subject  matter 
of  written  contract  without  reference  to  whether  there   . 
is  a  latent  or  patent  ambiguity 249 

what  constitutes  a  valid  contract,  by  correspondence,  for 
the  sale  of  land 249 

what  is  not  a  variance  between  pleading  and  proof  as  to 
place  where  plaintiff's  injury  occurred 275 

what  evidence  furnishes  no  basis  for  instruction  framed 
on  the  theory  that  the  plaintiff  suddenly  drove  in  front 
of  a  street  car 275 

when  evidence  as  to  speed  of  street  car  several  blocks  from 
place  of  accident  is  admissible  though  there  was  an  in- 
tervening  stop    •  •  •  •  27s 

what  evidence  tends  to  support  allegation  as  to  place  where 
accident  occurred— what  tends  to  show  that  street  car 
was  being  run  negligently  283 

when  witness  may  read  entries  from  books  of  account. . .  320 

what  facts  do  not  establish  apparent  authority  for  attor- 
ney to  appear  for  defendants  to  a  suit 34^ 

what  shows  a  meritorious  defense  to  replevin 341 

statements  of  fact  in  a  sworn  answer  to  a  bill  which  has 
not  waived  answer  under  oath  are  evidence,  but  such 
evidence  is  not  conclusive — ^how  overcome 396 

proof  of  existence  of  confidential  relation  between  parties 
to  a  transaction  benefiting  the  dominant  party  raises  a 
presumption  of  influence  by  such  party 39^ 

what  facts  are  inconsistent  with  claim  of  a  confidential 
agent  that  he  was  the  absolute  owner  of  property  con- 
veyed to  him  by  his  principal 39^ 

what  is  inconsistent  with  agent's  claim  that  he  owned  the 
house  where  he  and  his  principal  resided 39^ 

party  injured  by  an  obstruction  placed  by  defendant  street 
railway  company  in  a  street  is  not  required  to  prove  that 
obstruction  was  placed  there  without  permission  of  city  406 
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the  dumping  of  a  pile  of  cinders  in  a  street  is  prima  facie 
unlawful — ^party  relying  upon  permission  of  city  to  dump 
cinders  in  street  must  prove  the  fact 406 

when  prima  facie  proof  afforded  by  date  of  ante-nuptial 
contract  is  overcome  by  other  evidence 448 

burden  of  proof  where  provision  of  ante-nuptial  contract 
is  disproportionate  to  the  husband's  means 448 

what  evidence  does  not  show  that  the  intended  wife  had 
knowledge  of  intended  husband's  means 448 

police  patrolman  suing  for  salary  as  a  police  officer  must 
show  legal  existence  of  office 472 

resolutions  and  appropriation  ordinances  are  not  admis- 
sible in  evidence  for  purpose  of  establishing  existence  of 
office  of  police  patrolman 472 

in  action  to  recover  salary  for  period  of  plaintiff's  wrong- 
ful discharge,  earnings  or  opportunities  to  earn  cannot 
be  proven  to  reduce  damages 472 

when  release  of  damages  from  overflow  is  not  admissible 
in  action  for  damage  to  crops 502 

what  proof  authorizes  submission  of  case  to  jury  in  action 
for  damage  for  loss  of  plaintiff's  eye  from  the  popping  of 
hot  metal  in  a  mold 509 

proof  of  prior  will  making  same  disposition  of  property  as 
the  will  in  contest  is  competent  to  rebut  a  charge  of  un- 
due influence   513 

when  proof  of  custom  of  stock  shippers  in  going  about 
building  of  stock  yards  company  is  admissible  in  action 
by  shipper  against  the  company  for  injuries 522 

a  note  is  admissible  without  proof  of  its  execution  unless 
there  is  a  verified  plea  denying  execution 530 

variance  between  note  and  the  description  thereof  in  spe- 
cial counts  does  not  preclude  admission  of  note  in  evi- 
dence under  the  common  counts 530 

the  same  presumptions  arise  when  note  is  admitted  under 
common  counts  as  under  a  special  count 531 

when  prima  facie  case  made  by  proof  of  note  is  not  over- 
come by  showing  a  want  of  consideration 531 

what  justifies  jury  in  finding  that  roof  of  mine  was  in  a 
dangerous  condition  on  morning  of  accident 540 

when  the  number  of  rooms  inspected  by  an  examiner  may 
properly  be  shown  on  cross-examination 540 

parol  evidence  is  admissible  to  identify  subjects  and  ob- 
jects of  testator's  bounty — ^when  false  word  of  descrip- 
tion in  devise  may  be  stricken  out 560 

when  questions  of  motorman's  negligence  and  passenger's 
exercise  of  due  care  are  for  the  jury 566 
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presumption  of  negligence  arises  from  the  nature  of  the 
accident  and  the  attending  circumstances,  and  not  from 
the  mere  fact  of  the  accident  itself 566 

when  proof  that  motorman  knew  the  power  had  been  in- 
termittent all  day  is  competent 567 

when  proof  of  plaintiff's  wages  or  earnings  is  proper...!  567 

what  evidence  is  properly  refused  in  action  for  injury  to 
driver  of  patrol  wagon  at  railroad  crossing 576 

testimony  of  an  unimpeached  witness  which  is  not  contra- 
dicted by  positive  testimony  or  circumstances  cannot  be 
rejected,  even  by  a  jury 584 

when  opinion  evidence  as  to  the  proper  method  of  raising 
body  of  box-car  is  not  admissible 589 

in  assumpsit  by  attorney  on  note  given  by  client  the  client 
has  burden  of  proving  his  claim  of  damages  for  negli- 
gence of  attorney  in  managing  suit 613 

EXECUTORS  AND  ADMINISTRATORS. 

an  executor  de  son  tort  has  all  of  the  liabilities  but  none 

of  the  rights  of  a  regularly  appointed  executor 190 

an  executor  has  no  authority  to  carry  on  the  business  of 
the  deceased  nor  to  bind  the  estate  by  leasing  a  building 

for  a  term  of  years  for  that  purpose 190 

when  tenancy  of  executor  de  son  tort  is  by  the  month. . .  190 
in  a  proceeding  by  administratix  to  foreclose,  mortgagor 
is  entitled  to  such  credits  as  he  may  be  able  to  prove, 
and  he  need  not  pay  mortgage  and  probate  his  claims. .  534 

what  amounts  to  a  devise  of  real  estate  to  executor 552 

when  duty  as  executor  ends  and  duty  as  trustee  begins.. .  552 
what  provision  of  will  does  not  postpone  life  tenant's  right 

to  income  for  a  period  of  five  years 55^ 

non-resident  widow,  husband  or  next  of  kin  have  no  right 

to  nominate  administrator   607 

proviso  to  section  18  of  the  Administration  act,  precluding 
non-resident  widow,  husband  or  next  of  kin  from  nomi- 
nating administrator,  is  constitutional 607 

EXPERT  TESTIMONY.— See  EVIDENCE. 

FEES  AND  SALARIES.— See   MASTERS  IN   CHANCERY; 
OFFICES. 

FELLOW-SERVANTS.— See  MASTER  AND  SERVANT. 
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equity  will  require  a  person  occupying  a  confidential  rela- 
tion to  an  aged  person  of  feeble  mind  to  prove  fairness 

of  a  conveyance  of  property  to  him 396 

proof  of  existence  of  confidential  relation  between  parties 
to  a  transaction  benefiting  the  dominant  party  raises  a 
presumption  of  influence  by  such  party 396 

FORECLOSURE.— See  MORTGAGES. 

FORFEITURE. 

when  failure  to  tender  performance  on  the  day  specified 
in  the  contract  does  not  work  a  forfeiture , 424 

FORMER  CASES. 

City  of  Chicago  v.  Collins,  175  111.  445,  distinguished,  as 
to  power  of  legislature  to  restrict  right  to  use  the  streets 
to  a  privilege  58 

Fitchburg  Steam  Engine  Co.  v.  Potter,  211  111.  138,  fol- 
lowed, as  to  its  being  necessary  for  a  master's  claim  to 
show  time  consumed  in  various  matters 106 

Gottschalk  V.  Noyes,  225  111.  94,  referred  to,  as  containing 
a  properly  itemized  claim  by  master  for  services 106 

Ratner  v.  Chicago  City  Railway  Co.  233  111.  169,  followed, 
as  to  its  being  improper  for  instruction  to  permit  recov- 
ery upon  proof  of  negligence  not  charged  in  declaration.  117 

Chicago  V.  Condell,  224  111.  595,  and  Clark  v.  Chicago,  233 
id.  113,  distinguished,  as  to  when  a  writ  of  certiorari  is 
not  barred  by  mere  lapse  of  time 214 

Chicago  City  Railway  Co.  v.  Dinsmore,  162  111.  658,  dis- 
tinguished, as  to  when  it  is  negligence  to  start  street  car 
before  passenger  has  had  time  to  alight 262 

Canby  v.  Hartzell,  167  111.  628,  distinguished,  as  to  the 
constitution  not  prohibiting  giving  circuit  courts  orig- 
inal jurisdiction  in  election  contests 326 

Boatman  v.  Boatman,  198  111.  414,  and  Chapin  v.  Nott,  203 
id.  341,  overruled,  as  to  when  a  will  creates  a  contin- 
gent remainder   4^3 

Cover  V.  James,  217  111.  309,  followed,  as  to  power  of  the 
grantor  to  limit  estate  granted  though  he  uses  the  stat- 
utory form  of  a  warranty  deed 480 

CrandaU  v.  Sorg,  198  111.  48,  distinguished,  as  to  when  me- 
chanic's lien  cannot  be  enforced  against  the  fee 493 

Hecker  v.  Illinois  Central  Railroad  Co.  231  111.  574,  and 
Hackett  V.  Chicago  City  Railway  Co.  ante,  p.  116,  fol- 
lowed, as  to  proviso  to  section  120  of  the  Practice  act  of 
1907  being  invalid  57^ 
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Bloomington  Hotel  Co.  v.  Garthwait,  227  111.  613,  fol- 
lowed, as  to  when  right  to  mechanic's  lien  is  barred. . .  493 

Swiercs  v.  Illinois  Steel  Co.  231  111.  456,  explained,  as  to 
when  servant  does  not  assume  risk  by  obeying  order. . .  590 

Railroad  Co.  v.  Ca\dey,  148  111.  490,  Railroad  Co.  v.  John^ 
son,  191  id  594,  Railroad  Co.  v.  Haselwood,  194  id.  69, 
Railroad  Co.  v.  Schmitg,  211  id.  446,  and  CdU  v.  People, 
201  id.  499,  overruled,  as  to  expressions  relating  to  mo- 
tion for  new  trial  and  exception 591 

Morley  v.  Tozvn  of  Metamora,  78  111.  394,  and  Fogarty  v. 
Ream,  100  id.  366,  followed,  as  to  when  sureties  are  con- 
cluded by  principars  official  reports 604 

Strong  V.  Dignan,  207  111.  385,  distinguished,  as  to  the  pro- 
viso to  section  18  of  Administration  act  being  valid 607 

Hyman  v.  Bayne,  38  111.  256,  distinguished,  as  to  when  a 
suit  on  foreign  judgment  is  barred 620 

FRATERNAL  INSURANCE.— See  BENEFIT  SOCIETIES. 

FRAUD.— See  STATUTE  OF  FRAUDS. 

when  confidential  agent  will  not  be  permitted  to  accept 
conveyance  of  principal's  property 396 

mere  praise  of  property  by  vendor  is  not  fraud  or  misrep- 
resentation such  as  will  avoid  the  contract,  particularly 
where  the  vendee  visited  the  property 424 

FREEHOLD.— See  APPEALS  AND  ERRORS. 

GAMBLING  CONTRACTS. 

an  intention  of  both  parties  not  to  deliver  grain  must  be 
shown — ^how   proved    13S 

upon  question  of  intention,  evidence  of  other  similar  trans- 
actions in  options  is  admissible 135 

when  refusal  to  permit  a  third  party  to  testify  as  to  his 
intentions  when  dealing  with  the  defendant  is  harmless.  135 

if  a  part  of  the  consideration  for  a  note  is  money  lost  in 
grain  gambling  the  entire  promise  fails  and  no  recovery 
can  be  had  • ^3^ 

when  letter  written  by  defendant,  declaring  his  note  to  be 
safely  acceptable,  should  be  admitted 136 

words  "actual  delivery  contemplated,"  printed  on  order 
blanks  signed  by  parties  dealing  with  grain  broker,  are 
unnecessary  and  secure  no  legal  rights 136 
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a  corporation  cannot  be  summoned  as  garnishee  to  answer 
for  shares  of  stock  where  the  certificate  has  been  issued 
and  delivered  to  the  stockholder 391 

when  court  is  without  jurisdiction  to  render  any  judgment 
in  an  attachment  and  garnishment  proceeding 391 

GRAIN  DEALS.— See  GAMBLING  CONTRACTS. 

HIGHWAYS.— See  EASEMENTS. 

amendment  of  record  of  highway  commissioners  is  with- 
out effect  if  it  was  not  made  until  after  the  commission- 
ers had  lost  jurisdiction  of  the  proceeding 214 

mere  lapse  of  time  short  of  period  of  limitation  for  writ 
of  error  does  not  bar  certiorari  in  absence  of  element  of 
great  public  detriment 214 

what  cannot  be  regarded  as  a  great  public  detriment....  214 

party  injured  by  an  obstruction  placed  by  defendant  street 
railway  company  in  a  street  is  not  required  to  prove  the 
obstruction  was  placed  there  without  permission  of  city.  406 

the  dumping  of  a  pile  of  cinders  in  a  street  is  prima  facie 
unlawful — party  relying  upon  permission  of  city  to  dump 
cinders  in  street  must  prove  the  fact 406 

a  street  railway  company  dumping  cinders  in  street  for  a 
private  contractor,  who  was  to  haul  them  away,  is  liable 
for  the  consequences  if  injury  results 406 

HUSBAND  AND  WIFE. 

honest  but  mistaken  belief  that  wife  had  obtained  divorce 
is  no  defense  to  a  bigamy  prosecution — divorce  must  be 
valid  to  constitute  a  defense  to  bigamy  charge 230 

an  alleged  ante-nuptial  contract  which  is  made  after  mar- 
riage and  before  the  act  of  1874  took  eflFect  is  void 448 

when  prima  facie  proof  afforded  by  the  date  of  an  ante- 
nuptial contract  is  overcome  by  other  evidence 448 

effect  where  provision  of  ante-nuptial  contract  is  dispro- 
portionate to  intended  husband's  means 44^ 

what  evidence  does  not  show  that  the  intended  wife  had 
knowledge  of  intended  husband's  means 44^ 

wife's  social  and  financial  condition  at  time  of  marriage  is 
not  a  test  of  the  adequacy  of  the  provision  made  for  her 
in  an  ante-nuptial  contract 44^ 

provision  of  ante-nuptial  contract  limiting  husband's  legal 
duty  to  support  the  wife  according  to  his  ability  and  sta- 
tion in  life  is  void 44^ 
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bringing  of  suit  to  set  aside  ante-nuptial  contract  and  to 
recover  dower  is  a  sufl5cient  demand  to  justify  an  al- 
lowance of  damages  for  refusal  to  assign  dower 449 

IDEM  SONANS. 

names  "Staunton"  and  "Stanton"  are  idem  sonans. 230 

ILLEGAL  CONTRACT.— See  GAMBLING  CONTRACTS. 

INDICTMENT. 

names  "Staunton"  and  "Stanton"  are  idem  sonans. 230 

INFANTS. 

the  court  cannot  compel  minor  to  exchange  a  legacy  for 
real  estate    27 

INJUNCTION. 

when  equity  may  enjoin  interference  with  easement  though 
easement  has  not  been  established  at  law 172 

the  owner  of  an  easement  of  passage  over  land  of  another 
may  enjoin  interference  therewith  which  amounts  to  a 
practical  denial  of  his  rights 172 

collection  of  special  assessment  will  not  be  enjoined  upon 
grounds  of  which  complainant  might  have  availed  him- 
self as  defenses  at  some  stage  of  assessment  proceeding.  358 

reliance  upon  promises  of  an  improvement  board  as  to  the 
improving  of  other  streets  is  not  ground  for  equitable 
relief  against  a  special  assessment 358 

what  matters  are  not  ground  for  enjoining  collection  of  a 
special  assessment — what  does  not  entitle  complainant 
to  accounting  from  city 358 

when  lodges  have  no  exclusive  right  to  certain  names...  438 

INJURIES.— See  NEGLIGENCE. 
INSOLVENCY.— See  DEBTOR  AND  CREDITOR. 

INSTRUCTIONS. 

instruction  in  personal  injury  case  should  not  permit  recov- 
ery upon  proof  of  negligence  not  charged  in  declaration.  117 

party  is  entitled  to  an  instruction  applying  the  law  to  the 
facts  he  claims  are  established  by  the  evidence — ^when 
all  elements  essential  to  recovery  need  not  be  stated..  147 

when  instructions  referring  jury  to  the  declaration  will  not 
be  considered  as  having  misled  the  jury  into  consider- 
ing withdrawn  counts  195 
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what  evidence  furnishes  no  basis  for  instruction  framed 
on  the  theory  that  the  plaintiff  suddenly  drove  in  front 
of  street  car 275 

when  refused  instruction  is  substantially  covered  by  given 
one — ^what  modification  cannot  be  complained  of 283 

instructions  stating  mere  abstract  rules  of  law  and  ones 
which  are  misleading  in  not  being  in  accordance  with 
the  facts  may  be  refused 407 

there  is  no  substantial  difference  between  repeating  the 
facts  alleged  in  the  declaration  and  referring  the  jury 
to  the  declaration  for  the  facts  alleged 502 

what  modification  does  not  change  meaning 503 

when  giving  of  instructions,  in  will  contest  case,  stating 
abstract  rules  of  law,  will  not  reverse 513 

instruction  stating  all  the  duties  imposed  by  section  18  of 
Mines  act  is  not  improper  though  evidence  only  shows 
a  violation  of  certain  provisions  of  the  section 541 

when  giving  instruction  as  to  the  effect  of  proof  of  the  . 
happening  of  an  accident  is  error 567 

INSURANCE. 

one  having  notice  of  agent's  authority  cannot  bind  prin- 
cipal by  dealing  beyond  such  authority 98 

when  equity  will  not  reform  insurance  policy  after  loss. .     98 

when  casualty  company  is  liable  for  more  than  the  face  of 
the  policy — whether  condition  of  policy  was  waived  is  a 
question  settled  in  Appellate  Court 306 

when  subordinate  lodges  must  be  held  to  be  bound  by  rules 
and  regulations  of  grand  lodge 438 

when  withdrawing  members  of  subordinate  lodge  are  not 
entitled  to  the  property  and  funds 438 

when  lodges  have  no  exclusive  right  to  certain  names. .. .  438 

whether  insured  person  acted  with  ordinary  care  in  at- 
tempting to  cross  swollen  rive'r  on  cable  ferry  is  a  ques- 

•     tion  of  fact  for  the  jury 635 

JUDGMENTS  AND  DECREES. 

when  a  court  of  equity  may  set  aside  a  judgment  at  law 
though  sheriff's  return  shows  service  of  summons 235 

a  decree  setting  aside  a  judgment  at  law  and  restraining 
further  proceedings  to  collect  it  is  final  and  appealable 
where  right  to  set  aside  the  judgment  is  questioned. . .  235 

what  is  not  a  waiver  of  jurisdictional  defects  under  a  mo- 
tion to  vacate  a  judgment 34^ 
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averments,  unsupported  by  proof,  do  not  justify  equity  in 
retaining  jurisdiction  of  bill  to  establish  a  trust  tliough 
proof  shows  complainant  has  a  legal  demand 262 

an  appeal  in  action  ex  contractu  must  be  dismissed,  in  ab- 
sence of  certificate  of  importance,  if  neither  party  can 
gain  or  lose  $1000  on  any  judgment  by  Supreme  Court  280 

constitution  does  not  prohibit  giving  circuit  courts  orig- 
inal jurisdiction  of  election  contests  326 

what  facts  do  not  establish  apparent  authority  for  attor- 
ney to  appear  for  defendants  to  a  suit 341 

what  is  not  a  waiver  of  jurisdictional  defects 341 

when  court  is  without  jurisdiction  to  render  any  judgment 
in  an  attachment  and  garnishment  proceeding 391 

when  the  Supreme  Court  will  entertain  appeal  though  less 
than  $1000  is  involved 439 

equity  has  jurisdiction  in  matters  of  equitable  set-off....  535 

LA,CHES. 

mere  lapse  of  time  short  of  the  period  of  limitation  for  a 
writ  of  error  does  not  bar  certiorari  in  absence  of  ele- 
ment of  great  public  detriment 214 

LANDLORD  AND  TENANT. 

a  lease  not  signed  by  the  proposed  lessee  is  not  binding 
without  his  acceptance,  where  it  is  for  a  term  to  begin 
in  the  future   190 

when  tenancy  of  executor  de  son  tort  is  by  the  month. . .  190 

LAW  AND  FACT. 

whether  it  is  negligence  to  attempt  to  board  moving  street 
car  is  a  question  of  fact  under  the  circumstances 35 

when  question  of  negligence  of  motorman  in  approaching 
group  of  school  children  in  the  street  is  for  the  jury. . .  116 

whether  a  defendant  was  negligent  as  charged  is  a  ques- 
tion of  fact — ^how  to  raise  question  whether  legal  prin- 
ciples were  correctly  applied  to  the  facts 246 

effect  where  Appellate  Court  finds  facts  different  from 
trial  court — power  of  Supreme  Court  on  review 246 

whether  condition  of  insurance  policy  Was  waived  is  mixed 
question  of  law  and  fact,  upon  which  the  judgment  of 
the  Appellate  Court  is  conclusive 306 

question  whether  the  man  who  gave  plaintiff  his  orders 
was  his  foreman  is  one  of  fact,  where  the  evidence  upon 
that  point  is  in  conflict 315 

when  question  of  contributory  negligence  of  fire  chief  in 
driving  to  a'  fire  is  one  of  fact  for  the  jury 406 
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when  a  servant  unloading  bridge  piles  from  flat-car  does 
not,  as  a  matter  of  law,  assume  the  risk  of  injury  due 
to  breaking  of  rope  315 

questions  of  assumed  risk  and  whether  relation  of  fellow- 
servants  exists  are  ordinarily  questions  of  fact 509 

whether  failure  to  comply  with  Mines  act  was  proximate 
cause  of  injury  is  a  question  for  the  jury 540 

when  questions  of  motorman's  negligence  and  passenger's 
exercise  of  due  care  are  for  the  jury 566 

whether  insured  acted  with  ordinary  care  in  attempting 
to  cross  swollen  river  on  a  cable  ferry  is  a  question  of 
fact  for  the  jury  635 

LEASES.— See  LANDLORD  AND  TENANT. 

LEGISLATURE.— See  CONSTITUTIONAL  LAW. 

legislature,  by  section  8  of  the  City  and  Village  act,  did 
not  deprive  itself  of  the  power  to  subsequently  pass  an 
act  that  applies  to  cities  only,  and  not  to  villages 355 

LICENSE. 

when  stock  shipper  is  not  a  mere  licensee  when  in  build- 
ing maintained  by  stock  yards  company 522 

LIENS.— See  MECHANICS'  LIENS. 

LIMITATIONS. 

failure  to  file  claim  for  lien  or  bring  suit  within  the  time 
limited  by  section  7  of  the  Mechanic's  Lien  act  of  1895 
bars  the  right  to  a  lien 493 

provision  of  statute  relating  to  effect  of  defendant's  ab- 
sence from  State  when  cause  of  action  accrued  does  not 
apply  if  both  parties  were  non-residents 620 

when  suit  on  foreign  judgment  is  barred 620 

when  cause  of  action  accrues 620 

LODGES. 

when  subordinate  lodges  must  be  held  to  be  bound  by  rules 

and  regulations  of  grand  lodge 438 

when  withdrawing  members  of  subordinate  lodge  are  not 

entitled  to  the  property  and  funds 438 

when  lodges  have  no  exclusive  right  to  certain  names...  438 

MANDAMUS. 

when  a  railroad  company  cannot  be  compelled  by  city  to 
re-pave  roadway  of  sub- way  under  its  tracks 375 
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the  proprietor  of  a  passenger  elevator  is  not  a  carrier  of 
passengers  as  to  his  own  employees,  and  the  ordinary 
rules  governing  master  and  servant  apply 91 

hotel  waitress  using  elevator  to  go  to  her  room  on  return- 
ing from  a  walk  uses  it  as  an  employee  and  not  as  guest.    91 

danger  from  incompetent  fellow-servants  is  not  an  ordi-  ' 
nary  risk,  but  it  may  be  assumed  by  voluntarily  contin- 
uing in  employment  without  protest  after  notice 146 

when  risk  of  dangers  arising  from  master's  negligence  is 
assumed — such  risk  is  based  upon  servant's  notice  and 
not  upon  a  contract  of  hiring 146 

when  fact  that  negligence  of  fellow-servant  contributes  to 
injury  does  not  preclude  a  recovery 146 

question  whether  the  man  who  gave  plaintiff  his  orders 
was  his  foreman  is  one  of  fact,  where  the  evidence  upon 
such  point  is  in  conflict 315 

when  a  servant  unloading  bridge  piles  from  flat-car  does 
not,  as  a  matter  of  law,  assume  the  risk  of  injury  from 
breaking  of  rope    315 

questions  of  assumed  risk  and  whether  relation  of  fellow- 
servants  exists  are  ordinarily  questions  of  fact 509 

what  j)roof  authorizes  submission  of  case  to  jury  in  action 
for  loss  of  plaintiff's  eye  from  the  popping  of  hot  metal 
in  a  mold  5^ 

a  master  should  use  reasonable  care  to  see  that  servant  is 
not  unnecessarily  exposed  to  danger,  even  though  the 
work  is  necessarily  attended  with  some  danger 589 

when  servant  does  not  assume  risk  by  obeying  order 589 

master  is  liable  although  an  accident  or  the  negligence  of 
the  injured  servant's  fellow-servant  concurs  with  mas- 
ter's negligence  in  causing  injury 590 

when  foreman's  representation  is  too  remote  to  be  reKed 
upon  as  an  assurance  of  safety 590 

MASTERS  IN  CHANCERY. 

master's  claim  should  show  the  time  consumed  in  exam- 
ining questions  of  law  and  fact  and  in  preparing  his  re- 
port of  his  findings  and  conclusions 106 

the  Supreme  Court  will  allow  nothing  for  lump  charge  by 
master  for  hearing  arguments,  examining  questions  in 
issue  and  reporting  conclusions   106 

the  fact  that  chancellor  has  approved  charge  by.  master  for 
services  is  without  special  weight,  and  Supreme  Court 
may  consider  its  reasonableness   106 
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MASTERS   IN   CHANCERY.— Cow/wm^J.                           page. 
findings  of  master  in  chancery  are  only  prima  facie  cor- 
rect and  do  not  have  the  force  of  a  verdict  in  a  case 
where  parties  are  entitled  to  a  jury 584 

MECHANICS'  LIENS. 

when  lien  cannot  be  enforced  against  the  fee 493 

failure  to  file  claim  for  lien  or  bring  suit  within  time  lim- 
ited by  section  7  of  the  Mechanic's  Lien  act  of  1895  bars 
the  right  to  the  lien  493 

MINES. 

defect  in  the  roof  of  a  room  in  a  mine  is  within  meaning 
of  words  "any  dangerous  conditions/'  used  in  section  18 
of  Mines  act,  relating  to  examiner's  duties 540 

what  justifies  jury  in  finding  that  roof  of  mine  was  in  a 
dangerous  condition  on  the  morning  of  the  accident 540 

whether  failure  to  comply  with  Mines  act  was  proximate 
cause  of  the  injury  is  a  question  for  the  jury 540 

contributory  negligence  of  miner  does  not  preclude  a  re- 
covery for  willful  violation  of  Mines  act 540 

mine  examiner's  failure  to  comply  with  Mines  act  is  will- 
ful although  there  was  no  evil  intent 540 

when  the  number  of  rooms  inspected  by  examiner  may  be 
properly  shown  on  cross-examination 540 

instruction  stating  all  the  duties  specified  in  section  18  of 
Mines  act  is  not  improper  though  evidence  only  shows 
a  violation  of  certain  provisions  of  the  section 541 

places  of  refuge  are  not  required  to  be  constructed  at  any 
particular  points  along  hauling  road  if  they  are  not  more 
than  twenty  yards  apart 630 

whenr  verdict  for  mining  company  is  properly  directed  in 
an  action  counting  upon  failure  of  company  to  construct 
places  of  refuge  630 

MINORS.— See  INFANTS. 

MORTGAGES. 

in  a  proceeding  by  administratrix  to  foreclose,  mortgagor 
is  entitled  to  such  credits  as  he  may  be  able  to  prove, 
and  he  need  not  pay  mortgage  and  probate  his  claims.  534 

a  mortgagor  is  entitled  to  credit  for  payments  endorsed  by 
mortgagee  on  duplicate  note  after  the  original  note  has 
been  lost  534 

equity  has  jurisdiction  in  matters  of  equitable  set-off. . . .  535 

MOTIONS.— See  PRACTICE. 

Digitized  by  LjOOQIC 


672  INDEX.  OSS  DL 

MUNICIPAL    CORPORATIONS.— Sec    SPECIAL    ASSESS- 
MENTS. PAGE. 

a  city  may  be  authorized  by  legislature  to  impose  a  license 
fee  for  purpose  of  revenue 58 

legislature  has  power  to  authorize  municipal  corporations 
to  impose  a  vehicle  tax 58 

legislature  may  restrict  use  of  streets  to  a  privilege. ...     58 

a  vehicle  tax  is  not  double  taxation 58 

the  Vehicle  Tax  act  of  1907,  and  the  Chicago  Wheel  Tax 
ordinance  based  thereon,  are  valid 58 

Vehiclg  Tax  act  of  1907  applies  to  both  cities  and  villages.    59 

Chicago  Wheel  Tax  ordinance  applies  to  all  vehicles,  in- 
cluding pleasure  vehicles  294 

ordinance  granting  use  of  streets  for  street  railway  pur- 
poses becomes  a  contract  when  accepted  and  acted  upon 
by  the  company  in  a  substantial  manner .* 346 

extent  to  which  section  8  of  Street  Railroads  act  affects 
city's  power  to  grant  use  of  streets 346 

ordinance  fixing  the  kind  of  pavement  which  street  rail- 
way company  shall  put  down  is  binding  and  precludes 
special  assessment  for  a  different  kind 346 

legislature  has  power,  notwithstanding  section  8  of  City 
and  Village  act,  to  pass  a  law  applicable  to  cities  only. .  355 

act  of  1899,  authorizing  cities  of  100,000  population  and 
under  to  construct  outlet  sewers,  pumping  works,  etc., 
applies  to  cities  only,  and  not  to  villages 355 

when  a  railroad  company  cannot  be  compelled  by  city  to 
re-pave  roadway  of  sub-way  under  its  tracks 375 

charter  of  Illinois  Central  Railroad  Company  is  a  contract 
between  the  company  and  the  State 375 

police  patrolman  suing  for  salary  as  a  police  officer  must 
show  the  legal  existence  of  the  office 47^ 

incorporation  of  a  city  under  the  general  law  abolishes, 
eo  instanti,  the  office  of  police  patrolman  existing  under 
the  city's  former  special  charter 472 

the  office  of  police  patrolman  once  abolished  does  not  ex- 
ist until  again  established  by  ordinance 47^ 

resolutions  and  appropriation  ordinances  are  not  admis- 
sible in  evidence  for  the  purpose  of  establishing  the  ex- 
istence of  the  office  of  police  patrolman 472 

when  ordinance  does  not  create  office  of  police  patrolman.  472 

in  an  action  to  recover  salary  for  the  period  of  plaintiffs 
wrongful  discharge,  earnings  or  opportunities  to  earn 
cannot  be  proven  to  reduce  damages 47^ 

when  city  is  not  estopped,  in  suit  for  salary,  to  deny  that 
plaintiff  is  a  de  jure  officer 47^ 

when  suit  for  salary  is  not  premature 473 
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NAMES.  PAGE. 

names  "Staunton"  and  "Stanton"  are  idem  sonans 230 

when  lodges  have  no  exclusive  right  to  certain  names...  438 

NEGLIGENCE. 

in  a  personal  injury  case  a  qualified  physician  may  give 
his  opinion  that  the  plaintiff's  first  dislocation,  resulting 
from  injury,  would  pre-dispose  to  later  ones 35 

it  is  not  negligence  per  se  to  attempt  to  board  a  moving 
street  car   35 

proprietor  of  passenger  elevator  is  not  a  carrier  of  pas- 
sengers as  to  his  own  employees,  but  the  usual  rules  gov- 
erning master  and  servant  apply 91 

hotel  waitress  using  elevator  to  go  to  her  room  on  return- 
ing from  a  walk  uses  it  as  an  employee  and  not  as  guest    91 

when  question  of  motorman's  negligence  in  having  a  slack 
brake  chain  when  approaching  group  of  school  children 
in  street  is  for  the  jury 116 

an  instruction  should  not  permit  a  recovery  upon  proof  of 
negligence  not  charged  in  the  declaration 117 

danger  from  incompetent  fellow-servants  is  not  an  ordi- 
nary risky  but  it  may  be  assumed  by  continuing  in  the 
employment,  without  protest,  after  notice 146 

when  risk  of  dangers  arising  from  master's  negligence  is 
assumed — such  assumption  is  based  upon  servant's  no- 
tice and  not  upon  contract  of  hiring 146 

when  fact  that  negligence  of  fellow-servant  contributes  to 
injury  does  not  preclude  a  recovery 146 

effect  of  section  18  of  Motor  Vehicle  act,  relating  to  proof 
necessary  to  make  a  prima  facie  case  of  negligence — 
what  else  must  be  shown  by  plaintiff 164 

proviso  to  sub-section  "c"  of  Motor  Vehicle  act  must  al- 
ways be  given  effect  in  determining  what  is  the  high- 
est lawful  rate  of  speed  in  particular  locality 164 

what  matters  in  action  for  damages  for  crossing  accident 
are  questions  of  fact 187 

a  known  peril,  such  as  a  heavy  fog,  does  not  lessen  the  de- 
gree of  care  due  from  carrier  to  passenger 194 

liability  of  carrier  for  passenger's  injury,  due  immediately 
to  "an  act  of  God,"  is  not  excused  if  carrier's  negligence 
has  contributed  in  any  degree  to  such  injury 19S 

it  is  negligence  to  start  street  car  before  passenger  who 
has  signaled  for  the  stop  has  had  time  to  alight 262 

when  evidence  as  to  speed  of  a  street  car  several  blocks 
from  place  of  injury  is  admissible  though  there  was  an 
intervening  stop  ^5 
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NEGLIGENCE.— Con/m«^(i.  page. 

what  evidence  tends  to  support  the  allegation  as  to  place 
where  the  accident  occurred— what  tends  to  show  that 
street  car  was  being  run  negligently 283 

question  whether  the  man  who  gave  plaintiff  his  orders 
was  his  foreman  is  one  of  fact,  where  the  evidence  upon 
such  point  is  in  conflict 315 

when  a  servant  unloading  bridge  piles  from  flat-car  does 
not,  as  a  matter  of  law,  assume  risk  of  an  injury  from 
breaking  of  rope  315 

party  injured  by  obstruction  in  street  is  not  required  to 
prove  that  it  was  placed  there  without  permission  of  the 
city,  since  such  permission  is  a  matter  of  defense 406 

the  dumping  of  a  pile  of  cinders  in  a  street  is  prima  facie 
unlawful — party  relying  upon  permission  of  city  to  dump 
such  cinders  must  prove  the  fact 406 

a  street  railway  company  dumping  cinders  in  a  street  for 
delivery  to  a  private  contractor,  who  is  to  haul  them 
away,  is  liable  for  the  consequences 406 

when  question  of  contributory  negligence  of  fire  chief  in 
driving  to  fire  is  one  of  fact  for  the  jury 406 

what  proof  authorizes  submission  of  case  to  jury  in  an 
action  for  damages  for  loss  of  plaintiff's  eye  from  the 
popping  of  hot  metal  in  a  mold 509 

when  stock  shipper  is  not  a  mere  licensee  when  in  build- 
ing maintained  by  stock  yards  company 522 

when  proof  of  custom  of  stock  shippers  in  going  about 
building  of  stock  yards  company  is  admissible  in  action 
by  shipper  against  the  company  for  injuries 522 

a  defect  in  the  roof  of  a  room  in  a  mine  is  within  the 
meaning  of  words  "any  dangerous  conditions,"  used  in 
section  18  of  Mines  act,  relating  to  examiner's  duties. .  540 

what  justifies  jury  in  finding  that  roof  of  mine  was  in  a 
dangerous  condition  on  morning  of  accident 540 

whether  failure  to  comply  with  Mines  act  was  proximate 
cause  of  injury  is  a  question  for  the  jury 540 

contributory  negligence  of  miner  does  not  preclude  recov- 
ery for  willful  violation  of  Mines  act 540 

mine  examiner's  failure  to  comply  with  Mines  act  is  will- 
ful although  there  was  no  evil  intent 540 

when  the  number  of  rooms  inspected  by  examiner  may  be 
properly  shown  on  cross-examination 540 

when  question  of  motorman's  negligence  and  passenger's 
exercise  of  due  care  are  for  the  jury 5^ 

rule  where  employees  of  carrier  are  required  to  act  in  a 
sudden  emergency  to  avoid  accident  5^ 


Digitized  by  LjOOQIC 


235  E]  INDEX.  675 

NEGLIGENCE.— Con/tnutfd.  page. 

when  doctrine  of  res  ipsa  loquitur  does  not  apply 566 

presumption  of  negligence  arises  from  the  nature  of  the 
accident  and  the  attending  circumstances  and  not  from 
the  mere  fact  of  the  accident  itself 566 

when  giving  instruction  as  to  the  effect  of  proof  of  the 
happening  of  an  accident  is  error 567 

when  proof  that  motorman  knew  the  power  had  been  in- 
termittent all  day  is  competent 567 

when  proof  of  plaintiff's  wages  or  earnings  is  proper. . . .  567 

what  evidence  is  properly  refused  in  action  for  injury  to 
driver  of  patrol  wagon  at  railroad  crossing 576 

when  opinion  evidence  as  to  the  proper  method  of  raising 
body  of  box-car  is  not  admissible 589 

the  master  should  use  reasonable  care  to  see  that  servant 
is  not  unnecessarily  exposed  to  danger,  even  though  the 
work  is  necessarily  attended  with  some  danger 589 

when  servant  docs  not  assume  risk  by  obeying  order 589 

the  master  is  liable  though  an  accident  or  the  negligence 
of  the  injured  servant's  fellow-servant  concurs  with  the 
master's  negligence  in  producing  injury 590 

when  foreman's  representation  is  too  remote  to  be  relied 
upon  as  an  assurance  of  safety 59° 

when  personal  injury  case  should  go  to  jury 625 

places  of  refuge  are  not  required  to  be  constructed  at  any 
particular  points  along  hauling  road  in  mine  if  they  are 
not  more  than  twenty  yards  apart 630 

when  verdict  for  mining  company  is  properly  directed  in 
an  action  counting  upon  company's  failure  to  construct 
places  of  refuge  • ^3° 

whether  insured  acted  with  ordinary  care  in  attempting  to 
cross  swollen  river  on  a  cable  ferry  is  a  question  of  fact 
for  the  jury  ^35 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

one  having  notice  of  agent's  authority  cannot  bind  prm- 

cipal  by  dealing  beyond  such  authority 98 

after  the  defendant  is  served  with  process  both  parties  are 

bound  to  take  notice  of  motions  or  orders  in  the  case  not 

requiring  special  notice   - ;  •  •  ^59 

the  statute  does  not  require  notice  to  be  given  of  a  motion 

to  advance  a  cause  on  the  docket  for  trial 259 

sending  notice  by  registered  letter  is  a  proper  method. ...  259 
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police  patrolman  suing  for  salary  as  a  police  officer  must 
show  legal  existence  of  the  office  472 

the  incorporation  of  a  city  under  the  general  law  abolishes, 
eo  instanti,  the  office  of  police  patrolman  existing  under 
the  city's  special  charter 47^ 

the  office  of  police  patrolman  once  abolished  docs  not  ex- 
ist until  again  established  by  ordinance 47^ 

resolutions  and  appropriation  ordinances  are  not  admis- 
sible in  evidence  for  purpose  of  establishing  existence  of 
office  of  police  patrolman 47^ 

when  ordinance  does  not  create  office  of  police  patrolman .  472 

in  action  to  recover  salary  for  period  of  plaintiff's  wrong- 
ful discharge,  earnings  or  opportunities  to  earn  cannot 
be  proven  to  reduce  damages 47^ 

when  a  city  is  not  estopped,  in  action  for  salary,  to  deny 
that  plaintiff  is  a  de  jure  officer 472-^ 

when  suit  for  salary  is  not  premature 473 

OPINION  EVIDENCE.— See  EVIDENCE. 
OPTIONS.— See  GAMBLING  CONTRACTS. 

PARENT  AND  CHILD. 

when  contract  between*  father  and  son  with  respect  to  con- 
tributing to  father's  support  is  without  consideration..  3S6 

when  statutory  liability  of  son  to  support  parent  cannot  be 
relied  upon  as  a  consideration  for  an  agreement  by  the 
son  to  support  the  parent 3^ 

only  moral  obligation  which  will  afford  consideration  for 
promise  is  one  which  has  at  some  time  been  legal  duty.  386 

PARTIES. 

when  question  of  non-joinder  of  parties  will  not  be  con- 
sidered when  first  raised  in  court  of  review... 39^ 

if  real  owner  of  tax  certificate  sought  to  be  set  aside  as  a 
cloud  is  not  a  party  to  the  suit  the' court  should  not  en- 
ter final  decree   5^4 

lack  of  necessary  parties  may  be  taken  advantage  of  upon 
appeal  or  writ  of  error 5o4 

PARTITION.  .        r       ^ 

when  alleged  declaration  of  trust  will  not  be  enforced. ...     27 
the  court  should  not  decree  partition  in  disregard  of  lien 
agreed  to  by  all  the  parties ^7 
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FARTITIOI^.— Continued.  page. 

court  may  acqxrire  jurisdiction  of  person  of  minor  through 
guardian  ad  litem  for  purpose  of  partition  but  cannot 
compel  minor  to  exchange  a  legacy  for  real  estate. ...     27 

PLEADING. 

irregularity  in  failing  to  formally  join  issue  on  common 
counts  after  pleas  are  filed  to  special  counts  is  waived 
by  verdict  where  no  objection  was  made  during  trial. .   136 

names  "Staunton"  and  "Stanton"  are  idem  sonans 230 

what  is  not  a  variance  between  pleading  and  proof  as  to 
the  place  where  plaintiff's  injury  occurred 275 

what  is  not  a  waiver  of  jurisdictional  defects  under  a  mo- 
tion to  vacate  a  judgment 341 

statements  of  fact  in  a  sworn  answer  to  a  bill  which  has 
not  waived  answer  under  oath  are  evidence  in  favor  of 
defendant — such  evidence  is  not  conclusive 396 

a  note  is  admissible  without  proof  of  its  execution  unless 
there  is  a  verified  plea  denying  execution 530 

variance  between  note  and  the  description  thereof  in  spe- 
cial counts  does  not  preclude  admission  of  note  in  evi- 
dence under  common  counts  530 

an  individual  demand  cannot  be  set  off  against  a  joint  de- 
mand— ^party  cannot  traverse  and  confess  and  avoid  in 
the  same  pleading  613 

PRACTICE.— See  APPEALS  AND  ERRORS. 

claim  of  master  in  chancery  for  examining  questions  and 
reporting  conclusions  should  show  the  time  consumed  . .   106 

Supreme  Court  will  not  allow  a  lump  charge  by  master  in 
chancery  for  hearing  arguments,  examining  questions 
in  issue  and  reporting  conclusions   106 

fact  that  a  chancellor  has  approved  charge  by  master  is 
without  special  weight,  and  the  Supreme  Court  may  de- 
termine die  question  of  its  reasonableness 106 

right  of  defaulted  party  to  cross-examine  witnesses 136 

when  refusal  to  withdraw  counts  from  consideration  of 
jury  is  not  ground  for  reversal 146 

a  motion  to  exclude  the  evidence  is  not  a  proper  method 
of  questioning  the  sufficiency  of  the  declaration 146 

what  is  not  ground  for  motion  in  arrest  of  judgment. . . .  146 

evidence  cannot  be  weighed  upon  motion  to  direct  a  ver- 
dict, but  evidence  in  favor  of  party  against  whom  motion 
is  made  is  considered  in  its  most  favorable  light  to  him.  187 

Supreme  Court  is  bound  by  Appellate  Court's  finding  of 
facts— what  is  necessary  to  bring  the  Appellate  Court's 
findings  in  review  in  Supreme  Court 227 
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after  the  defendant  is  serVed  with  process  both  parties  are 
bound  to  take  notice  of  motions  or  orders  in  the  case 
not  requiring  special  notice  259 

the  statute  does  not  require  jnotice  to  be  given  of  a  motion 
to  advance  a  cause  on  the  docket  for  trial 259 

sending  notice  by  registered  letter  is  proper  method 259 

petition  to  probate  a  will  may  be  dismissed  by  petitioner, 
against  the  objection  of  an  adverse  party,  at  any  time 
before  final  judgment  298 

trial  of  case  out  of  order  is  within  the  sound  discretion  of 
the  court  319 

what  is  not  an  abuse  of  discretion  in  granting  motion  to 
place  cause  upon  trial  calendar 319 

when  witness  may  read  entries  from  books  of  account...  320 

Supreme  Court  is  bound  by  the  Appellate  Court's  finding 
of  facts  and  can  only  determine  whether  the  law  has 
been  correctly  applied  to  the  facts  so  found 324 

what  is  not  a  waiver  of  jurisdictional  defects  under  a  mo- 
tion to  vacate  a  judgment 341 

when  question  of  non- joinder  of  parties  will  not  be  con- 
sidered when  first  raised  in  a  court  of  review 391 

statements  of  fact  in  a  sworn  answer  to  a  bill  which  has 
not  waived  answer  under  oath  are  evidence,  but  such 
evidence  is  not  conclusive — ^how  overcome 396 

costs  of  additional  abstract  will  not  be  taxed  to  appellant 
if  such  abstract  does  not  conform  to  the  rules 449,  397 

when  the  Supreme  Court  will  ejitertain  appeal  though  less 
than  $1000  is  involved 439 

proviso  to  section  120  of  Practice  act  of  1907,  relating  to 
review  of  facts  by  Supreme  Court,  is  invalid 576 

last  clause  of  section  119  of  Practice  act  of  1907,  relating 
to  stipulation  by  the  appellant  that  judgment  may  be  en- 
tered against  him,  is  unconstitutional 580 

a  statute  granting  an  appeal  must  confer  same  rights  and 
impose  same  burdens  on  both  parties 580 

findings  of  master  in  chancery  are  only  prima  facie  cor- 
rect and  do  not  have  the  force  of  a  verdict  in  a  case 
where  parties  are  entitled  to  a  jury 584 

testimony  of  an  unimpeached  witness  which  is  not  contra- 
dicted by  positive  testimony  or  circumstances  cannot  be 
rejected,  even  by  a  jury 5^4 

motion  for  new  trial  and  exception  to  its  denial  are  neces- 
sary to  raise  question  of  sufficiency  of  evidence 590 

statute  requiring  reasons  for  motion  for  new  trial  to  be  in 
writing  is  not  mandatory 59^ 
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rule  relating  to  motions  for  new  trial 590 

what  matters  may  be  reviewed  although  no  motion  for  a 
new  trial  was  made   590 

what  rulings  are  reviewable  without  an  exception  to  over- 
ruling of  motion  for  new  trial 590 

a  motion  to  direct  a  verdict  for  defendant  does  not  require 
court  to  weigh  conflicting  evidence 625 

a  verdict  manifestly  against  the  weight  of  evidence  should 
be  set  aside,  and  it  is  error  to  refuse  to  set  it  aside  and 
allow  a  new  trial  625 

Appellate  Court's  judgment  is  final  as  to  matters  of  fact 
in  controversy  diough  that  court  expresses  an  errone- 
ous view  of  the  law  in  its  opinion 625 

it  is  not  the  law  that  a  judgment  should  not  be  reversed 
if  evidence  for  the  successful  party,  considered  alone, 
is  sufficient  to  sustain  the  verdict 625 

PRESUMPTIONS.— See  EVIDENCE. 

the  presumption  in  favor  of  the  regularity  of  proceedings 
of  the  trial  court  in  actions  at  law  obtains  in  a  court  of 
review  until  affirmative  showing  of  error 278 

PRINCIPAL  AND  AGENT. 

one  having  notice  of  agent's  authority  cannot  bind  prin- 
cipal by  dealing  beyond  such  authority 98 

what  agreement  by  the  agent  of  vendor  of  shares  of  stock 
does  not  affect  the  purchaser's  title 391 

equity  will  require  the  confidential  agent  of  a  person  of 
feeble  mind  to  prove  the  fairness  of  a  conveyance  of 
the  principal's  property  to  the  agent 396 

what  facts  are  inconsistent  with  agent's  claim  of  absolute 
ownership  of  property  conveyed  to  him  by  principal. . .  396 

PROBATE. 

petition  to  probate  a  will  may  be  dismissed  by  petitioner, 
against  objection  of  an  adverse  party,  at  any  time  be- 
fore final  judgment  298 

PROCEDURE.— See  PRACTICE. 

PROCESS. 

when  sheriff's  return  may  be  contradicted — when  court  of 
equity  may  set  aside  a  judgment  at  law  though  sheriff's 
return  shows  service  of  summons 235 
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PROMISSORY  NOTES.— See  BILLS  AND  NOTES. 

PROXIMATE  CAUSE.— See  NEGLIGENCE. 

PUBLIC  POLICY.                                                                   PACK 
provision  of  an  ante-nuptial  contract  which  limits  the  hus- 
band's legal  duty  to  support  the  wife  according  to  his 
ability  and  station  in  life  is  void 448 

QUO  WARRANTO. 

affidavits  heard  on  rule  nisi  in  quo  warranto  must  be  saved 
by  bill  of  exceptions,  otherwise  only  errors  on  face  of 
pleadings  are  available  on  appeal 278 

RAILROADS.— See  STREET  RAILWAYS. 

a  known  peril,  such  as  a  heavy  fog,  does  not  lessen  degree 
of  care  due  from  carrier  to  passenger 194 

liability  of  carrier  for  passenger's  injury,  due  immediately 
to  "an  act  of  God,"  is  not  excused  if  carrier's  negligence 
has  contributed  in  any  degree  to  such  injury 195 

question  whether  the  man  who  gave  plaintiff  his  orders 
was  his  foreman  is  one  of  fact,  where  the  evidence  upon 
such  point  is  in  conflict 315 

when  a  servant  unloading  bridge  piles  from  flat-car  does 
not,  as  a  matter  of  law,  assume  the  risk  of  injury  from 
breaking  of  rope  315 

section  8  of  the  Railroad  act,  requiring  companies  to  con- 
struct and  maintain  crossings  and  approaches  in  a  safe 
condition,  is  a  proper  police  regulation 374 

section  8  of  Railroad  act  does  not  require  railroad  com- 
pany to  maintain  pavement  of  sub-way  after  it  has  once 
paved  the  roadway  and  approaches 374 

when  a  railroad  company  cannot  be  compelled  by  city  to 
re-pave  sub-way  under  its  tracks 375 

charter  of  Illinois  Central  Railroad  Company  is  a  contract 
between  the  company  and  the  State 375 

the  duty  of  a  railroad  company  not  to  obstruct  a  stream 
so  as  to  cause  it  to  overflow  lands  adjacent  to  right  of 
way  is  a  continuing  duty 502 

owner  of  land  may  assiune  that  an  overflow  caused  by  a 
railroad  company's  neglect  of  duty  will  be  transient  in 
character  and  not  permanent 502 

a  tenant  knowing  of  damage  to  crops  caused  by  railroad 
company's  wrongful  act  may  renew  lease  on  assumption 
that  wrongful  act  will  not  continue 502 

what  conditions  do  not  justify  railroad  company  in  chang- 
ing course  of  stream  5^ 
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RAILROADS.— C<7n/inu^(i.  page. 

when  release  of  damages  from  overflow  is  not  admissible 

in  action  for  damage  to  crops 502 

what  evidence  is  properly  refused  in  action  for  injury  to 

driver  of  patrol  wagon  at  railroad  crossing 576 

REAL  PROPERTY.— See   WILLS;    DEEDS;    MORTGAGE& 

when  alleged  declaration  of  trust  executed  by  grantee  in 
absolute  deed  will  not  be  enforced  because  not  signed 
by  all  the  beneficiaries 27 

re-conversion  of  money  into  land  for  benefit  of  one  legatee 
alone  vests  no  title  in  the  others 48 

the  payment  of  consideration  and  delivery  of  possession  of 
land  creates  a  title  good  in  equity  and  available  as  a  de- 
fense or  to  enforce  specific  performance 48 

verbal  agreement  respecting  land  is  not  void  but  voidable 
at  the  will  of  either  party,  but  the  Statute  of  Frauds  is  • 
a  personal  defense   48 

when  deed  to  church  creates  a  determinable  fee 178 

possibility  of  reverter,  in  case  of  a  determinable  fee,  does 
not  pass  under  quit-claim  deed  but  descends  to  heirs  of 
grantor  in  existence  at  his  death 178 

word  "estate,"  used  in  statutes  relating  to  devise  and  de- 
scent, refers  to  any  interest  in  property  to  which  de- 
ceased is  entitled,  without  reference  to  actual  seizin...   179 

in  ejectment  the  defendant  may  set  up  title  acquired  after 
commencement  of  the  suit 179 

a  lease  for  a  term  to  begin  in  the  future,  not  signed  by 
the  lessee,  is  not  binding  without  his  acceptance — an  ex- 
ecutor de  son  tort  cannot  make  such  acceptance 190 

what  constitutes  a  valid  contract,  by  correspondence,  for 
the  sale  of  land — ^when  contract  for  sale  of  land  should 
be  specifically  enforced   249 

grantee  accepting  deed  containing  covenant  imposing  du- 
ties upon  him  is  bound  though  he  did  not  sign  the  deed.  367 

provision  of  deed  construed  as  being  a  covenant  and  not 
a  condition  subsequent   3^7 

a  contingent  remainder  may  be  transferred  by  warranty 
deed  provided  the  grantor  lives  until  the  happening  of 
the  contingency  which  is  to  vest  the  estate 413 

when  deed  made  by  contingent  remainder-man  is  not  op- 
erative to  transfer  title  413 

sections  9  and  13  of  Conveyance  act  must  be  construed 
together — ^purpose  of  section  13  of  Conveyance  act 480 

grantor  may,  by  proper  words  of  restriction,  limit  a  less 
estate  than  a  fee  though  he  uses  the  statutory  form  of  a 
warranty  deed  4^0 
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REAL  PROPERTY.— CoiiHnu^i.  pack. 

provision  of  warranty  deed  construed  as  limiting  a  con- 
tingent remainder  to  grantee's  children 481 

after  a  contingent  remainder  has  been  created  by  deed  the 
grantOi  cannot  defeat  such  remainder  by  cxtcuting  a 
second  deed  containing  no  restrictions 481 

when  mechanic's  lien  cannot  be  enforced  against  the  fee-  493 

RECORDS. 

when  records  of  a  court  proceeding  are  destroyed  by  fire 
their  contents  may  be  proved  by  the  best  evidence  ob- 
tainable, even  by  parol,  if  there  is  no  written  evidence.  159 

REMAINDERS.— See  WILLS;  DEEDS. 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

REMITTITUR. 

when  requiring  remittitur  and  entering  judgment  instead 
of  awarding  a  new  trial  is  not  error 194 

REPLEVIN. 

what  shows  a  meritorious  defense  to  replevin 341 

RES  IPSA  LOQUITUR. 

maxim  of  res  ipsa  loquitur  is  not  applied  upon  mere  proof 
of  happening  of  accident,  but  from  the  nature  of  the  ac- 
cident and  the  attending  circumstances 566 

RETURN.— See  PROCESS. 

REVENUE.— See  TAXES. 

SALARY.— Sec  OFFICES. 

SALES. 

the  Bulk  Sales  act  of  1905  is  void 40 

when  purchaser  of  shares  of  stock  may  rescind  contract 

ai.d  recover  purchase  money  33.^ 

what  agreement  by  agent  of  vendor  of  shares  of  stock  does 

not  affect  the  purchaser's  title 39^ 

SEAL. 

rights  under  sealed  contract  may  be  waived  by  parol....  424 
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SET-OFF.  .PAGE. 

in  proceeding  by  administratrix  to  foreclose,  mortgagee  is 
entitled  to  such  credits  as  he  may  be  able  to  prove,  and 
he  need  not  pay  the  mortgage  and  probate  his  claims. .  534 

a  mortgagor  is  entitled  to  credits  for  payments  endorsed 
by  mortgagee  on  duplicate  note  after  original  is  lost. . .  534 

equity  has  jurisdiction  in  matters  of  equitable  set-off....  535 

an  individual  demand  of  one  defendant  cannot  be  set-off 
against  the  plaintiff's  joint  demand ••  613 

in  assumpsit  by  attorney  on  note  given  by  client  the  client 
has  burden  of  proving  his  claim  of  damages  for  negli- 
gence of  attorney  in  managing  suit 613 

SHELLY'S  CASE. 

when  rule  in  Sheilas  case  does  not  apply 207 

SPECIAL  ASSESSMENTS. 

when  question  of  conflict  between  improvement  ordinance 
and  a  prior  track  elevation  ordinance  is  not  saved  for 
review— how  to  properly  preserve  such  question 204 

when  an  objection  will  be  presumed,  on  appeal,  to  have 
been  determined  on  hearing  of  legal  objections. ... 204 

an  ordinance  fixing  the  kind  of  pavement  a  street  railway 
company  shall  put  down  is  binding  and  precludes  a  spe- 
cial assessment  for  a  different  kind 34^ 

act  of  1899,  authorizing  cities  of  100,000  population  and 
under  to  construct  outlet  sewers,  pumping  works,  etc., 
applies  to  cities  only,  and  not  to  villages 355 

collection  of  special  assessment  will  not  be  enjoined  upon 
grounds  of  which  complainant  might  have  availed  him- 
self  as  defense  at  some  stage  of  assessment  proceeding.  358 

reliance  upon  promises  of  an  improvement  board  as  to  the 
improving  of  other  streets  is  not  ground  for  equitable 
relief  against  a  special  assessment •  35^ 

what  matters  are  not  ground  for  enjoining  collection  of 
special  assessment— what  does  not  entitle  complainant 
to  an  accounting  from  the  city 35^ 

SPECIFIC  PERFORMANCE. 

a  description  of  land  in  a  contract  is  suffiaently  certain  if 
from  the  words  of  the  contract  the  description  can  be 

rendered  certain  by  extrinsic  evidence 249 

when  false  description  does  not  defeat  contract. 249 

what  constitutes  a  valid  contract,  by  correspondence,  for 
the  sale  of  land-when  contract  should  be  enforced. ...  249 
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SPECIFIC  PERFORMANCE.— Con^wtt^rf.  page. 

when  inadequacy  of  consideration  is  no  defense  to  bill  to 
specifically  enforce  contract  for  sale  of  land 249 

when  tender  by  complainant  before  filing  bill  for  specific 
performance  is  unnecessary   ,. 249 

no  inflexible  rule  can  be  laid  down  to  control  the  matter 
of  specific  performance,  and  each  case  must  be  deter- 
mined largely  on  its  own  facts 424 

inadequacy  of  consideration,  not  gross,  is  not  of  itself  a 
ground  for  denying  specific  performance 424 

mere  praise  of  property  is  not  fraud,  particularly  when 
the  buyer  has  visited  the  property 424 

when  failure  to  tender  performance  on  the  day  specified 
in  the  contract  does  not  work  a  forfeiture 424 

rights  under  sealed  contract  may  be  waived  by  parol 424 

STATUTE  OF  FRAUDS. 

the  payment  of  consideration  and  delivery  of  possession  of 
land  creates  a  title  good  in  equity  and  available  as  a  de- 
fense or  to  enforce  specific  performance 48 

the  Statute  of  Frauds  is  a  personal  defense 48 

when  deeds  are  mere  evidence  of  a  title  previously  con- 
ferred by  agreement  and  possession 49 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See    CONSTRUCTION;     CONSTITUTIONAL 
LAW. 
legislature,  by  section  8  of  the  City  and  Village  act,  did 
not  deprive  itself  of  the  power  to  subsequently  pass  an 
act  that  applies  to  cities  only,  and  not  to  villages 355 

STOCKHOLDERS.— See  CORPORATIONS. 

STREAMS.— See  WATERS. 

STREET  RAILWAYS. 

it  is  not  negligence  per  se  to  attempt  to  board  moving  car.    35 
a  physician  may  testify,  in  personal  injury  case,  that  first 

dislocation  of  the  plaintiff's  shoulder  would  pre-dispose 

to  others  • •  ••    35 

when  question  of  negligence  of  motorman  in  approaching 

group  of  school  children  in  the  street  is  for  the  jury...  116 
instruction  should  not  permit  a  recovery  upon  evidence  of 

negligence  not  charged  in  the  declaration 117 
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STREET  RAILWAYS.— Continued.  page. 

a  known  peril,  such  as' a  heavy  fog,  does  not  lessen  the  de- 
gree of  care  due  from  carrier  to  passenger 194 

liabihty  of  carrier  for  passenger's  injury,  due  immediately 
to  "an  act  of  God,"  is  not  excused  if  carrier's  negligence 
has  contributed  in  any  degree  to  such  injury 195 

it  is  negligence  to  start  car  before  passenger  who  has  sig- 
naled for  the  stop  has  had  time  to  alight 262 

what  is  not  a  variance  between  pleading  and  proof  as  to 
place  where  plaintiff's  injury  occurred 275 

what  evidence  furnishes  no  basis  for  instruction  framed  on 
the  theory  that  the  plaintiff  suddenly  drove  in  front  of 
street  car  275 

when  evidence  as  to  speed  of  car  several  blocks  from  the 
place  of  accident  is  admissible  though  there  was  an  in- 
tervening stop  27s 

what  evidence  tends  to  support  allegation  as  to  the  place 
where  accident  occurred — ^what  tends  to  show  that  the 
street  car  was  being  run  negligently 283 

ordinance  granting  use  of  streets  for  street  railway  pur- 
poses becomes  a  contract  when  accepted  and  acted  upon 
by  the  company  in  a  substantial  manner 346 

extent  to  which  section  8  of  Street  Railroads  act  affects 
city's  power  to  grant  use  of  streets 346 

ordinance  fixing  the  kind  of  pavement  which  street  railway 
company  shall  put  down  is  binding  and  precludes  spe- 
cial assessment  for  a  different  kind 346 

street  railway  company  dumping  cinders  in  street  for  a 
private  contractor,  who  is  to  haul  them  away,  is  liable 
for  the  consequences  if  an  injury  occurs 406 

when  questions  of  motorman's  negligence  and  passenger's 
exercise  of  due  care  are  for  the  jury 566 

rule  where  employees  are  called  upon  to  act  in  a  sudden 
emergency  to  avoid  accident S^ 

the  doctrine  of  res  ipsa  loquitur  does  not  apply  from  mere 
happening  of  accident  but  from  the  nature  of  the  acci- 
dent and  the  attending  circumstances 5^6 

when  proof  that  motorman  knew  that  power  had  been  in- 
termittent all  day  is  competent 5^7 

when  personal  injury  case  should  go  to  jury 625 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SUMMONS. 

when  a  sheriff's  return  may  be  contradicted— when  equity 
may  set  aside  a  judgment  at  law  though  sheriff's  return 
shows  service  of  summons 235 
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SURETIES.  PAGE. 

surety  on  appeal  bond  is  not  liable  for  principal's  debt— 
when  principal's  discharge  in  bankruptcy  releases  surety 
on  appeal  bond   301 

sureties  on  a  township  treasurer's  bond  are  concluded  by 
his  official  reports  604 

sureties  on  township  treasurer's  bond  cannot  maintain  bill 
to  correct  his  official  reports  so  as  to  show  defalcation 
occurred  before  they  became  sureties 604 

TAX  DEEDS. 

proof,  without  corresponding  allegations,  is  unavailing  in 
equity  though  a  clear  case  is  established 290 

tender  must  be  unconditional  in  order  to  fasten  costs  on 
holder  of  a  tax  deed 290 

when  a  tax  deed  will  not  be  set  aside  for  alleged  misde- 
scription  290 

the  endorsement  and  delivery  of  a  certificate  of  purchase 
at  tax  sale  operate  to  transfer  all  the  right  and  title  of 
the  holder   584 

if  real  owner  of  certificate  of  purchase  sought  to  be  set 
aside  as  a  cloud  is  not  a  party  to  suit  the  court  should 
not  proceed  to  final  decree  584 

TAXES.— See  SPECIAL  ASSESSMENTS. 

the  Vehicle  Tax  act  of  1907,  and  the  Chicago  ordinance 
based  thereon,  known  as  the  "Wheel  Tax  ordinance," 

are  valid   58 

Vehicle  Tax  act  of  1907  applies  to  both  cities  and  villages.    59 
the  Vehicle  Tax  act  of  1907  and  the  Chicago  Wheel  Tax 
ordinance  apply  to  all  vehicles,  including  pleasure  ve- 
hicles, in  use  upon  the  public  streets 294 

TENDER. 

when  tender  by  complainant  before  filing  bill  for  specific 

performance  is  unnecessary   249 

tender  must  be  unconditional  in  order  to  fasten  costs  on 

holder  of  tax  deed 290 

TOWNS.— See  MUNICIPAL  CORPORATIONS.  ' 

TRESPASS. 

duty  of  railroad  company  not  to  obstruct  stream  so  as  to 
cause  it  to  overflow  lands  adjacent  to  right  of  ¥ray  is  a 
continuing  duty   502 
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TRESPASS.— Continued.  ,  ^^GK. 

owner  of  land  may  assume  that  overflow  caused  by  a  rail- 
road company's  wrongful  act  will  be  transient  in  char- 
acter and  not  permanent 502 

a  tenant  knowing  of  damage  to  crops  caused  by  railroad 
company's  wrongful  act  may  renew  the  lease  on  the  as- 
sumption the  wrongful  act  will  not  continue •/•;••  502 

when  release  of  damages  from  overflow  is  not  admissible 
in  action  for  damage  to  crops 5^2 

TRIAL. 

when  question  of  negligence  of  motorman  in  approaching 
group  of  school  children  in  street  is  for  the  jury 116 

irregularity  in  failing  to  formally  join  issue  on  common 
counts  after  pleas  are  filed  to  special  counts  is  waived  by 
verdict  where  no  objection  was  made 136 

right  of  defaulted  party  to  cross-examine  witnesses 136 

party  is  entitled  to  an  instruction  applying  the  law  to  tiie 
facts  he  claims  are  proven— when  all  elements  essential 
to  a  recovery  need  not  be  stated  in  one  instruction. . . .  147 

evidence  cannot  be  weighed  upon  motion  to  direct  verdict, 
but  evidence  in  favor  of  party  against  whom  motion  is 
directed  is  considered  in  its  most  favorable  light  to  him  187 

what  matters  in  action  for  damages  for  crossing-accident 
are  questions  of  fact ^  7 

whether  a  defendant  was  negligent  as  charged  is  a  ques- 
tion of  fact— how  to  raise  question  whether  legal  pnn- 
ciples  were  correctly  applied  to  the  facts ^o 

what  is  not  an  improper  remark  by  trial  court 283 

trial  of  case  out  of  order  is  within  the  sound  discretion  of 
the  court l." "  V" 

what  is  not  an  abuse  of  discretion  in  grantmg  motion  to 
place  cause  upon  trial  calendar •  •  •  •  3  9 

when  witness  may  read  entries  from  books  of  account. . .  320 

questions  of  assumed  risk  and  whether  relation  of  fellow- 
servant  exists  are  ordinarily  questions  of  fact.........  509 

what  proof  authorizes  submission  of  case  to  i^'Y^y^^'^^. 
for  loss  of  plaintiff's  eye  from  the  poppmg  of  ^^^  meUl 
in  a  mold   ' ,* 

when  questions  of  motorman's  negligence  and  passengers 
exercise  of  due  care  are  for  the  jury. •  •  •  •  5^ 

motion  for  new  trial  and  exception  to  >*«  dental  are  nee- 
cssary  to  raise  question  of  sufficiency  of  ev  dence. .     ^  590 

statute  requiring  reasons  for  motion  for  new  tnal  to  be  in 
writing  is  not  mandatory   •  • ^ 

rule  relating  to  motions  for  new  tnal 3^ 
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TRIAL. — Continued,  page. 

when  personal  injury  case  should  go  to  jury 625 

verdict  manifestly  against  the  weight  of  evidence  should 
be  set  aside,  and  it  is  error  to  refuse  to  set  it  aside  and 
allow  a  new  trial  625 

when  verdict  for  mining  company  is  properly  directed  in 
action  counting  upon  a  failure  of  the  company  to  con- 
struct places  of  refuge  as  required  by  statute 630 

whether  insured  person  acted  with  ordinary  care  in  at- 
tempting to  cross  swollen  river  on  cable  ferry  is  a  ques- 
tion of  fact  for  the  jury 635 

TRUSTS. 

when  alleged  declaration  of  trust  executed  by  grantee  in 
absolute  deed  will  not  be  enforced  because  not  signed 
by  all  the  beneficiaries 27 

averments,  unsupported  by  proof,  do  not  justify  equity  in 
retaining  jurisdiction  of  a  bill  to  establish  trust  though 
proof  shows  complainant  has  a  legal  demand 262 

when  duty  as  executor  ends  and  duty  as  trustee  begins. . .  552 

what  provision  of  will  does  not  postpone  for  five  years  the 
beneficiary^s  right  to  income  from  trust  fund 552 

UNDUE  INFLUENCE. 

proof  of  prior  will  making  same  disposition  of  property  as 
the  will  in  contest  is  competent  to  rebut  a  charge  of  un- 
due influence   513 

VARIANCE. 

when  decree  dismissing  bill  cannot  be  sustained,  on  ap- 
peal, on  the  ground  of  a  variance  between  allegations 
and  proof    249 

what  is  not  a  variance  between  pleading  and  proof  as  to 
the  place  where  plaintiff's  injury  occurred 275 

proof,  without  corresponding  allegations,  is  unavailing  in 
equity  though  a  clear  case  for  relief  is  made  out 290 

variance  between  note  and  the  description  thereof  in  spe- 
cial counts  does  not  preclude  admission  of  note  in  evi- 
dence under  the  common  counts  530 

VEHICLES.— See  AUTOMOBILES. 

VENDOR  AND  PURCHASER.— See  SALES. 

when  a  purchaser  of  shares  of  stock  in  corporation  may 

rescind  contract  and  recover  purchase  money 383 

what  agreement  by  agent  of  vendor  of  shares  of  stock  does 

not  affect  th^  purchaser's  title 391 
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VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER.  PAGE. 

whether  condition  of  insurance  policy  was  waived  is  mixed 
question  of  law  and  fact  upon  which  the  judgment  of 
the  Appellate  Court  is  conclusive  306 

what  is  not  a  waiver  of  jurisdictional  defects  under  a  mo- 
tion to  vacate  a  judgment 341 

rights  under  sealed  contract  may  be  waived  by  parol. . . .  424 

WATERS. 

duty  of  railroad  company  not  to  obstruct  stream  so  as  to 
cause  it  to  overflow  lands  adjacent  to  right  of  way  is  a 
continuing  duty 502 

owner  of  land  may  assume  that  overflow  caused  by  a  rail- 
road company's  neglect  of  duty  will  be  transient  and  not 
permanent    502 

effect  when  a  tenant  renews  lease  knowing  of  damage  to 
crops  caused  by  railroad  company's  wrongful  act  in  ob- 
structing stream   502 

what  conditions  do  not  justify  railroad  company  in  chang- 
ing course  of  a  stream  502 

when  release  of  damages  from  overflow  is  not  admissible 
in  action  for  damage  to  crops 502 

WHEEL  TAX.— See  CONSTITUTIONAL  LAW. 

WILLS. 

when  devise  is  to  be  treated  as  a  gift  of  money 48 

re-conversion  of  money  into  land  for  benefit  of  one  lega- 
tee alone  vests  no  title  in  the  others 48 

when  the  words  "heirs,"  "issue"  and  "children"  may  be 
treated  as  used  by  testator  synonymously 207 

when  rule  in  Shelly' s  case  does  not  apply 207 

who  are  incompetent  witnesses  when  complainant  in  a  bill 
to  set  aside  will  and  for  partition  sues  as  heir 220 

petition  to  probate  a  will  may  be  dismissed  by  petitioner 
against  the  objection  of  adverse  party  at  any  time  be- 
fore final  judgment  298 

vested  remainder  defined  412 

a  vested  remainder  cannot  rest  upon  contingencies  which 
may  defeat  it  while  preceding  estate  lasts 412 

the  fact  that  remainder  is  subject  to  a  condition  does  not 
make  it  contingent  if  the  condition  is  a  subsequent  one.  413 

when  will  creates  contingent  remainder  with  double  aspect  413 
SI6— 44 
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WILLS. — Continued.  page. 

when  children  of  life  tenant  have  no  vested  interest  un- 
less they  survive  the  life  tenant 413 

when  a  deed  made  by  a  contingent  remainder-man  passes 
no   interest    413 

proof  of  prior  will  making  same  disposition  of  property 
as  the  will  in  contest  is  admissible  to  rebut  a  charge  of 
undue   influence    513 

when  giving  instructions,  in  will  contest  case,  stating  ab- 
stract rules  of  law  will  not  reverse 513 

what  amounts  to  a  devise  of  real  estate  to  executor 552 

when  duty  as  executor  ends  and  duty  as  trustee  begins. .  552 

what  does  not  postpone  life  tenant's  right  to  income  for  a 
period  of  five  years  552 

parol  evidence  is  admissible  to  identify  subjects  and  ob- 
jects of  testator's  bounty   560 

when  errors  of  description  do  not  avoid  devise 560 

when  word  "west,"  used  in  describing  real  estate  devised 
as  the  "west  half"  of  a  certain  quarter  section,  may  be 
stricken  out  560 

WITNESSES. 

test  of  interest  which  disqualifies  a  witness  when  an  heir 

is  a  party — ^when  complainant  sues  as  heir 220 

who  are  incompetent  witnesses  when  complainant  in  a  bill 

to  set  aside  a  will  and  for  partition  sues  as  heir 220 

WORDS  AND  PHRASES. 

words  "actual  delivery  contemplated,"  printed  on  order 
blanks  signed  by  persons  dealing  with  grain  broker,  are 
unnecessary  and  secure  no  legal  rights 136 

word  "estate,"  used  in  the  statutes  relating  to  devise  and 
descent,  refers  to  all  interests  in  property  to  which  de- 
ceased is  entitled  without  reference  to  actual  seizin. . . .  179 

when  the  words  "heirs,"  "issue"  and  "children"  will  be 
treated  as  having  been  used  synonymously  by  testator. .  207 

when  the  words  "if  a  less  estate  be  not  limited  by  express 
words,"  found  in  section  13  of  Conveyance  ac^  must  be 
applied  to  a  statutory  form  of  warranty  deed 480 

a  defect  in  the  roof  of  a  room  in  a  mine  is  within  mean- 
ing of  words  "any  dangerous  conditions,"  used  in  sec- 
tion 18  of  Mines  act,  relating  to  examiner's  duties 540 

when  word  "west,"  used  in  describing  land  devised  as  the 
"west  half  of  a  certain  quarter  section,  may  be  stricken 
out  as  a  word  of  false  description ^  560 
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